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ENGLISH AMENDMENTS OF SCOTCH LAW. 



Ths Mercantile Law Amendment Act (Scotland), 
1856, proceeds upon this preamble: — " Whereas in- 
" convenience is felt by persons engaged in trade by 
" reason of the Laws of Scotland being in some par- 
" ticniacs different from those of England and Ireland 
" in matters of common oceorrence in the coarse of 
" such trade, and with a yiew to remedy sach inoon- 
** Tenience, it is expedient to amend the law of Scot- 
** land as hereinafter is mentioned." 

This is too frequently the language of some law re- 
formers. They do not say that the law of Scotland is 
defective, or that its principles are unequitable and on- 
sonnd. It may be the " collected reason of ages, com- 
bining the principles of eternal jnstioe with the 
infinite variety of human concerns ;** but assuming 
that it is, TeiBons engaged in trade," who have 
become ilEuauliar with the piindples of another sys- 
tem of jurisprudence, feel some ^'inconvenience" 
when their claims are tried and deteimined by the 
mles of Scotch law, and therefore it is expedient that 
these rules be altered, or more correctly, abolished. 
No doubt the existence of difbrent l^gal principles in 
Taiious parts of the same kingdom — ^more especially 
where they form a portion of the Law merchantr- 
cannot foil to produce loss and inconvenience to some 
members of the community. This has been long 
acknowledged; and for years past Chambers of Com- 
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meroe, Societies for the Amendment of Law, and 
other associations, have called for the aasimilatiop of 
English and Scotch law. And if assimilation means 
the combiniog of what is good and the rejection of 
what is useless or worse in both, so that there may 
be produced a system more harmonious and complete 
than that which either country now possesses, then 
let the assimilation of the laws proceed, li, how- 
ever, instead of this, a remedy for the evil is sou^t 
in the importation into the one of iaolated principles 
taken from the other at the bidding of those who 
live under the latter, the cure will only aggravate 
the disease. The traders of England are numeri- 
cally greater than the traders of Scotland, and if it 
is expedient that our law should be amended so as 
to remove the '^inconvenience*' which its peculiar 
principles cause to those who are supposed to under- 
stand the rules of another system, the course to be 
followed is clear and open,— that ''inconvenience" 
must be the measure of law reform — must determine 
what it shall be, where it is to b^gin, and where to 
end. 

Judging by what has been already done in this 
way, the law of Scotland — ^whieh, however imperfect^ 
is still a system—will soon be so disjointed and de* 
formed^ that instead of harmonising in its various 
parts, it will be a mere piece of patchwork — a dife^ 
grace to the science of juiisprudence — a thing to be 
swept out of sight for ever. Better at once to adopt 
the laws of England and of Ireland in their entirety. 
In that case the student will have a science to master, 
and the community will by degrees adjust their con- 
tracts, and peril their interests under a coherent body 
of law. As it is now, certain "persons engaged in 
" trade** in England or Ireland complain that some 
principle of Scotch law "inconveniences** them, and 
as a necessaiy consequence, English lawyers, who 
know little, and sometimes boast that they knoK 
nothing of Scotch law, propose to remove the incon- 
venience by substituting the principles of their own 
law, for principles which are so interwoven with our 
system, that they cannot be destroyed without more 
or less ii:gnring what remains. Scotch lawyers, whose 
duty it peculiarly is to watch the effect of such pro- 
posals when embodied in a bill, too often carelessly 
assume, that a diversity of definition constitutes a 
substantial difference, which may be removed by the 
aimple process of blotting out the one, to make 
room for the other. Strange as it may sound, the 
result of this is not always to assimilate, but in 
scmie instances to make the laws of the two coun- 
tries more unlike than they were. The Aet^ the 
preamble of which has been quoted, affords a striking 
illustration of thik Before it became law, a seller in 
Scotland was not by the contract divested of the 
property of the goods sold — ^that could not be trans- 
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feired to the buyer withoat deliyeiy. Deliyeiy i» 
not now essential; the property of the goods sold^ if 
these be specific, and nothing remains to be done by 
the seller as such, is passed to the purchaser l^ the 
contract. The right to possess may remain with the 
seller, and he may be entitled to maintain it under 
▼arioos drcnmstances, and nntH certain conditions 
are fulfilled. With that right it is not necessaiy to 
deal The destmction of the distinction already 
stated, which obtained between the laws of England 
and Scotland, is enough for our present purpose^ 
That dirtinction has been described by writers on 
Enf^ish law as one merely of " definition,** and as of 
" no great practical importance, because in England 
« the buyer acquired no right to possession till he had 
*' paid the price."* In this there is no consideration 
of the rights and interests of those who mig^t come 
to be interested in the estates of the parties to the 
contract of sale; because, as will be seen, these were 
cared for, although, perhaps, not with equal effect, in 
both systems. In Scotland, while possession was 
retained by the seller, the contract gave the buyer no 
right as to the goods, but to demand deliyery; and 
the creditors of the former might, before that had 
been obtained, attach these as tiie property of their 
debtor. Possession presumed property; and osten- 
sible ownership was a sufficient assurance to those 
who gave credit in the belief that the party with 
whom they were dealing was the owner of what he 
possessed and used. By this Mercantile Law Amend- 
ment Act, it is enacted, — sect 1, " That where goods 
*' have been sold, but the same have not been de- 
'' livered to the purchaser, and have been allowed to 
*' remain in the custody of the seller, it shall not be 
'' competent for any creditor of such seller, after the 
** date of such sale, to attach such goods as belonging 
" to the seller, by any diligence or process of law, 
i^ including sequestration, to the effect of preventing 
" the purchaser, or others in his right, from enforcing 
*' delivery of the same; and the right of the pui^ 
'' chaser to demand delivery of such goods shall, from 
" and after the date of such sale, be attachable by, 
*' or transferable to, the creditors of the purchaser." 
Posseatdon, therefore, is now of little value as indi- 
cating or presuming the ownership of goods. Under 
this enactment, a man may sell his household fumi- 
tuie and his whole stock-in-trade, and yet retain the 
possession, and thereby obtain credit on the faith of 
an appearance, which is only kept up to deceive and 
defraud. So soon as some creditor adopts proceed- 
ings, and endeavours to attach these goods, the buyer 
may come forward and claim as his what he had 
purchased, but not removed. No doubt, i£ it should 



* T»7l«r*8 DifibrencQS of the Law of Contract in England 
and Sootiuid, p. 86. 



be shown that the sale was a mere pretence — ^that no 
price was paid, or that if paid, it had been returned, 
his attempt to interfere would be unsuccessfuL But 
the difficulty of instructing such factB is, or may in 
most cases be made, almost insuperable, so that for 
one instance of detection, there will be ten where 
such a scheme has been so adroitiy devised and cun- 
ningly carried out, that it will be crowned with suc- 
cess. As the law of Scotland now stands, there is 
no security against such devices; but it ia not so in 
the law of England. By the Statute of Frauds, it is 
provided that "No contract for the sale of any goods, 
" wares, and merchandises, for the price of £10 or 
*' upwards, shall be allowed to be good, except the 
'^ buyer shall accept part of the goods so sold, and 
" actually receive the same, or give something in 
" earnest to bind the bargain, or in part of payment, 
" or that some note or memorandum in writing of 
" the said bargain be made and signed by the parties 
" to be charged by such contract, or their agents 
'* thereunto lawfully authorised.** Although it is 
under this provision quite permissible to complete a 
contract of sale by parole; yet in cases where the 
thing sold is of some importance, as, "where the 
" vendor wishes to convey his entire property to the 
" vendee," a bill of sale is usually executed;* and 
any other mode of carrying out such a transaction, 
where it is not intended that the vendee should take 
possession, could not easily be followed under the 
provisions above quoted. Fortunately it happena 
that it is just in cases where a party disposes of his 
whole property that it is most frequently found to be 
the main object of the transaction to defeat the claims 
of creditors. But a very palpable remedy presents 
itself when such a transaction is embodied in a 
deed; and we find accordingly that, by tiie Statute 
17 & 18 Yict cap. 36, it is provided that all such 
bills of sale made in England must be filed or re- 
gistered within twenty-one days after execution, 
otherwise the holder cannot compete with the 
8eller*s creditors. The preamble of the Act is some- 
what instructive: "Whereas frauds are frequently 
" committed upon creditors by secret bills of sale of 
" personal chattels, whereby persons are enabled to 
" keep up the appearance of being in good circum- 
" stances and possessed of property.** The same fibct 
had been known and provided for in England long 
before the passing of this Act In the reigns of 
Elizabeth, James I. and Qeo. lY., enactments had 
been passed to prevent the effect of the principle of 
the law of sale on the rights of creditors who had 
trusted to the reputed ownership of goods which they 
saw in the possession of their debtors. 

In the Bankrupt Law Consolidation Act of 1849, 



* Smith's Mefcantiie Law, p. 484. 
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tliere ig a like proTiaion. By sect. 135 it ia enacted, 
" Tliat if any bankrupt, at the time he becomes 
** bankrapt, shall, by the consent and permission of 
''the true owner thereof, have in his possession, 
" order, or disposition, any goods or chattels whereof 
" he was reputed owner, or whereof he had taken 
" upon him the sale, alteration, or disposition as 
" owner, the Court shall have power to order the 
** same to be sold and disposed of for the benefit of 
'' the creditors under the bankruptcy." 

"With such safeguards against fraudulent and con- 
cealed contracts of sale, the law of England was 
little less favourable to the interests of the seller's 
creditors than the pure and simple rule of Scotch 
law. The difference between the two was, as has 
been already said, one principally of definition, and 
*^ of no great practical importance." It is, however, 
very different now. This bill to assimilate the laws 
of England and Scotland has done the very opposite. 
The difierence is no longer one of definition — ^in that 
particular both are the same; but in '' practical im- 
portance*' that definition has a very different signi- 
fication in the two countries. With us it is not sub- 
ject to the exceptions and provisions which modify 
its e£foct in England ,' and the interests of creditors 
are exposed to the fnU influence of a principle which 
has again and again been modified by the express 
legislative enactments of the country from which it 
has been imported. So much for the principle and 
the method of some of the recent changes speciously 
called measures of assimilation. 



MASTER AND SERVAIH?. 



Reids v. Bartonshill Coal Company. 
M'GuntB V. Babtonbhill Coal Coy.* 

Ws are induced to devote a portion of our space to 
some consideration of the judgments in these cases^ 
for two reasons — Firsty on account of the influence 
they are obviously calculated to exercise, directly and 
indirectly, upon an important department of our law; 
and, second, because of the special necessity that arises, 
for their practical bearings being fully and correctly 
understood amongst our brethren practisLng in the 
Sheriff Courts, more especially in the Courts of 
Lanarkshire, where so many causes arise out of coal- 
pit^ and similar, accidents. We believe we are not far 
beyond the mark when we say that one-half of all 
the actions of damages tried in the Scottish Courts, 
on account of injuries to workmen, occur in the 
Courts of the Middle and Lower Wards of this 
county. 

* English Jorist of 28th August, 1858. JounuJ of Juris- 
prudenoe, July, 1858. 



Before noticing the particular circumstances of the 
two cases referred to, we may endeavour to state, 
in a general way, what was previously understood 
to be the law of Scotland, as regards the liability 
of masters, for reparation of iiguries sustained by per- 
sons in their employment! If injury arose from any 
cause imputable to the employer, directly, there could 
be no doubt at all about his responsibility for the 
consequences. If, personally, he either did some- 
thing which he should not, or omitted to do some- 
thing which he should, have done, there was culpa, 
and hence liability. If, again, the injury arose 
from defective machinery, the liability depended upon 
whether the defect was patent or latent If it was 
patent— such a defect as a person of ordinary skill 
and carefulness should have detected — the master 
was held to be liable. If it was latent — a hidden 
defect, which ordinary skill and care could not be 
supposed to detect — ^the master was not liable. He 
was not held to warrant the sufficiency of the ma- 
chinery, under all circumstances; but was considered 
to satisfy the obligation incumbent upon him, by the 
exercise of ordinary skill and care. In this case, also, 
culpa was evidently the foundation of the master's 
responsibility. 

As to injuries arising firom want of skill, careless- 
ness, or recklessness, on the part of other servants, 
these were divided into two classes, — injuries caused 
by fellow- workmen, ooUaborateurB, strictly speaking; 
and those caused by persons standing in some sort of 
representative position between the master and the 
person injured. A great deal has been said and 
written on this subject of fellow-workmen, as if there 
had been room for supposing that the law of Scot- 
land countenanced the doctrine, that a master might 
be subjected in damages for injury caused by one 
servant to another, even if the two were upon pre- 
cisely the same footing — ^for example, two doUiers 
working in the same pit. For this, however, we 
believe there never was any ground whatever. The 
supposition that a coalmaster was to be liable for the 
want of skill, carelessness, or recklessness, of every 
individual of the thousand coal-hewers working in 
his pits, was too extravagant ever to have been enter- 
tained. 

But the case was considered to be essentially dif- 
ferent where the person in fault was entrusted with 
some special duty, upon which the safety of the 
other workmen depended, and upon the due per- 
formance of which they were entitled to rely. Keep- 
ing to the particular instance of a coal-pit, the indi- 
viduals supposed to occupy such intermediate posi- 
tions might be enumerated as follows : — ^Where the 
employer did not superintend personally, there were 
the general manager, having the control of the entire 
operations, and the underground manager, having 
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charge of all matters below. There were the firemen, 
whoee datf it was to examine the roads and working 
places, so as to ascertain that these were free from 
fire-damp. There were the roadsmen (or reddsmen), 
having charge of the roads through which the colliers 
and drawers required to pass, in order to secare that 
the roo&, eta were in proper condition. There was 
also the bottomer, or person in attendance at the 
pit-bottom, to give necessary signals, and otherwise 
regulate the ascent and descent of the workmen. 
And there was the engineman, or skilled person in 
charge of the engine at the pit-head, used for pump- 
ing, and for lowering and bringing up materials and 
coals, and the workmen themselves. All these were 
viewed in the light of officials, selected by the em- 
ployer, with reference to their supposed experience, 
intelligence, and fitness otherwise, for the perform- 
ance of certain duties, upon the performance of which 
the lives of the general workmen depended. What- 
ever might be said in favour of another view of the 
matter, there were obvious reasons for the distinction 
so made, and it was held that the master was respon- 
sible for evil arising out of the incapacity, miscon- 
dact, or neglect, of such offidals. 

So matters stood at the time when the two cases 
of Beids and M'Quire came before the Supreme 
Court of Scotland. Indeed, it may be said that 
so matters continued, notwithstanding the appeals 
taken in these cases, until the judgments lately pro- 
nounced. In the interval, numerous accidents oc- 
curred, where damages were paid and awarded, under 
the rule that a master was liable for the conduct 
of persons holding positions such as have just been 
described. The most notable instances were those 
of Lennaghan, and CaUaghan, against the Monkland 
Iron Company. Our readers will no doubt recollect 
the general features of these cases. Two men were 
employed driving a mine. An explosion of fire- 
damp took place during the evening. The men 
were conidderably iigured, but mighty notwithstand- 
ing, have survived had they been promptly removed 
from the pit They were not removed for several 
hours, and after being taken up they died. Two 
points were raised : jirA^ that blame attached to the 
masters, in regard to the ventilation of the mine ; and, 
mcand^ that at all events, the men*s deaths had become 
unavoidable from their being left so long in the pit, 
which was imputable to the fault of the engineman, 
in having failed or neglected to answer the signals, 
and raise the cage. The cases were tried twice, when 
verdicts were given against the masters, principally 
on the ground of the engineman's supposed miscon- 
duct, though it appeared in evidence that he was 
a man of good character and great experience. 
Heavy damages and expenses were awarded in these 
cases, but so satisfied were the eminent counsel for 



the defenders, as to the state of the law of Scotland, 
that no legal exception was attempted. We refer to 
these instances, as showing dearly what was the 
general impression, previous to the late judgments in 
the House of Lords. 

Let us now turn to the state of the facte in the 
cases of Reids and M<Guire. The men killed were 
colliers, in the employment of the Bartonshill Coal 
Company, at a pit wrought in the usual way by a 
steam engine. That engine was in charge of a person 
named Shearer, and was used, among other purposes, 
for lowering the men to, and bringing them up from, 
their worL On the 17th of September, 1853, on 
the occasion of these two workmen being brought up 
the pit, in a cage. Shearer, after putting the engine 
in motion, neglected to stop it when the cage reached 
the pit-head, in consequence of which the cage waa 
carried up to the pulleys, and there overturned, the 
men precipitated to the ground, and killed. It waa 
specially averred that the accident " waa occasioned 
*^ by the neglect or carelessness of the defenders* en- 
" gineman." About this there was no dispute between 
the parties. 

The pursuers further alleged that, upon the ni^t 
previous to the occurrence, Shearer had been at some 
entertainment, where h,e had been drinking, and that, 
at the time of the accident, he was unfit for duty. 
Something was also said regarding the nature of 
the engine and machinery ; but there having been i^ 
parently no foundation, in fact, for these statements, 
they were not pressed at the debate on the relevancy, 
they were not embodied in the issues, and no proof 
was attempted to be led in support of them at the 
trial Upon the closed record, it was objected that 
there was no relevant case stated to subject ihe 
defenders in damages, in respect they '' could not in 
*' law be made responsible for injuries sustained by 
« one of their workmen, through the fisnilt of hia 
*^ fellow-workman, engaged in the same common 
** employment, it not being alleged that the latter 
'* was an unfit or improper person for such employ- 
" ment" In the case of Beid (M'Quire's case mean- 
time lying over by arrangement), the Lord Ordinary 
repelled the defenders' plea, and the cause went to 
trial, under the following issues : — 

" It being admitted that the pursuers are the law- 
" ful wife and children of the deceased William Beid, 
'^ Whether the defenders were, in the month of Sep- 
<< tember, 1853, in the occupation, as proprietors or 
" lessees, of the coal-pit in question? and Whether, 
" on or about the 17Ui of September, the said de- 
" ceased William Beid, while in the employment of 
" the defenders in the said pit, received severe and 
<^ mortal injuries, through the fault of the defenders, 
'' in ihe managemeni of ikt mwkvMry for lawenng cmd 
*' rainng the coUien at icnd pit, in consequence of 
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" wMch he died, to the loss, injuxy, and damige of 
« the pannerof" 

The evidence at the trial was in oonfonni^ with 
the statements on the record, which had been sus- 
tained as relevant Bat, on the other hand, it ap- 
peared that the engineman Shearer was a sober, 
steady, and experienced man, so that his neglect on 
the occasion in question was an exception to his 
general conduct, not in any way accounted for. 

In these circumstances, the Lord Pre8ident(M'Neill) 
" directed the Jury that, if they were satisfied on the 
" evidence that the injury was caused by culpable 
'< negligence and fiudt on the part of Shearer in the 
'' management of the machinery, the defenders were 
** in law answerable." To this direction the defen- 
ders excepted, and asked a direction in the following 
terms: — '* Thai, if the Jury are satisfied on the evi- 
** dence that the defenders used due and reasonable 
" diligence and care in the selection of Shearer as 
" engineman, and that he was fully qualified to per- 
" form the duties of engineman, and furnished with 
" proper machinery, then the defenders are not in 
" law answerable for the personal fault or negligence 
" of Shearer.*' The Lord President declined to give 
this direction, and an exception was taken. A ver- 
dict was then given for the pursuers. 

The bill of exceptions was argued before the Judges 
of the First Division,* the Lord President, Lwds 
Ivoiy, Curriehill, and Deas, who all concurred in hold- 
ing that, by the " settied law of Scotland," a master 
was liable for the culpable neglect of a person in the 
position of Shearer the engineman, and disallowed 
the exception accordingly. The point being one of 
veiy great general importance, not merely to the de- 
fenders in the particular cause, but to aU employers 
similarly situated, an appeal was taken, which has 
resulted in a reversal of the judgment of the Court 
of Sesaioii. The same course was followed in the 
case of M'Quire. 

It is now, therefore, to be held as fixed law, not 
merdy that a master is not liable for injury occa- 
sioned by the &ult of a fellow-servant, but that this 
term, "fellow-servant," or coUaborateur, covers all 
such persons as we have already referred to, as per- 
forming special duties in a coal-pit, with the excep- 
tion, it may be, of a manager. This exception was 
not made in express terms; and we shall return to 
the point by and by. In the meantime, not only do 
the jadgments in question establish a new general 
rule, but they indicate certain important things to be 
kept in view, in every-day practice. Obviously, it 
will no longer do, in a summons or record, to set 
forth simply that a defender is liable in damages, for 
iiguries sustained by a workman, occasioned by " the 
** fiuilt or negligence of the defender, or some one re- 

♦ Dmilop, Rop. 8d July, 1858. VoL 17, p. 1017. 



" presenting him, or for whom he is responsible." To 
make a relevant libel, it will be necessary to disclose, 
whether the culpa relied upon be that of the master 
personally, or of an alleged representative; and, in 
the latter case, to name and describe that represen- 
tative, in order that it may be seen whether he really 
stands in such a position, or is to be considered 
merely as a fellow-workman. Without these parti- 
culars, the defender is plainly not in a position to 
state a defence, much less go to trial It seems also 
a necessary inference, that a pursuer, in many cases, 
must go farther, and set forth that the engineer, fire- 
man, roadsman, or other official, was a person not 
qualified for the duties of his situation, and blameably 
selected by the master. In the cases of Reids and 
M'Guire, the character and qualifications of the 
engineman were the subject of evidence at the trial 
This arose under the counter averments made by the 
defenders. But it seems necessarily to follow, if in 
the general case there is no liability, and if such 
liability arises only when there exist the elements of 
unfitness in the servant, and neglect or carelessness in 
the selection by the master, that these elements must 
be introduced as an essential part of the case for the 
pursuers, which he undertakes to prove. 

As this is a practical point of material consequence, 
a short reference may be made to those portions of 
the Judges* opinions that bear upon it. And, in order 
fiilly to understand the remarks about to be quoted, 
it is necessary to explain the particular position of the 
appeal in the case of M'Quire. As already indicated, 
parties had agreed that this case should be regulated 
by what took place in the case of JReid. When, there- 
fore, the Lord Ordinaiy repeUed the defenders' plea 
of want of relevancy, in the one case, the same inter- 
locutor was repeated in the other, pro forma. So, 
also, when a verdict was given in the one case, a 
similar verdict was taken in the other; and, when 
the Bill of Exceptions in the case of Beids was dis- 
poeed of, both verdicts were applied. When parties 
came before the Appeal Court, an objection was made 
by the counsel for M'Guire, that the appeal was in- 
competent, because it had not been taken within a 
certain limited period, after the judgment on the 
Bill of Exceptions, as provided for by statutei To 
this it was answered that, in point of fact, the agree- 
ment between the parties regulated the whole subse- 
quent procedure, including an appeal; but, however 
this might be, with reference to the interlocutor on 
the Bill of Exceptions, the appellants were entitled 
to bring up the interlocutor of the Lord Ordinaiy on 
the relevancy. It was then argued, that there having 
been, ah iniUOf no relevant case to go to the Jury, the 
whole subsequent procedure fell to the ground. It 
was after hearing this aigument that the Judges gave 
their opinions in both caries. 
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Such being the position of matten, Lord Cnn- 
worth, in moving a revenal in the case of Beida, re- 
marked— << The qnertion for decision is, Whether if, in 
" the working of a mine, one of the servants employed 
'* is killed or ii^'ured by the negligence of another 
" servant employed in the same common work, that 
" ether iervant having been a competent workman, and 

properly employed to discharge the duties entmsted 

to him, the common employer of both is respon- 
'' sible to the servant who is injured, or to his repre- 
" sentatives, for the loss occasioned by the negligence 
** of the other? Where an injury is occasioned to 
'' any one by the negligence of another, if the person 
" injured seeks to charge with its consequences any 
'' person other than him who actually caused the 
" damage, it lies on the pereon injured to show that 
" the drcumdanoee were nicA om to make eome other 
" pereon responsible. In general, it is sufficient for 
** this purpose to show that the person whose neglect 
" cause the injury, was at the time acting, not on his 
" own account, but in the course of his employment, 
" as a servant in the business of a master, and that 
" the damage resulted from the servant so employed 
" not having conducted his master^s business with 
** due cara In such a case the maxim ^ respondeat 
** superior* prevails, and the master is responsible." 
After giving certain illustrations, his Lordship adds, 
'* But do the same principles apply to the case of a 
" workman injured by the want of care of a fellow- 
" workman, engaged together in the same work! I 
" think not" 

The Lord Chancellor, in moving the reversal in 
the second case of M'Quire, put the matter in this 
way : "The questions to be decided are, first. Whether 
'' James M'Quire, the deceased, and James Shearer 
" were fellow-labourers, engaged in one common 
" employmenti and, secondly, if they were. Whether, 
" the death of M'Quire having been occasioned by 
" the carelessness of Shearer, in the course of this 
" employment, teithout any proof of general incompe- 
*' tency for his duties, their mutual employers are 
" liable in damages for the event) ** 

The way in which the matter was thus put by 
these two noble Lords, makes it pretty evident that 
a pursuer must now set forth, and undertake to 
prove, at least, the "general incompetency*' of the 
person in fault The point under consideration, how- 
ever, is more clearly brought out by the concluding 
portion of Lord Cranworth's address, where he says — 
" I am of opinion that the exception to the ruling of 
" the Lord President at the trial ought to have been 
" allowed, and consequently that the 3d and 4th 
" interlocutors appealed against ought to have been 
" reversed. I think, further, that the 1st and 2d 
*' interlocutors appesled against ought to be reversed, 
" on the ground that no rdevant case is stated hy the 



" pursuers. The case, as made in the 6th article of 
" the Condescendence, attributes the accident entirely 
" to the neglect and carelessness of Shearer the 
« engineman, and as there is no statement in thai 
" article that the appellants hsAfcUled to exercise due 
" oars in the sdeetion of an engineman^ or that they 
" had any reason for distrusting ths eompetency or 
" car^ness (^Shearer, no case is there stated infer- 
" ring liability on their part to the pursuers.'* 

It would thus appear that, in every case of the kind, 
a pursuer will require not merely to libel and prove 
general incompetency in the workman at £tiult, bat 
also want of due care in his selection^ or reason for 
distrusting his competency, on the part of the master. 

With the explanations that have been thus given, 
no one can fail to see in how many important aspects 
the judgments lefemd to must go directly to modify 
our law and practice, in the department of Master 
and Servant There may be diffsrenoes of opinion 
as to the effect of the change, according to the 
preconceived views and feelings of parties. There 
are those who, sympathising with the workmen, 
may be inclined to agree witii Lord Deas, when he 
remarked, with reference to the old rule, *' It is pro- 
" bably wholesome that such should be the rule, for 
** it would be very difficult otherwise to insure, not 
" only that care in the selection by the master of his 
" representative, but likewise that ocmstant watchful- 
" ness over, or attention to, the conduct of such re- 
" presentative, which is essential where the safety of 
"life is concerned." On the other hand, we believe 
that the judgments of the Court of Appeal have met 
with genera] approval, not only among employersy 
but among intelligent perscms, free from prejudice^ 
one way or the other. For ourselves, we are satis- 
fied, from mature consideration of the whole question, 
that the rule now established does rest upon sound 
principle. But, while saying so, we are by no means 
satisfied that, either in England or Scotland, the prin- 
ciple has been fairly applied, and carried out to its 
legitimate conclusions. Neither are we satisfied with 
the process of reasoning occasionally exhibited in the 
opinions of the learned Lords, in the Court of Ap- 
peal. We are convinced, among other things, that if 
if the principle is Mrly applied, liability can, in no 
case of the kind, rest upon any basis saving that of 
actual culpa. To this, and some other points, we 
would now request attention. 

(To be eonditded in No, IL) 



THE TITLES TO LAND ACT. 



Afteb a careful perusal of this important statute, it 
is with much pleasure we find that there is in it so 
much to be praised and so little to call for nnfavour- 
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able critiGiflm. The whole career of the Lord Jiutice 
Clerk has been fortunate exceedingly ; and amongst 
other aabjects of gratnlation, he may reflect with plea- 
tare that^ during his brief tenure of office as Lord 
Advocate, he had the opportunity, and did not neglect 
it^ of assodating his name with those of Rutherfurd 
and McNeill in the reform of our system of convey- 
ancing Why amongst the numerous bills intro- 
duced by his predecessor, many of them of so little 
comparadye importance^ one was not dedicated to the 
sendee of the public in connection with this subject, of 
coarse we cannot say. But it seems to be veiy gene- 
rally admitted that had it not been for the brief 
period of power of Lord Advocate Inglis, this excel- 
lent step in progressive legislation might have been 
postponed for an indefinite period. Li so saying, 
however, we are not to be understood as meaning that 
the statute is perfect, or that it does not bear evident 
marks of the hurried, not to say slovenly, manner in 
which so many of our recent Scottish bills have been 
framed. On the contrary, it is undeniable that some 
imperfections do exist, owing, perhaps, in a great 
measure, to the rapidity with which the dose of the 
session and the Lord Advocate's own peculiar position 
at the time, rendered it necessary that the measure 
should be passed. But still, after all deductions, 
enough remains and enough has been done so well, 
as to justify us in cordially congratulating its author 
and the public upon the passing of tliia wholesome 
statute. 

Nor would it be doing justice to the members 
generally of the legal profession if we did not admit 
that the inauguration of the new system of conveyanc- 
ing with all its attendant advantages, is almost en- 
tirely owing to themsdves. So great was the iq)athy 
or so complete was the bewilderment of the public 
when circumstances brought before them the mazy 
intricades of conveyancing, that it would have been 
the easiest thing in the world to convince them that 
these intricades were indispensable, and that without 
them the safety of landed rights was impossible. 
Such, indeed, we dare say, is the opinion even at this 
hour of many lawyers who, from early training and 
lengthened practice, are wedded to the andent feudal 
forms, and this without their necessarily being biased 
by pecuniaiy condderations. But gradually, as years 
have adyanced and the progress of commerce has ren- 
dered the transference of all other kinds of property 
frequent and rapid, the minds of the profesdon have 
become alive to the inexpediency — if not absurdity — 
of maintaining the cumbrous forms of a barbarous 
and obsolete order of things. And no sooner had 
this conviction time to ripen than it was given to the 
public on every occadon which offered itself, but 
especially in the evidence before the Royal Commis- 
doners in 1838, and the men whose sources of income 



depended in a great measure upon the existing system 
of conveyandng, and who could not foretell what &tal 
influence upon that income any innovation might en- 
tail, were the first to state thas the times required a 
change, and that, ** couU qwt coute^* the change 
should be effected. If the profesdon had taken a 
different course— had its members regarded only what 
appeared to be their own advantage — ^had they, in 
short, sdd to the public, "True, there are incon- 
veniences attending the present ^stem, but toudi it^ 
nevertheless, at your peril, for the results may be dis- 
astrous," that system would have remained intact, 
and the statutes of the last thirteen years relating to 
conveyancing would never have been passed. But to 
their credit be it spoken — and it is only fitting that 
the tribute should be paid — ^the course th^ adopted 
was directly the reverse; and ignoring entirdy the 
condderation of the effect that course might have 
upon their own pecuniary interests, the lawyers were 
the most forward in advancing the desired reform. 

It is not our intention, and it seems to be quite 
unnecessary, to devote a series of artides to the con- 
dderation of the statute. Its dauses are upon the 
whole sufficiently distinct in themsdves; and those 
of our readers who vrish to be informed as to the 
principles of the Act, and the relation of its providons 
to previously existing law, will find them as dearly 
and correctly expressed, as is at present posdble, in 
the excellent analysis recently published by Mr Ross. 
Undoubtedly, in the course of practice, many points 
and questions will arise which only the practical 
working of the statute can properly devdope. It 
would, however, be premature to speculate upon 
these; and regarding as we do the Act, not in the 
light of a measure of finality, but as a very satis&ctory 
step in a direction which must be still further pur- 
sued, we can look forwai*d for the correction of any 
defects, and the supply of any omisdons, which ex- 
perience may point out to future legislation on this 
important subject The dictum recently promulgated 
by one of our worthy representatives in Parliament, that 
where a great prindple is at stake no instalment can 
be accepted, is, to say the least of it, open to very 
considerable question. And in efiecting measures 
of large and liberal reform on a system which has en- 
dured for ages, and whose details and ramifications 
are so numerous and difficult as those of our andent 
system of conveyandng, it is evident that the steps 
must be gradual and progresdve, and that a new 
regime is not to be established at a blow. 

The salety and the convenience of the public in 
their daily transactions in regard to heritage ought 
to have been, and we believe has been, the object of 
the promoters of the statuta Hitherto, however, 
these objects have been attained by means so much 
more daborate and technical that it is not surpridng 
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if profeasioiial men, aod even it may be the members 
of the pablie themaelvee, may still look forward with 
some uneasineas to the working of the Act in relation 
to these paiamoiint considerationB, The proTision of 
the thirty-eeventh section, that Deeds may be partly 
written and partly printed, taken in connection with 
the other provisions as to shortening descriptions, 
eta, may indeed give rise to apprehension that a 
slovenly species of conveyancing shall spring into 
practice from which the worst evils mnst resnlt In- 
deed, we believe we are justified in stating, that 
had not the measure for reasons already indicated 
been hurried through its progress with undesirable 
speed the clauses alluded to would have been at least 
modified by the framers of the bill, with the view of 
remedying this rather formidable objection. It must 
never be forgotten by the sensible portion of the public 
that although forms are shortened, the principles of 
oonveyandng and the laws regulating the due exe- 
cution of deeds remain the same, and tiiat in no hands 
but those of a skilled conveyancer is a party safe 
when transacting in regard to heritable property. 
We have no hesitation in enforcing this doctrine, be- 
cause its soundness Lb undeniable, and the profession 
has already shown that it is not influenced by selfish 
views in reference to this reform. Indeed, supposing 
that unskilful parties, availing themselves of the ap- 
parent frunlities of the Act, should attempt the 
management of heritable transactions and the pre- 
paration of the neceesaiy deeds, the evil would, 
espedally in laige communities, be cured almost as 
speedUy as begun. It is still necessary, and always 
will be necessary, to test the accuracy of the progress 
of prior titles for a long period of years. It is still 
necessary, and always will be necessaiy, to see that a 
seller is in a position to convey, or a borrower to 
borrow, with safety to the party purchasing or lend- 
ing, and all these duties can only be competently per- 
formed by one who is a skilled conveyancer and con- 
versant with the extensive and difficult range of legal 
principles involved in such transactiona If these 
duties be not discharged, or if they be discharged in a 
perfunctory and unskilful manner, the efiects, as already 
stated, will speedily be made manifest The purchaser 
may wish to sell or to borrow upon the security of his 
acquintion, but in either case he will, in all probability, 
in his turn have to show that his title is dear, and 
his progress of writs complete and free from challenge. 
The errors or defects which ought to -have been 
remedied, or which ought not to have been committed 
at the time when he acquired the property, will then 
be discovered; the whole work will require to be 
done over again, and a great amount of trouble, 
expense, and positive risk will in all likelihood be in- 
But although, therefore, a practice so loose 
"^erous, if attempted at all, cannot long endure. 



we still conceive it to be a duty, so frur as in our power, 
to place before our general readers the probable, 
indeed we may say the certain consequences of even 
its partial adoption. And while upon the subject^ it 
may not be improper to advert particularly to the 
terms of the thirty-third section of the Act That 
section refers to the beneficial statute of William the 
Fourth, whereby clerical erron by erasure in instru- 
ments of sasine, and of resignation ad remanaUiatii, 
are in a great measure divested of the ruinous effiscts 
with which they were at one time liable to be at- 
tended. In the present statute, however, while the 
provisions of that Act are extended to notarial in- 
struments and the other writs therein mentioned, 
they are not extended to conveyances themselves^ 
which are now to be recorded instead of instruments 
of sasine. It ub evident, therefore, that in the case 
of a conveyance improperly and carelessly executed 
and recorded, very grave questions may arise, in the 
setUement of which the provisions of the Act of 
William the Fourth will not be found available. In 
these remarks, however, we do not mean to say that 
the framers of the present Act have been guilty of 
an omission in not so extending the efiect of the 
provisions referred to. On the oontraiy, as the con- 
veyance now is not only the recorded evidence of 
the completion of the acquirer's title, but is also the 
original and principal writing constituting that title, 
it is dear that it must be as carefully and formally 
executed as has always been necessary in the case of 
a charter or disposition. It would therefore have 
been a serious error, calculated to induce much loose- 
ness in practice and consequent riak, had the same 
latitude been extended to the Conveyance itself, as 
to the subsidiary and merely formal instrument of 
sasine. 

We find, however, that our space does not permit 
us at present to enter further upon the consideration 
of this valuable statute. We shall, in all probability, 
speedily recur again to the subject; and it is also our 
intention to endeavour to point out, not only the 
advantages arising from the reform which has been 
already effected, but also what other measures appear 
to us to be requisite before the labours of law re- 
formers in. regard to the oonveyandng of Scotland 
can be deemed complete. 



INFANTICIDE. 



Iir a trial for child-murder at the Circuit Court held 
at Perth hist month, the law, as laid down by the Lord 
Justice Clerk (Inglis), placed a difficulty in the way of 
the prosecution which in such cases seems at present 
to be insurmountable. Jean M'Callum was diarged 
with the murder of her own child. No ono was pre- 
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sent when ahe was deliTered ; and the child was never 
seen alive. In her declaration she stated that she 
" was deliTered of a female child in the ponltry-honae 
" at Braco, and that she tied her garter round its 
"neck after it was bom.** From a post-mortem 
examination, the medical witnesses concluded that 
the child had lived, and that ite death had been 
caused by strangulation. So far, the case seemed 
conduflive; but there was this important element 
awanting in the evidence for the prosecution — ^it was 
not proved that the child had been bom alive. Trae, 
it had respired, and the blood had circulated, and 
the medical witnesses were of opinion that it had 
lived, and so also must have thought the unfortu- 
nate woman when she tied the garter round its 
neck. But the law stepped in with a definition of 
birth which raiaeH a nice and difficult question. It 
was proved that birth is often progressive. That 
frequently the head is bora first, after which the 
rest of the child may remain some time in the 
womb. During this transition state the child may 
breathe, and the medical witnesses admitted that 
they could not, on a post-mortem examination, dis- 
tinguish between the cases of a child who had died 
during labour after the birth of the head, and a child 
who had died immediately after being entirely sepa- 
rated from the mother. The Lord Justice Clerk, 
giving e£kct to the argument of the prisoner's counsel 
(Mr W. E. Gloag), ruled that birth by the law of 
Scotland did not take place Idll the child was fairly 
separated from the mother — ^that ** till then it had 
'' no separate existence, and was not a human being.** 
It therefore followed that, supposing the mother had 
killed the child before complete deUveiy, she was not 
guilty of murder, and that still less was ahe guilty if the 
child had died from natural causes prior to complete 
separation, although she had thereafter, believing 
it to be still alive, done that which, if it had been 
alive, would have caused its death. It was there- 
fore incumbent on the Crown to prove that the child 
bad been bom alive. It is obvious that this could 
not be done, because the medical witnesses had con- 
curred in stating that they were unable, from a post- 
mortem examination, to say whether the child had 
died during parturition, or immediately after it ; and 
there were no witnesses present at the birtL The 
same difficulty must be met with in all such cases. 
In short, a conviction for infanticide, where the crime 
is committed immediately after birth, and in private, 
is impossible. This is a most serious consequence, 
for infanticide is commonly committed at such a 
time and in such circumstauces; and if the law laid 
down by the Lord Justice Clerk be correct, the inter- 
vention of the Legislature is imperatively called for. 
The moral guilt, in such cases, is of course equally 
great whether the child was actually alive at the time 



or not The intention in either is the same; and in 
both, some punishment ought to follow the commission 
of the crime. The change in the law which would 
e£Eect tins, would simply be the adoption of a more 
ressonable test of birth — ^if the child has begun to 
derive its sustenance from the air — if it breathes, and 
the blood circulates — ^it is d€ facto an independent 
being — a being bora into the world alive. Let the 
Legislature declare this to be birth, so fSur as the cri- 
minal law is concerned, and the immunity to infimti- 
dde, which the law now secures, will be removed. 
No doubt the woman may now be tried alternatively 
for concealment of pregnan<7 and infanticide, or the 
Jury may, on an indictment for infanticide, return a 
verdict of culpable homicide. But a little considera- 
tion will show that, if a woman be delivered in secret, 
and tie her garter immediately round her child** 
neck, her immunity is certain, for there may be no 
concealment of her pregnancy, however private she 
may keep her ddivary; and as to culpable homicide, 
since it is impossible to prove that the child was 
alive, when the ligature was applied, there might be 
no homicide at alL 

But when we are proposing a change in the law, 
we would also suggest a mitigation of the punish- 
ment now annexed to the crime. There is much 
to distinguish infanticide from other classes of 
murder. While, on the one hand, the relation- 
ship of the mother and child, and the helpless 
dependence of the one on the care and protection of 
the other, seem to aggravate the enormity of the 
crime, there are, on the other hand, many considera- 
tions which diminish the criminality, and ought to 
mitigate the punishment In the ordinary case, the 
mental and bodily sufferings of the mother render 
her unable to estimate to the full extent the atrocity 
of her oonduct, or the magnitude of its consequences ; 
and there can seldom be that calm, deliberate inten- 
tion which precedes the perpetration of a crime, and 
forms its very essence. 

Again, the pains of labour very frequently induce 
temporary insanity in some degree, even in cases 
where all the necessary appliances and assistance have 
been provided. But where the delivery is secret and 
unassiBted, as in M^Callum's case, the probability of 
insanity being induced must necessarily be greater, 
while the possibility of ascertaining the mental con- 
dition of the mother is altogether excluded. It 
may be said that if the woman, at the time of 
delivery, laboured under such insanity as would re- 
lieve her from the consequences of her actions, the 
insanity would either manifest itself in such a way as 
to attract attention, or would be traceable after the 
birth was discovered. This may be trae; but when 
we consider the position of a woman who secretly 
and without assistance delivers herself — her body 
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racked by the severest tortare, and ber mind mflamed 
and excited by a sense of wrong, dishonour, and 
shame, it is impossible to resist the belief that there 
is in many — if not in all cases of infimtidde— « de- 
gree of mental derangement on the part of the mother, 
which, although insufficient, if proved, to screen her 
firom responsibility, ought certainly to weigh in detei^ 
mining the punishment she should suffer. 

But there are other grounds on which it is expe- 
dient that the punishment of in&nticide should be 
mitigated. The punishment at present is capital, 
and yet cases of in£uiticide are becoming more nu- 
merous in Scotland. The reason is obvious. The very 
severity of the sentence which must follow a convic- 
tion, renders it almost impossible to obtain one. The 
evidence which would satisfy any Juzy of the panel's 
guilt, were the punishment arbitrary or limited, will 
not secure a conviction where death is to follow. The 
feelings of the Jurymen are enlisted in the panel's 
&vour. They are anxious to escape from a painful 
duty, and they gladly give effect to doubts and 
scruples which ought not to sway their judgment, 
and which they would at once disregard were the 
issue less momentous. 

We observe that the subject of in&nticide was 
discussed at the recent meeting of the National 
Association for the Promotion of Social Science; and 
we concur very heartily in the views propounded 
by Lord John Russell and other speakers who advo- 
cated a mitigation of punishment If eflfoct be given 
to these views in future legislation, we are satisfied 
that the ends of justice will be less frequently frus- 
trated, and that this species of crime will speedily 
diminisL 

The case of Jean M'Callum suggests a fiuther 
change in the law. Concealment of pregnancy is a 
crime. Concealment of delivery is not Now, it 
must be obvious to every one, that the latter implies 
a greater risk to the child's life than the former. 
If the woman conceal her pregnancy, the law presumes 
an evil intention ; but surely the same presumption 
arises when the woman is found in the hour of de- 
livery, and when most in need of assistance, carefully 
segregating herself from her kind; and it is scarcely 
necessary to remark, that it is at this time that the 
danger arises, which the law had in view when it 
constituted concealment of pregnancy a crime. 



Selritto. 



ComfSMTABTBS ON THE LaWS OF SOOTLAKD Df RELA- 
TION TO MCBCANTILB AND HAKmMB LaWS, MOYE- 
ABLK AND HXBITABLB RlGBTS AND BaNKRUFTCT, 

BT Gbobgb Joseph Bell, Professor of the Law 
OF Scotland in tbb Untvebsitt of Edinbubok. 
Sixth Edition. By Patbigk Shaw, Advocate. 

Since the first edition of Bell's Commentaries was pub- 
lished, more than fifty years ago, it has been, in the 
departments of which it treatSi the umversal book of 
reference— alike for the judge, the practitioner, and the 
student It is impossible now to esti m a t e to the fall 
extent the difficulties which, when it first appeared, 
attended its composition. Not the least of these diffieol- 
ties was, that the principles of the commercial law of 
England had to be sought in the many hundred vdumes 
of the reports, without the guidance of the numerooa 
treatises in which, more or less ably, these prindpleB 
have been elucidated and explained by English writers 
on commercial law in general, as well as on the variooa 
branches of which it consists. These difficulties, how- 
ever, were overcome by the author's patient and un- 
wearied resesrch, and a vast repertory of legal principle 
and reasoning was formed, which, however defective in 
szrangement, has proved of incalculable vslue to the pio- 
fJBsrion and to the public 

To indicate its value, and the estimate formed of it at 
hoDie, we have only to remember that, almost since the 
date of its first publication, it has been quoted in our 
Courts from the bar and on the bench oftener than any 
or all other text writers. Many English and foreign 
legal writers speak of Mr Bell and his works with great 
respect, and none in higher terms than the great American 
jurists, Story and Kent. 

In Uie pre£gu9e to his Treatise on the Law of Partner- 
ship, Justice Story says that ** Mr Bell's excellent Com- 
** mentaries on the commercial law of Scotland, are at 
" once learned, comprehensive, and exhausting, and have 
** afibrded me very great assistanoe.** 

In speaking of another of the author's works, Mr Kent 
(Commentarieg on American Law^ voL ili. p. S76), re- 
marks, " There is an admirable summary of the Law of 

Scotland, by ProfSasBor Bell of the University of Edin- 

buigh. The eewntial principles of the law of the oon- 
** tracts of sale, hiring, bailment, surety, negotiable pi^per, 
" partnership, maritime contracts, contracts of affireight- 
" ment, average, salvage, bottomry, and reqxmdentia, 
" marine insurance, and insurance against fire, and of 
" lives, are stated with all possible brevity, consistent 
** with perspicuity, precision, and accuracy. The cases 
" and authorities are annexed to each paragraph, and 
** the adjudged esses are given at large in some socoeed- 
(t ing Yolumes ss iUustrations of the principles tW>iftT^^ 
'* I do not know of a more convenient and usefiil m^inif t^ 
** of the kind to the student and practising lawyer." 

George Joseph Bell was bom at Edinburgh on the 
20th of March, 1770. He was one of three brothers, the 
sons of a Scottish Episcopal minister, all of whom attained 
eminence in their several professions. His elder brother 
was Mr John Bell, an Edinburgh surgeon of some oele- 
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rfWhodiadataoompamthreljearljage. Hk younger 
Ivotlier was the amiable and admirable Sir Charlee BelL 
Like most of the distingniBhed men of Edinboigh of that 
time, he was educated at the High School ; and he after- 
vaida attended the lectoreB in the Univerrity of that 
cHrf, of ProfeBMr Tytlsr on General History; of Pro- 
ftnorDogald Stewart on Moral Phflosophy; and of Pro- 
faKMT Home on the Law of SooUand. He entered the 
Faculty at the early age of twenty-one, and asBodated 
himself with the brotherhood of young Whig lawyers, of 
whom Jefl^y was the head. In the year 1804, he pub- 
lUied the first edition of his Commentaries, in tworolnmes 
octaTO, nndar the title of a Treatise on the Law of Bank- 
fuptoy. 

In the year 1821 he was appointed Professor of the 
Law of Scotland in the Unirersity of Edinburgh, and in 
the year 1831, he was appointed one of the principal 
Clerks of Semion. Tothediagraoeof suooesriye Gorem- 
mentSf this was the highest promotion ever obtained by 
the first of modem Scottish jurists. Qis position was 
certainly a singnlar one: to sit in the rdatiyely humble 
position of a derk, and hear his superiors, the judges, 
leqwctfnlly quote his dicta as of the highest authority to 
rale the decisions of a Court of which he was the sub- 
ordinate officer. 

Succesmye and gradually enlarged and etlaborated edi- 
tioins of Mr Bell% great work were published in his life- 
tune— the fifth and hurt in 1826. He died in 1843. 

The last edition of the Commentaries haying been 
published so far back as 1826, a new edition has long 
beenfiBlt to be a desideratum by the profession. But the 
task of adequately and satisfactorily editing such a work 
was felt to be an undertaking for the execution of which 
few po B B osM d the necesBary patience, diligence, and erudi- 
tion. To render the new edition as useful and as yaluable 
to the lawyer of the present time, as was the last to 
the lawyer of thirty years ago, it was necessary, first, to 
trace the course of the progress of the law through the 
reports of the Courts in England as well as in Scotland, 
noting particularly those cases in which former decisions 
and opinions hayebeen oyerruled, and secondly, not only 
to indicate but to explain and elucidate the nature and 
effect of the many changes effected by statute on com- 
mercial and bankrupt law since the publication of the 
former edition. If the editor was not qualified for this 
task, and prepared to undertake it, a new edition would 
be worse than useless. 

When an edition of the Commentaries, edited by Mr 
Patrick Shaw was announced, it was confidentiy expected 
that tins long felt desideratum would at length be sup- 
plied. We regret to say that the learned editor, whose 
abiUty is undoubted, has shrunk firom the necessary 
labour, and in place of conferring a benefit on the com- 
munity and the profession to which he belongs, has 
done us a positiye diaseryice by excluding other labourers 
firom the field. 

To do Mr ffliaw justice, he does not attempt to conceal 
his own demerits, but proclaims thedefidencies of his work 
in the prefkce. Had his publishers, by way of prospectus, 
printed this prefkce, (which is a curiosity in its way, and 
worthy of perusal as such,) we suspect that the effect on 
the circulation would haye been somewhat alarming. 

As indicated by Story, the great merit of the Com- 



mentaries is their '^exhaustiye** character. All the 
authorities on the sul^ject under discussion are, in fimner 
editions, not only noted, but careftilly explained, and on 
consulting them, we are not referred to other text-writers 
or to the yolumes of the reports for the authority on 
which the author^ dicta axe rested. Ln short, the book 
itself formed a library of Commercial Law. It was, be- 
yond any other, self-contained. 

Now, let us see how Mr Shaw has dealt with his 
authority in these respects. As no one can accuse him 
of want of candour, we shall take the description of his 
idea of the way in which the works of a great legal 
writer are to be dealt with by an ** able editor,'* in his 
own words. ** Since the date of the last edition, the 
*^ author published a collection of cases under the title 
'*of* Illustrations of the Principles of the Law of Scpt- 
" land.' In the former edition of the Conmientaries, he 
'* idaced in foot-notes reports of the deoisbns referred to 
" as authorities. As the greater number of these cases 
** are included in the Blustrations, a work in the hands 
** of all engaged in the practice of the law, I considered 
" that it would render this edition less cumbersome either 
** to refer simply to the Illustrations, or to abridge the 
** statement, and I haye accordingly done so; but I haye 
" always preseryed any observation made by the author. 
'* To haye attempted to bring within this edition the 
'* decisions of the English Courts since the U»t was 
" published, applicable to the snlQeots of this woi^ 
" would haye been a task of an oyerwhelming nature, 
" eyen if I had possessed a knowledge of English law 
** sufficientiy large to qualify me for doing so. Those 
" which haye been referred to by the author in the 
^* former edition I found to haye been well selected, and 
'^ with a few exceptions, to be cited in modem English 
** treatises. Instead, therefbve, of oyerloading the book 
** with the mass of their decisions, I haye given a refer- 
*' ence to those treatises where the cases quoted in this 
" work are to be found. Thus, in regard to Mercantile 
" Contracts, I have referred to Mr Addison's Treatise 
^* on the Law of Contracts, and Mr Smith's Compendium 
** of Mercantile Law; to that of Mr Collier on Part- 
" nership; and under Maritime Law, to Abbot on 
** Shipping, edited by Mr Shee. On turning to these 
" references, all the more recent cases will be found, and 
** also an expression of the present state of the law 
** iu the text of these treatises." In other words, Mr 
Shaw 8 editorial services have consisted in mutilating 
and abridging the text of his author, and adding a few 
references to English writers which the indices of their 
books would supply. 

We have equally to complain of the manner m which 
the editor has executed the second part of his task. No 
systematic attempt is made to explain, or even to detail 
the changes made in Commercial Law by statute sinoe 
1826. Some Acts are given, partially in the words of 
the LegisUture, and partially in a paraphrase of Mr 
Shaw's own, without any attempt to point out, much 
less to solve difficulties in their construction and opera- 
tion. References are given in other cases to the par- 
ticular sections of statutes modifying the doctrine in the 
text of the Commentaries, but this is fireqnentiy omitted, 
and sometimes when the nature of the alteration is 
stated, it is not correctiy stated. 
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As an <"« *^«<^ of coaWon, wi6 nuty refer to page 882, 
where Profewxr Ben states oorxecUy the rale as to notice 
of diflhononr of inland biUB, under the then eziBting law, 
vis.: **That it shall he suffident to preeerre the said re- 
** coarse if notice is gtren of the dishonour within foor- 
*^ teen days after the protest is taken." Bat this role is 
alterad bj the 14ih section of the Mercantile Law 
Amendment Act, which provides, That ** where any 
^* inland bill of exchange shall he presented for acceptance 
** or payment, and sach acceptance or payment shall he 
** xeftised, or where any promissory note shall he pre- 
*^ sented for payment, and payment shall he refosed, 
** notice of the dishonoor of Bocli Inll or promissory note, 
i* by such refusal to accept or pay, shall, in order to 
** entitle the holder to have reooaise to any other party, 
^* be given in the same manner, and within the same 
** time, as is required in the case of foreign bills by the 
** law of Scotland.*' In short, that in place of haying 
fburteen days to give notice of dishonour, the holder shall 
only hare one. Mr Shaw does not in his notes to the 
paasage in question think it necessary to mention this rery 
material alteratioa of the law at this place, nor even to 
refer to a former page where the section is quoted out of 
place. 

The eleyenth section of the same statute is noticed in 
a note on p. 810, but its import is incorrectly stated. In 
the text it is laid down that ^* in Scotland eren a written 
'* acceptance, separate firom the bill, would not be suffi- 
** dent to authorise summary diligence, there being, in 
** the ordinary course of pronouncing a decree of regis- 
**• tratbn, no judicial authority to take notice of such 
«« extraneous eyidence; and a parole acceptance, what- 
*' ever effect it may have tn constituting a debt^ or in com- 
" pUting an asrignment^ can have none at all in constitut- 
" ing an accepted bill <m which execution can pass 

summarily." In his note, Mr Shaw observes that, 

by section 11 of 19 & 20 Vict, c. 60, the rule stated 

in the text is made applicable to all bills, whether 
" inland or fOTeign, in Scotland after December, 1856/' 
But the enactment of the statute goes much further than 
the rule laid down by Professor Bell. It provides that 
after the date stated, no acceptance of any bill of ex- 
change ** shall be sufficient to hind or charge any person 
" unless the same be tn writing on such hiU^ or if there be 
** more than one part of such bill on one of the said parts, 
*' and signed by the acceptor, or by some person duly 
" authorised by him." 

The first and second sections of the same statute have 
effected a complete change in the law of sale in Scotland. 
Mr Shaw seems to think he has done his duty as editor 
by merely quoting them in a foot-note (pages 99 and 
128), the first almost, the second literally without one word 
of explanation or comment; and so with the re ma i nin g 
sections of this very important Act. 

We shall probably proceed to consider the details of 
the execution of this work in our next number. 
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{To the Editor of the Seotti^ Law Journal) 

Snt, — One benefit which your Jouraal oonfois on 
the members of the legal profession is, that it gives 
them a direct and convenient medium of inter-oon* 
munication on any subject of general importance. Of 
the opportunity thus afforded I beg to avail myself^ 
for the purpose of bringing under the notice of my 
brethren throughout the country the subject of their 
procuring for themselves the status of an incorporated 
body, either by Act of Parliament or Boyal Charter. 

I am aware that there are serious obstacles to contend 
with, such as the absence of organisation, and the diffi- 
culty of indudng local societies already incorporated to 
ftiae themselves into a general society; but such obstadea 
do not appear to be inaormountable. 

The Writers to the Signet, and Sotidtors before the 
Supreme Court, have each a constitution, with mlea 
regulating the admission of members, and otherwise up- 
holding the status of their societies. The country prac* 
titioners outnumber both those respectable bodies, and 
why should not they have a constitution on a somewhat 
similar model? 

The clergy have their "Ministers' Widows' Fund," 
the doctors have their ''Medical Practitioners' Act," 
but the country agents, though as numerous as either of 
those daaaes, have no bond of union, and no means of 
combined action or mutual protection ; and apparentiy 
for no other reason than this, that they do not bestir 
themselves in the matter. — ^I am, Sir, your obedient 
servant, Uniom. 



(To the Editor of the Scottish Law Journal.) 
Sm,->The value of the Sheriff Court Act of 1858 m 
admitted on all hands, but it has often occurred to me 
that the mode of taking proofe admits of improvement. 
Under the present system, the Sheriff-Substitute, the only 
Judge who sees the witness, takes short notes in the form 
of a narrative of what the witness says, and very fre- 
quentiy these notes show only the result of a series of 
questions, which have all been rendered necessary by the 
unwillingness of the witness, of which there of oourae 
remains no trace. It has been often remarked that the 
Judges on appeal are in no way assisted by these notea 
in distinguiahing whether a witness had a leaning or not 
to either side, because it was impossible to aay whether 
the statements recorded were made spontaneously or 
extracted by a tedious process of cross-examination. 
Besides such disadvantages, the time required in taking 
the proof is a serious encroachment on the valuable time 
of the Sherifb, agents, and witnesses. 

I have often thought that this state of matters might 
be remedied, by having the evidence recorded, in the form 
of question and answer, in short-hand, by sworn reporten. 
Such a system would not, I believe, add much, if any- 
thing, to the expense of litigation, and there can be no 
doubt that thereby a great saving of time would be 
effected; and what is as important, an exact leoord of 
each witness's deportment, when under examination, an«- 
I of the answers he gave, would be secured. 
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Tkt " Scottish Law Journal" will he published in the 
Jirst week of each months Price One Shilling, post free. 

The Editors are desirous (hat the Journal should contain 
the Reports of all Cases decided in the various Sheriff 
Courts in Scotland involving points useful or interesting to 
the Profession, and would therefore solicit a Report 
from either of the Agents in each such case, or from the 
Sheriff, It will be necessary to have the Report signed 
hy one of the Agents or the Sheriffs to ensure its correct- 
ness, except in those cases where the party reporting is 
known personally to the Editors, 

The Editors will take no notice of anonymous commtmi- 
cations, and will not hold thetnselves bound to return articles 
or communications not found suitable. 

Advertisements can be received till the evening of the 
2Sdofeach month. AU communications to be addressed 
to the Editors, care of the Publishers. 

Any error or delay occurring in the transmission of this 
Journal to Subscribers, should be immediately communi- 
cated to the Publishers, 



i,\t Btatiis\ ink Iffurnal, 

SHERIFF COURT RECORD. 
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POLICY OF THE BANKRUPTCY LAWS. 



While onr Bankruptcy Laws amply provide for the 
protection and discharge of the bankrapt and the 
distribution of his estates, there are still great diffi- 
culties, delay, and expense in the way of rendering a 
debtor notour bankrupt, and in procuring a seques- 
tration of bis estates. And although he may have been 
goilty of fraud, the statutes do not contemplate his 
punishment, but leave him to the common law. No 
doubt he is subjected to an examination, which the 
press makes public, but the exposure is to many, and 
these generally the worst of all, no punishment ; ho 
may be incarcerated as a civil prisoner, but this 
again too often assumes the complexion of private 
vengeance rather than the expiation of a public 
offence. No doubt also, the bankrupt is liable to 
be prosecuted for fraudulent bankruptcy just as he 
may be prosecuted for any other well-defined fraud. 
But for the lesser commercial frauds — for incurring 
debts which he never intends to pay ; for accepting 
hills which he has no prospect of meeting; for order- 
ing goods as if for trading, while he instantly sells 
theni at a loss, or pledges tlicm to raise money; for 
trading after ho is hoi)elc8sly insolvent; for granting 
preferences, secret tnists, and gratuitous alienations, 
on the eve of bankruptcy ; for personal extravagance 
or vexatious litigation with liis bona fide creditors, for 
such offences as these our Bankruptcy Laws proscribe 
no punishment. Tfac debtor, indeed, is not practically 



subject to compulsory bankruptcy, nor to punishment 
for fraud; he can resist the former, he evades the 
latter; and fiEuthermore, even if his career does ter- 
minate in bankruptcy, he may get protection from 
diligence by the vote of a certain majority of his 
creditors, and, on the expiry of a couple of years, he 
may obtun his discharge independent of his creditors 
altogether. 

This has not always been the state of our Bankruptcy 
Laws. They were at one time based on a policy that 
was stem perhaps, but just and salutary. The system 
was simple and rude, but, at all events, it had in view 
the rights of creditors and the interests of trade. It 
did not altogether look on the bankrupt as a criminal, 
but it provided certain disagreeable consequences for 
him which amounted to an adequate punishment, and 
at any rate it did not give him the chance of cheating 
his creditors more than once. Now, our bankruptcy 
laws, though no doubt as a system elaborate and 
refined, are lamentably deficient in much that is 
necessary to secure the interests of creditors, and 
protect the public against fraud. 

Let us look for a moment at the di£krent statutes 
and endeavour to trace this dedension in these laws. 
The preamble of our earliest statute on the subject — 
that of 12 Geo. III., cap. 72 — ^passed in the year 
1772, is as follows : ''Whereas, by the laws now sub- 
" sisting in that part of Great Britain called Scotland, 
« the personal estates of such debtors as become in- 
" solvent are carried off by the diligences of arrest- 
'' ment and poinding, executed by a few creditors, 
" who, from the nearness of their residence to, and 
*' connection with, such debtors, get the earliest 
'' notice of the insolvency to the great prejudice of 
'' creditors more remote and unconnected, and to the 
'' disappointment of that equality which ought to 
*' take place in the distribution of the estates of in- 
<< solvent debtors among their creditors : Therefore^ 
" to remedy such injustice and inequality in time 
" coming, and to render the payment of the creditors 
'' of insolvent debtors more equal and expeditious, 
'' May it please," etc. It bears to be a statute ex- 
pressly for the benefit of creditors. Its objects are two- 
fold — the expeditious realisation of the debtor^s 
estates, and an equal distribution of his assets among 
the creditors. The machineiy introduced by the Act 
is all intended to effect these purposes. It does not 
provide for the protection or discharge of the bank- 
ruptw It merely provides a summary way of rendering 
him notour bankrupt, and of seizing and realising his 
goods, and dividing the proceeds among the creditors. 

In 1783, the Act 23 Geo. Ill, cap. 18, was passed. 
It sets forth that it is " expedient that the plan of 
" the said Act should be varied, and that some other 
*' rules and regulations should bo made for putting 
" the diligence of creditors upon an equal and pro- 
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per fooiiogy and prerentiog unjust preferences and 
^ accomuktion of expense, and likewise for operating 
** a more speedy distribation of the estates of bank- 
" raptSy both real and personal, especially when such 
" estates belong to persons engaged in trade and 
" mannfactores." This statute is the beginning of 
that system of defective legislation to which we 
have been adverting. In the preamble this is apparent 
It does not profess to introduce any mode of com- 
pulsory bankruptcy by which the estates of a trader 
may be immediately secured and dbtributed among 
his creditors It contains no improved machinery 
for this purpose; Indeed, it is not so much a statute 
to protect creditors against the fraud of their debtor 
as against the acts of each other. Its main object 
is to cut down preferences. And in looking into the 
body of the Act this will be seen more dearly. It 
contains elaborate provisions for the reduction of pre- 
ferences acquired by individual creditors, and for the 
sequestration of the estates of traders upon their own 
application. It does not, however, give creditors 
any increased fitdlities for making their debtor bank- 
rupt or selEing his estates In place of using com- 
pulsion, the statute coaxes him to become bankrupt^ 
by promising him protection and a discharge. Here, 
for the first time in our bankruptcy system, are the 
hands of the individual creditors tied up by a ma- 
jority. The debtor, with consent of the trustee and 
four-fifths in number and value of the creditors, may 
apply to the Court for protection; and at the distance 
of two years, with a similar majority of the creditors, 
he may apply for a discharge without composition. 

The two following statutes, 33 Geo. Ill, c 74, 
passed 1793, and 54 Qeo. IIL, c. 137, passed in 
1814, merely carry out these provisions a little far- 
ther. The only new principle they introduce is the 
debtor's discharge upon a composition contract They 
provide that upon a majority of nine-tenths in num- 
ber and value of the creditors agreeing to accept of a 
composition, the bankrupt shall get his discharge. 
These provisions are extended by the subsequent 
statutes, 2 ds 3 Vict c. 41 (1839), 16 & 17 Vict 
c. 53 (1853); and 19 A 20 Vict c 79 (1856). 
The first of these statutes allows a majority in 
number and value to give protection to the bank- 
rupt against personal diligence, and a majority in 
number and four-fifths in value may immediately 
grant a discharge upon a composition; and a similar 
minority may in eight months grant him a dischaige 
without a composition. The second and the last of 
these statutes continue these provisions, and, indeed, 
the last extends them so far as to allow the bankrupt 
to ap[)]y to the Court for his discharge in two years, 
without any composition, and without the consent of 
any on& The whole of these three last-mentioned 
statutes likewise allow four-fifths of a minority to 



award an allowance to the bankrupt for his sabuist- 
ence out of the estate. 

These Cuts are remarkable, both for what they 
do contain, and for what they do not It is remark- 
able that they do not contain any provisions for deal- 
ing with the bankrupt himsell Hie creditors cannot 
have him punished for misconduct No matter how 
extravagantly he may have lived, or how reckleasly 
he may have managed his business; no matter what 
false pretences he may have made to get credit^ or 
what preferences to favourite creditors, or donations to 
friends he may have given at the expense of his general 
creditors; no matter what fraud, what folly, what 
rashness there may have been in his whole career, 
our bankruptcy laws have no remedy, and no punish- 
ment for offences like these. In this respect they 
are lamentably defectiva They are £srther defec- 
tive, in so far as they contain no system of sum- 
mary procedure to bring a debtor into a state of 
bankruptcy ; no system, we mean, so summary or so 
secure as the procedure which a landlord can follow 
out for the recovery of his rent or for the removal 
of a refractory tenant They likewise appear based 
on an erroneous principle, in so far as, instead of 
giving creditors the power of procuring a sequestra- 
tion summarily at their own instance, these laws 
rather put the whole matter into the debtor's own 
hands, and invite him voluntarily to apply for seques- 
tration with the prospect of protection, allowance, 
and discharge. 



MASTER AND SERVANT. 



Reidb Ain> M'GuiBE, v, Babtonshill Ooai. Co. 
(Concluded from No. /.) 
Oms point to which we would direct attention, as 
not being specifically disposed of, or cleared up, by 
the judgments under review is, the HabiUty, or non- 
liability of a master for the neglect or carelessness of 
persons in the position of managers, and the like. 

Adhering to the case of a colliery, as a£Ebrding the 
most obvious materials for our remarks, we may re- 
mind our readers, that besides enginemen, firemen, 
roadsmen (or reddsmen), bottomers, etc, there are, 
very generally, employed about collieries of any 
extent, a Manager, whose duty it is to engage 
workmen, procure materials, and oversee generally 
the operations above; and an underground Mana- 
ger, whose duty it is to oversee the operations be- 
low ground. In case anything should be supposed 
to depend upon a name, these men may, just as cor- 
rectly, be termed Overseers, Foremen, or Superin* 
tendents. Notwithstanding the judgments in the 
Bartonshill cases, a very general impression prevaOs, 
that, although a ooalmaster is not liable for an en- 
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gineman, he remaiiiB responsible for the omissions, or 
carelessness, of persons of the description of these 
managers. Is it so, or noti The answer to this 
question is to be gathered partly from the principles, 
and reasoning relied on by the Judges in the Court 
of Appeal in the recent case, and partly from what 
has been laid down by the same Court in former cases. 
The discussion, in the recent case, came to turn 
very much upon the question, Who are eolktborateursy 
or fellow-workmen f The Scottish Judges had given 
this term a strict interpretation ; and the argument 
for the respondents wss conducted on the same basis. 
The English Judges took a broader view, which was 
thus stated by Lord Cranworth, who, as Chancellor, 
had originally heard the case of Reids : — 

"When BSTeral workmen," said his Lordship, 
" engsge to serve a master, in a common work, they 
" know, or ought to know, the risks to which they 
"are exposing themselves, including the risks of 
''carelessness, against which their employer cannot 
" secure them, and they must be supposed to contract 
**^ with reference to such risks. I do not at all ques- 
*^ tion what was said by the Lord President, that the 
** real question is, what is common work. But, in the 
" present case, there appears to me to be no doubt 
** but that Shearer and the miners were engaged in a 
" common work. It is not necessary, for this purpose, 
" that the workman causing, and the workman bus- 
" (aining the ii\iury, should both be engaged in per- 
^ forming the same or similar acts. The driver and 
''the guard of a stage coach — ^the steersman and 
"rowers of a boat — ^the workman who draws the 
" red-hot iron from the forge, and those who after- 
" wards hammer it into shape — ^the engineman who 
" conducts a train, and the man who regulates the 
" switches or the signals — are all engaged in common 
" work. And so, in this case, the man who lets the 
^ miners down into the mine, in order that they may 
" toorh the coal, and afterwards brings them up, toge- 
" ther with the coal which they have dug, is certainly 
" engaged in a common work with the miners them- 
selves. They are all contributing directly to the 
common object of the common employer in brining 
" the coal to the surface." 

The new Chancellor put the case in another way : — 
" The Lords of Session," said he, " decided that Shearer 
" and the deceased were not coUaborateurs, because 
" Shearer had the superintendence of the machinery for 
" raising and lowering the men and the materials from 
the mine, a superintendence which took lus duties 
altogether from common employment with the men 
" below, and that the deceased's business was to ex- 
" cavate coal from the pit, a line of business entirely 
" different from that of engineman. But, my Lords, 
" it appears to me that the deceased and Shearer were 
"engaged in one common operation, that of getlinff 
" ooaUfrum the pit The miners could not perform 
" their part, unless they were lowered to their work, 
" nor oould the end of their common labour be at- 
" tained, unless the coal which they got was raised to 
"the pit's mouth; and, of course, at the close of 
*' their day's labour, the workmen must be lifted out 
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" of the mine. Every person who is engaged in such 
"an employment, must have been perfectly aware 
" that all this was incident to it, and that the service 
" was necessarily accompanied with the danger that 
"the person entrusted with the machinery might 
" occasionally be negligent and fidl in his duty.** 

Now, if the principles here laid down are sound, 
we cannot see why there should be any hesitation 
in holding that they embrace such a person as 
a manager. It is impossible, we submit, to con- 
ceive the case of one person acting for another, 
in an intermediate capacity, in a more delicate and 
onerous position towards third parties, than the 
skilled superintendent of a steam-engine, by means 
of which, and of which alone, the workmen of a 
colliery can reach, and return from, their labour. 
If a master is not bound for the acts or omissions of 
such a person, without culpa on his own part, it is 
really difficult to conceive the case in which he should 
be bound. Is there any reason, in the nature of 
things, why a master should be liable for the acts 
or omissions of any official, whose duties are general, 
rather than of another, whose duties are equally im- 
portant, but are confined to one class of operations? 
Lord Cranworth says, that workmen must know 
they run risks, "including the risks of earelesmesi, 
" against which their employer cannot secure them,* 
unless to the extent of employing trustworthy offi* 
cials. Does this not apply to a manager, equally 
as to an engineman? His Lordship further lays 
down emphatically that " it is not necessary for this 
" purpose" (constituting a common employment) "that 
" the workman causing, and the one sustaining, the 
"injury, should both be engaged in performing the 
"same, or similar, acts." He gives among other in* 
stances, '* the steersman and rowers of a boat," the 
engineman who conducts a train, and the man who 
regulates the signals. Upon the same principle, he 
might have instanced the pilot, or master of a ship« 
and the seamen. All this applies to the ease of 
the manager^— or to adopt another word, the " overs- 
man" — as much as to the persons specially pointed 
out But, as if to remove any ground for doubt, 
his Lordship concludes, — ^''They are all contribut- 
"ing, directly, to the one common object of their 
" common employer, in bringing the coal to the sur- 
"face." 

So much for Lord CranwortL Then, it could 
scarcely be called a paraphrase of the Lord Chan- 
cellor's dictum to render it thus: — "But, my Lords, 
" it appears to me that the deceased collier, and 
" this manager or overseer, were engaged in one 
" common operation of getting coais from the piK 
" The miners could not perform their part, unless 
" there had been some one to make necessary arrange- 
" ments, procure materials, such as propwood, etc. ; 
" nor could the end of their common labour be at- 
" tained, unless the coal were removed from the pit- 
" mouth, and properly di8ix>8ed of. Every person 
2 
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** engaged in such employmout must be perfectly 
" aware that the service was necessarily accomi>anied 
" with the danger that the person entrusted with the 
'' manoffemetUf above or below ground, might occaaion- 
'* ally be negligent and fiul in his duty.** 

If the simple and intelligible principle is carried 
out, that ctdpa is the basis of reparation, in such 
cases, the course is quite dear. But, if mere arbitrary 
distinctions are to be introduced, there will be no 
end to confusion, and the constant recurrence of 
''special cases." The more carefully the matter 
is canvassed, it will become the more obvious 
that culpa is the only safe ground to rest upon. 
But the principle must be applied to a great many 
cases, different in their prima facie aspects from 
that of the Bartonshill Company. For example, 
questions frequently arise out of the condition of 
a pit, in respect of ventilation — dependent upon 
the proper state of the midwall, bratticing, and 
similar details. Others, again, arise out of the con- 
dition of the roof, as regards the pillars, propwood, 
etc. Lord Cranworth, in course of his opinion, takes 
up just such a case, and distinguishes between it 
and the case before the Court, assuming that a master 
may be responsible for a defect of this kind, although 
free from responsibility on account of his enginenum. 
Now, let us see what ground there is for such a 
distinction. 

Every body knows that coalmastcrs are not in the 
practice of making midwalls, or erecting bratticing, 
or propping roofs, with their own hands, any more 
than they are in use to work their own engines. 
They employ, or ought to employ, persons of skill 
and experience, in both departmenta The House of 
Lords has solemnly determined that they are not liable 
for any accident in the engine departmeutj unless it can 
be proved that they have been guilty of carelessness, 
or neglect, in the employment of an '' incompetent " 
assistant Now, suppose an accident from an ex- 
plosion of fire-damp, or the falling of a roof, and 
that competent firemen, roadsmen, and competent 
overseers, have been employed, and entrusted with 
the duty of seeing all these matters kept in proper 
order. We should like to hear any reason for 
holding the master liable, in such a case, any 
more than in the case of an accident in the en- 
gine department. We shall see, by and by, at the 
expense of some unfoi-tunate litigant, how our courts 
of law are to apply the recent judgments, when 
such questions are raised. 

But, in considering those judgments in the light of 
expositions of legal principle, let us contrast them 
with what took place in the case of Paterson v, 
Wallace, so late as 1854.* That was an action by 

* sa aucl Gih July, 1834. M'Quccus lUp., I., 7 IS. 



the widow and children of a man who had been 
killed in a coal pit, by the fall of a stone from the 
roof, and the question of fact was, whether this arose 
from the insufficient condition of the tool, " thron^^ 
'' ite fault, negligence, or unskilfulness of the de- 
" fenders, or of any person or pereons for uhom Ihey 
" were responsible,** At the trial, the pursuers led 

evidence to show that the accident was caused by 
the negligence of the underground manager. The de- 
fenders attempted to show that it happened from the 
deceased's own recklessness. The presiding Judge, 
improperly, as it was ultimately found, took the case 
out of the hands of the Jury ; and, mider a bill of ex- 
ceptions, and appeal, it went to the House of LordsL 
As Lord Cranworth remarked, by way of getting rid 
of this judgment, in dealing with the Bartonshill 
cases, the appeal turned upon the conduct of the 
Judge at the trial But some significant statements 
fell from the Woolsack, and were concurred in by 
Lord Brougham. Thus : — 

The LoBD Chak CELLOB. — " The pursuer's counsel 
" at the trial said, by his exception, that the learned 
" Judge ought to have laid down the law as fol- 
'< lows : — ' That if Snedden, the defender's manager, 
" had friled in his duty in timeously directing the 
" stone in question to be removed, it would afford no 
" defence that Paterson continued to work after the 
** orders for removal of the stone were ultimately given.' 
" T/iot I apprehend is t/ood law. But the exception 
" goes on : — * If Paterson continued so to work, in 
" consequence of the directions of the roadsman, the 
** defenders are responsible for such orders.' That 
" may be right or wrong; for we have no evidence to 
** show what is the character of a ' roadsman.* If a 
" roadsman is a person whose province is to direct 
" the workmen whether they may safely work or not, 
" the law stated in the exception may be correct. ** 

LoBD Broughail — ^'No one can read the evi- 
« deuce without being satisfied that there was delay 
'' on the part of the defenders, or of Snedden, for 
" witom they were responsible; and though we may 
" know little of what a 'roadsman* is, the defenders 
" were beyond all dottU answerable for the negligence 
" ofSneddeny their manager.** 

If the law thus confidently laid down was good, 
then we confess ourselves totally at a loss to compre- 
hend the principle upon which the Bartonshill judg- 
ments were rested. A manager, or overseer, is a 
person employed to see that the apparatus and con- 
dition of a pit, generally, are correct A roadsman 
(or reddsman) is a subordinate, in a special depart- 
ment, indicated by his name, and he does the actual 
work. These men have a charge extending over all 
the pit An engineman has charge of an equally im- 
portant department Ho gives the necessary signa], 
assuring the workmen that all is right ; he invites them 
to enter the cage; and from carelessness, either in 
allowing the machinery to be out of order, or in his 
own acts, he kills the men so entrusted to hLs care. 



Dec, 1858.] 



THE SCOTTISH LAW JOURNAL. 



17 



Li that cue the Hoase of Lords says, " The maaten 
** are not responaible, anlees it caa be shown he was 
" improperly sdected." The manager, overseer, or 
roadaman, aaya the roof is aafe, and allows the collier 
to go on with his worL The collier is killed, and 
the House of Lords declares, " beyond all doubt the 
« masters are answerable,'* however skilful, experi- 
enced, and steady such an official may have been I 

When such contradictions arise, it becomes quite 
manifest that recourse must be had to the general 
principle, and that the question must be, Cu^ or 
no culpaf 

We expressed our dissent from some of the pro- 
cesses of reasoning, exhibited in the opinions de- 
livered by the Judgea Let us give one example. 
Lord Cranworth spoke as follows : — 

''Where an injury is occasioned to any one, by the 
'' negligence of another, if the person injured seeks 
" to charge with its consequences, any person other 
" than him who actually caused the damage, it lies 
** on the person injured to show that the circum- 
'^ stances were such as to make some other person 
^ responsible. In general, it is sufficient^ for this 
** purpose, to show that the person, whose neglect 
** caused the injury, was at the time when it was 
'* occasioned, acting, not on his own account, but in 
** the course of his employment as a servant in the 
*' bnsiuess of a master, and that the damage resulted 
" from the servant, so employed, not having conducted 
** his master's business with due care. In such a 
" case, the maxim 'liespondeat superior' prevails, and 
*' the master is responsible. Thus, if a servant 
*' driving his master's carriage along the highway 
" carelessly runs over a by-stauder; or if a game- 
<< keeper employed to kill game carelessly fires at a 
** hare, so as to shoot a person passing on the ground ; 
'' or if a workman employed by a builder in building 
** a house negligently throws a stone or brick from 
*' a scaffold, and so hurts a passer-by ; in all these 
cases (and instances might be multiplied indefi- 
nitely,) the person injured has a right to treat the 
wrongful or careless act, as the act of the mas- 
" ter: QuifaeUper <dium,faeUper k. If the mas- 
'^ ter himself had driven his carriage improperly, or 
" fired carelessly, or negligently thrown the stone or 
" brick, he would have been directly responsible, 
" and the law does not permit him to escape liability 
** because the act complained of was not done with 
'' bis own hand. He is considered, and reasonably 
<< considered, as bound to guarantee third persons 
** against all hurt arising from the carelessness of 
** himself or of those acting under his orders. Third 
'' persons cannot, or at idl events may not, know 
'' whether the particular injury complained of was 
^ the act of the master or the act of his servant. A 
** person sustaining injury, in any of the modes I 
** have suggested, has a right to say, I was no party 
** to your carriage being driven along the road, to 
« your shooting near the public highway, or to your 
'* being engaged in buildmg a house. If you chose 
*' to do, or cause to be done, auy of these acta, it is 
" to you and nut to your servants I must look for rc- 
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" dress, if mischief happens to me as their con- 
^ sequence. A large portion of the ordinary acts of 
** life are attended with some risk t<f third parties, 
" and no one has a right to involve others in risks 
** without their own consent This consideration 
" is alone sufficient to justify the wisdom of the rule 
" which makes the person by whom, or by whose 
" orders, these risks are incurred, responsible to 
^ third parties for any ill consequencea resulting from 
" want of due skill or caution." 

Now, it occurs to us that apart from the iinct of the 
conclusions here come to having been determined by 
** precedents,** some of our readers might have diffi- 
culty in admitting the soundness of these conclu- 
sions. Why should I be liable in damages, because 
a person, employed by me to perform the lawful 
operation of building a house, " negligently throws 
'' a stone from a scaffold and killa a passer-by t** 
I did not employ, or instruct, him to throw stones 
from the scaffold. He was not acting for me in 
doing so. The maxims, AUerum non laedert, and 
QuifacU per alium, faeit per se, are excellent maxims, 
in their proper place. But it is a pure begging of 
the question to apply them to such circumstances. I 
am not to injure my neighbour — very true; but I 
did not myself injure him; I gave no permission to 
another to do so; on the contrary, I took every pre- 
caution that it should not be done. What I do by 
means of another I must be held as doing myself — 
very good; but how can I be said to do that by 
anotlier which I never dreamt of doing, and never, 
either expressly or by implication, instructed or em- 
powered any one to do for me? Indeed, if it could 
be shown there was culpa on my part, that would 
intruduce an altogether different ground of liability. 
The fact of the matter seems to be, that the rule of 
law, used, as we have seen, by Lord Cranworth, in 
support of his argument, does not rest upon principle 
at all, but upon previous decisions. 

The inconsistency of that rule, and of the reasoning 
just quoted, is illustrated by what the House of 
Lords did in the famous case of Orr v. Fleming.* 
That was a suit arising out of the destruction of a 
number of sheep belonging to Major Orr, by a young 
foxhound, the property of his neighbour. Captain 
Fleming. The Sheriff of Dumbartonshire found the 
defender liable in the damage. The case went to the 
Court of Session, where the judgment was adhered 
to. The defender pleaded, chiefly on the authority 
of English dedsions, that " to render hioi liable it 
" was necessary to show that the dog was previously 
" known to be dangerous and vicious;" in other 
words, that there must be culpa, in the shape of 
negligence. The pursuer maintained that this was 
not the case of an ordinary dog— that " the foxhound 
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" was ft deficription of dog whose nature it was to 
" pursue auimalsy and therefore the defender was 
'* not entitled to let it go loose." In delivering 
their opinions, the Judges concurred in holding that 
the sheep had been, in point of fact, worried by 
the dog. L<^d Justice Clerk said, "Then, as to the 
*' liability of the owner, there is, I apprehend, no 
« doubt in the law of Scotland. I lay aside entirely 
*' the cases and authorities cited from the law of 
" England." Lord Cockhum said, "I have under- 
** stood all my life that if my dog worries another 
'' man*s sheep, I must pay for it But it is said I 
" must revise this opinion. I speak with great re- 
'' spect of the law of England ; it is a system with 
'' which I do not profess to be acquainted, and I 
** would recommend that Scotch law should be quoted 
« to us here in Scotland, not only in this case but 
" also in many others." Then he proceeds to deal, 
as if by anticipation, with the analogy of the veiy 

cases instanced by I^ord Cranworth, thus: "I believe 
« my coachman to be a sober and respectable man, 
** and a good steady driver, woidd it bis any defence 
^' for me, againtt hie having ridden aver an old woman, 
" that he had never done eo hefbref*^ Lord Wood 
said, " I lay aside the authorities from the English 
'* law;" and all the Judges concurred in finding 
Captain Fleming liable for the misconduct of his 
dog. 

When the proceedings, thus briefly sketched, are 
studied, it will be seen that the Judges of the Scottish 
Courts reasoned thus: — ''If a master is liable for 
*' an injury sustained by a third party through the 
" carelessness or misconduct of his servant, in spite 
*of the previous good character of the servant, 
** a fortiori must he be liable for injury done to 
** a third party by a foxhound, the tendency of 
** whose nature is to do such iiguries." The rea- 
soning was triumphant. Let us see in what way 
the House of Lords dealt with the case. The rubric 
of the Report bears: — '* Liability for a dog. If the 
" owner of a dog keeps him properly secured, but 
" another person improperly lets him loose, and 
*' urges him to mischief, the owner is not liableu 
** Proof, therefore, that tiie dog of A has killed the 
'' sheep of B will not entitle B to recover compensa- 
" tion from A ; for, consistently with such proof, 
<' the dog may have been kept properly secured by A, 
** and may have been improperly let loose and urged 
" to mischief, by a third person." 

There was much argument as to how far the laws 
of the two countries corresponded, in regard to such 
a cose. And the law as laid down by the Scottish 
Judges was overruled. It is not material for our 
present purpose to go into details; but we may 
give one or two quotations from the Chancellor's 
speech in moving judgment Among other things, 

he said, '* If, in order to make the owner liable, 
'' it was necessary that he should have been aware 
" of the mischievous propensities of the dog, that 
" should have been found. If that is not esscn- 
** tial by the law of Scotland, in order to fix the 



" owner with liability, but if some culpa or negligence 
'' on his part is essential, then that culpa or DegU- 
« gence should have been found." Again, " ^Hie 
*< reason why, by the English law, it is necessary to 
« allege and prove the ecientia is, that in the case of 
" an animal. maitnMto naturoB, the pretumption is that 
" no harm vnU ari$e. Starting from that, there can- 
'* not be blame in the owner merely from allowing 
'' liberty to the animal Blame can only attach to 
'' the owner when, after having ascertained that the 
" animal has propensities not belonging to his race, 
" he omits proper precautions to protect the public 
<' But, after all, culpa or n^ligence of the owner is 
** the foundation on which the right of action against 
" him rests." And once more-^" The interlocutor 
" here not necessarily showing either knowledge of the 
" vicious propensities of the dog, or want of due can 
" in keeping him, I think it quite clear that there is 
" nothing to fix the appellant with liability." One 
would naturally have supposed it lay with the 
owner to show due care on his part 

The result of all this just is, that, if a man veur 
tures upon the lawful and proper acts — acts essential 
to the comfort^ if not the exbteuce of society— of 
employing another to build a house, or drive a car- 
riage, and the like, and the person so employed in- 
jures the property or person of a third party, the 
employer shall be charged with the consequences of 
the injury, without the slightest attempt to impute 
any carelessness or other culpa to him; whereas^ 
another man may keep a semi-wild animal for hit 
mere amusement, and should that animal injure the 
person or property of another, it is necessary, in order 
to found a claim for redress, to allege and prove 
direct culpa on the part of the ownei^— in the shape 
of a previous knowledge of the animal's faults. 
What becomes here of the maxims alterum non 
Icedere and qui faeit per alium f Why should I be 
more liable for what my man does than for what my 
dog doesT Is it not infinitely more reasonable to 
say, " the presumption is, that no harm wiU arise," 
in the case of the human being, endued with free 
will, and a moral sense, to which an iigurious act is 
opposed, than in the case of the hound, whose natural 
instinct it is, to worry) Would it not be much more 
consistent with public policy to protect the li^^, in 
lawful and necessary business, than in the pleasure 
of keeping foxhounds) 

Revert for a moment to the remarks of Lord Cran- 
worth. His Lordship reasons thus, in support of 
the absolute liability for iiguries to third parties — 
" third persons cannot, or at all events may not^ 
** know whether the particular injuiy complained of 
" was that of the master or of the servant." Well, 
how were third parties to know — why should they 
be bound to know, whether the owner of a foxhound 
has kept him properly secured, or whether he was 
loosed by some person or persons unknown! Again, 
his Lordbhip says — " I was no party to your carriage 
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" being driyen along the road, or to your building a 
" hoQse; if you choose to do^ or cause to be done, 
" any of these acts, it is to you and not to your ser- 
^ vants I must look for redress, if mischief happens 
" to me in consequence of their acts. No one hcu a 
" right to involve aUiere in risks without their consent,'* 
80, Major Orr might have said — " I was no party to 
" Captain Fleming keeping a foxhound, and if he 
<< chose to do so, it is to him and not his hound, or 
" some person unknown, I must look for redress — he 
" had no right to involve me in risk without my 
" consent*' 

We might cany such a course of criticism much 
farther. But we conclude with repeating, that there 
seems to be no sound principle on which one man 
can be made responsible for the unauthorised acts 
x>f another, than that of culpa; and we can see no 
reason why this should not be applied to the case of 
injury to a stranger^ as well as injury to a feUow- 
workman. 



SHERIFF COURTS. 



The advantages of a speedy and satisfactory dis- 
posal of law-suits — the facilities which Local Courts 
afford for the determination of disputes — and the 
preference which the community generally shows for 
tribunals which are at every man*s door, are so ap- 
parent, and have been ho often stated, that it would 
now be worse than useless to enlarge upon or enforce 
one or other. What we propose to do, from time 
to time, under this title, is, to offer suggestions for 
the improvement of the procedure and the constitu- 
tion of the Sheriff Court. To contrast the system of 
forms, and the clueless labyrinth through which a pro- 
cess dragged its ever-accumulating bulk prior to the 
Sheriff Court Act of 1853, with the much more simple 
and sensible procedure which was introduced by that 
((tatute, would serve no good purpose. No one looks 
with regret upon the past, and a consideration of the 
grievances so lately removed would not add to the 
anxious desire which universally prevails for still 
further progress in the direction which wa6 so effectu- 
ally taken five years ago. In a word, let us say, in 
commendation of the measure referred to, that it has 
diminished expense, abridged the time occupied in dis- 
posing of a case, and — what is not less important — 
has excluded from the proof and other proceedings a 
great amount of irrelevant and useless matter which 
not unfrequently interfered seriously with the proper 
administration of justice. The average expense of an 
action in the Sheriff Court is now from £15 to £20 on 
each side ; formerly it was little, if anything, under 
£.iO. Within four or five months, unless the autumn 
recess intervenes, a final judgment may be obtained. 
Under the old system, a process that terminated within 
one year was a novelty. The witnesses are now exa- 
mined before the Sheriff-Substitute Objections to 



questions daily diminish — ^wheii stated they are dis- 
posed of at once, and the case proceeds. When the 
proof was taken by a commissioner, every objection and 
its answer had to be committed to writing, which 
means that each objection gave birth to two pleadinga 
The answer was taken and sealed up to await the 
decision of the Court At last what was the proof 
was separated from what was not, and the disfeota 
membra, being so gathered up, were the judge's guide, 
by which it was expected he would be brought to a 
correct result Changes so beneficial have necessarily 
increased — ^perhaps it would be more correct to say, 
have created, the confidence which is generally mani- 
fested in the administration of justice in these Courts. 
No doubt the advantages which local tribunals afforded 
led to that wide-spread desire, the expression of 
which brought about the measure of 1853; but now 
that an improved procedure has exhibited these ad- 
vantages more strikingly, greater interest has been 
manifested in the proceedings, and there is in the 
public mind a more general conviction of the sub- 
stantial worth of the County Court Let us see 
whether we can suggest any improvement on the 
practice and procedure. 

By the Act 16 and 17 Vict, cap. 80, sec. 3, it is 
enacted that " The Sheriff shall hear the parties in 
" explanation of the grounds of action and the nature 
" of the defence to be stated thereto; <md, if satisfied 
** that no farther written pleadings are necessary, he 
" shall cause a minute in the form of schedule (D) 
<< annexed to this Act to be written on the summons, 
" setting forth concisely the grounds of defence, 
** which minute shall be subscribed by the parties or 
" their procurators, and the Sheriff shall thereupon 
" close the record by writing under the said minute, 
« 'Record closed."' The form given in the schedule 

is — 

" No title to pursue, or ineacription, or the goods specified 
" in accouut libelled were not onlered or not received by de- 
" fender, or compensation, conform to account due by the pur- 
" suer, amounting to £ , herewith produced, or the defender, 
" who was the drawer of the bill sued on, received no notice 
" of dishonour, or otheneise, in like manner, at the ease may 
" he." 

Schedule A of the Act gives the form of a sum- 
mons, which runs thus : — 

" The defender ought to be deoomed to pay to the pursuer 
« the sum of , contained iu a bill drawn by the pursuer 

" upon, and accepted by, the defender, dated , and 

" payable aner date, with the legal interest thereof 

" till payment ; or to make delivery to the pursuer of 
" sold by the defender to him ; or to pay to the pursuer the 
" sum of , for goods sold by the pursuer to the defender, 

" per account, commencing the day of , and 

" ending the day of , annexed hereto ; or to pay 

" to the pursuer the sum of , being damages sustained 

" by the pursuer in consequence of the defender having sUa- 
" dered the pursuer, by stating , or otherwise, acourding 

" to the nature of tJu circunutanea of the aetionJ' 

This provision leaves a great deal to the discretion 

of the Judge, and we consequently find that the 

practice in the various Courts is by no means uni- 
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form. In some, the shoit record contempl&ted by 
the statute is Httle, if at all, known — while in others 
it is looked upon as a bed of Procrustes, into which, 
by a little judicial, if not judicious, lopping and 
pruning, any case may be fitted. There are errors in 
either course, and the statute lets them in. '*No 
'' title to pursue," or "prescription," is a yague de- 
fence; and besides, they are both pleas, and not 
answers to the averments made in the summons. 
The Court and the pursuer are not only entitled to 
know what the objection to the pursuer's title is, or 
which prescription is relied on, but the defender 
should, by the statements in the record, be prevented 
from shifting his ground in any Court in which the 
case may come to be heard. In an action which was 
ultimately decided in one of the Divisions of the 
Court of Session, the defenders stated in substance 
the defence suggested by the schedule : " The goods 
specified were not ordered and not received by 
the defenders." In point of form it was impos- 
sible to object to such a defence — ^it was provided 
for by statute — and the record was dosed. The pur> 
suers were allowed a proof of the libel; and the 
proof proceeded. As It went on, it became apparent 
that the defenders — ^a mercantile company— objected 
only to three or four items of the account, — and that 
on the ground that the articles to which they referred 
had been furnished not to, or for behoof of the <5om- 
pany, but on the order, and to one of the partners 
who had become insolvent. This was no doubt 
within the defence; but what was the result f Evi- 
dence had been prepared and led upon what was not 
intended to be disputed. The case assumed a new 
shape — an adjournment became necessary — and only 
at a second diet was the real case opened. No won- 
der, then, we admit, that some Judges discountenance 
the adoption of the short form of record. 

On the other hand, the statute provides for closing 
the record on a minute written on the summons where 
the defence, besides admitting or not admitting the 
statements in the summons, raises an inquiry beyond 
the matter of the libel altogether. The defender may 
admit and avoid — not denying the statements in the 
Ubel ; he may, in the words of the schedule, and under 
the sanction of the statute, plead '' compensation con- 
" form to account herewith produced.** He may 
wish to know what answer the pursuer intends to 
make to his claim; but he has no means of compel- 
ling him to meet it. If the Sheriff-Substitute is 
" satisfied that no farther pleadings are necessary," — 
and the matter is left wholly to his discretion, — ^the 
record is dosed. A case occurred lately where this 
plea was stated, and proofs having been allowed and 
led, it was ultimatdy found that the pursucr^s answer 
to the plea of comj^eusatiou — ^at least it was the answer 
to which he resorted after the proof —was that there 
was no concwstu debUi el crcdili If the defender's 



case had been stated in a form which admitted of and 
compelled an answer, this plea, on whidi the pursuer 
succeeded, would have been stated and disposed of 
without the expense and delay attending a proof uf 
statements whidi turned out to be immaterial Sack 
results are countenanced by the statute, and under 
its provisions it is within the discretion of the Judge 
before whom the «ase is in the first instance brought, 
to compel the parties to adopt a form of pleading 
which may, and often does result in needless expense, 
and sometimes in absolute iigustice. It is to be ad- 
mitted that there are cases in which the diort record 
is suffi&ent ; but it is much to be doubted whether it 
serves, — ^the purpose which the Sherifb who most gene- 
rally adopt it so laudably have in view, — ^to accderate 
the issue which a defence is sometimes intended to 
postpone. 

The making up of a record by condescendence and 
defences, if the time allowed for doing so were not 
unnecessarUy extended, would cause leas delay than 
the vague, oracular^like minute which admits often 
of more than one interpretation. We take it to be 
one of the first essentials to the satisfactory solu- 
tion of any question or the settlement of any conten- 
tion, that the disputants and the Judge should know 
exactly where the difficulty or disagreement lies. 
It is all very wdl to be informed at what results two 
who have disagreed respectivdy wish to arrive; but 
this is not enough. They, and he who is to dedde 
between them, should understand, before either proof 
or argument^ what the exact points are on which the 
contention is to turn. This is not to be attained by 
any other than a strictly logical process. In some 
cases the conditions of such a process may be sub- 
stantially complied with in the short form of record. 
An action for money lent may be met by the answer 
that the defender did not borrow the sum sued for, 
or any part of it A summons for damages and 
sokUium on the allegation that the defender slandered 
the pursuer, may be answered by the defence that 
the defender never uttered the words stated in the 
Bummdhs. In either of these cases the issue would 
be very distinct But by £Eir the greater number of 
cases do not admit of answers so simple ; and in these, 
a more elaborate and exhaustive process must be fol- 
lowed in order to ascertain what is averred and relied 
on, and what is admitted and denied by the several 
parties. ''Cases," says Professor Bdl, ''may be 
" distinguished as either admitting of a denial in fi^ct 
" or in law, or of an answer by the statement of some 
" opposing right, which admits of denial or avoidance. 
" The one dass may be called simple cases; the oihet 
" complex.** If a case is " complex," it foUows neces- 
sarily that the record cannot be satisfactorily dosed 
on a minute — that the pursuer is not only entitled, 
but bound to state in reply whether, and if so, on 
what grounds he intends to dispute the defender's 
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leparaie case. Aasnme that in such a case depending 
in the Comt of Session, the defender, instead of 
stating his ''opposing right*' — ^his exception to the 
action — ^in a separate statement of facts, embodied it 
in his answers to the porsner's statements, the Court 
would delete the averment and close the record, if 
the defender wished it, or direct that it should be 
put in a separate " statement of facts," which the 
pursuer would have an opportunity of answering. 
The same course would be pursued in any case in an 
inferior Court, if condescendence and defences were 
ordered; but when, in terms of the statute, a minute 
of defence is considered sufficient by the Sheriff^ a 
complex case may be stated, without allowing the 
pursuer any opportumty of meeting it, or committing 
him to any statement in reply. The record, so far 
as he is concerued, is left open. 

The abuses to which this leads are partially il- 
lustrated by one of the cases we have instanced; 
and they must be serious if there be any wisdom 
or reason in closing a record at alL The obvious 
remedy is to require from the defender in cases 
where the defence is a direct answer to the pur- 
suer's claim, a predse and articulate statement of 
hia objections, and where the defence raises a new 
inquiry upon a separate case, to order the record to 
be made up by condesoendmce and defences. I( 
for instance, the libel concludes for payment of the 
price of goods furnished, a general denial shoidd be 
minuted only when the defender means to rely on 
the statement, tiiat he never purchased and never got 
delivery of the goods. Instead of this we sometimes 
find the vague defence, " a denial of the whole state- 
ments in the summons" resolve into this, that the 
goods were furnished and rejected, because they were 
not conform to sample, or not equal to the warranty, 
or this, that the account is overcharged. On the 
other hand, it should be an absolute rule, that when 
an avoidance of the action by the setting up of a 
separate case is pleaded, the record should be made 
up by the exhaustive method of statement and answer. 
There are, besides, many cases in which neotearily 
the pursuer's statements are numerous, and although 
the defence may be raised by the defender answering 
theae, yet it would often abridge the subsequent 
procedure if at the outset it were ascertained pre- 
cisely how much of the pursuer^s case is admitted, 
and how much of it denied. This is often attempted 
in the shape of a minute of defence; but instead of 
such a minute as is contemplated by the statute, there 
is produced a document of several pages, in which, 
without regard to the order of the statements in the 
summons, general and special denials, qualified ad- 
missions and explanations, are all jumbled together. 
The fruits are uncertainty, delay, and increased cx- 
|)ense. And how can it be otherwise, when no effort 
is mode, and no method adopted to fix and nscert.\in 



upon what matters of fact and questions of law the 
parties disagree? If this is not done at the outset^ 
and it cannot be done without having recourse to a 
record logically shaped and carefully prepared, either 
party may shift his ground — ^both must prepare for 
such a step — and much needless expense may, and 
often must, be incurred. The first remedy to be 
applied is, in the great majority of cases, to have the 
record made up by condescendence and defences. 
The statute allows of this. 

Besides this, we would suggest an addition to the 
procedure provided for by the statute. The prevail- 
ing practice in cases of disputed fiict is to allow par- 
ties a proof at large of their respective averments; 
and consequently eveiy link of the case is made the 
subject of probation. It would certainly be more 
correct to limit the proof to what is really essential, 
and to what is disputed or relied upon by the par- 
ties; and this could best be done by the adjustment 
of an issue or issues. Let each party be ordered to 
lodge an issue, on which he proposes that the case 
should be tried; and after a hearing, let the Sheriff- 
Substitute settle the issue, and the proof would 
necessarily be Umited to the precise questions raised. 
In aU cases this would be of immense advantage. 
Attention would be fixed on the very point of the 
contention — much of the time now occupied in pre- 
paring a case for judgment would be saved — expense 
proportionately diminished, and greater certainty of 
result secured* 



RESIGNATION OF SHERIFF-SUBSTITUTEa 



The Act 16 and 17 Vict, cap. 80, largely increased 
the salaries of Sherifib, providing that thence- 
forth X500 should be the minimum, and £1000 
the maximum ; and it declared, section 38, that, in 

computing the amount of retiring allowance, "the 
" emoluments drawn by them on an average of the 
'' five preceding years shall be held to constitute their 
'' salary." It thus became the interest of the Sheriff- 
Substitutes then in office to retain their seats for five 
years more, and it is scarcely necessary to say that 
in this particular these gentlemen have prudently 
attended to their interest Indeed, we fear that in 
more than one instance the Shenff-Subetitute has 
continued on the Bench to the loss of the public 
and the annoyance of the profession, solely for the 
purpose of securing the premium which the Legislature 
has thus unwisely offered for hia retention of office. 
The five years, however, came to an end on the first of 
November last There is now at least no pecuniary 
motive to deter those of our local judges, who are un- 
able, by reason of age or infirmity, to dischaige 
efficiently the arduous and onerous duties of office, 
from seeking the repose of private life. On the con- 
trary, the legislature has made ample provision for 
their comfort By the former Act of 1 and 2 Vict, 
chapter 119, it is enacted, ''Such retiring annuity 
" shall not exceed one-third of tho salary payable to 
" such person, in case the period of his service shall 
" have been not less than ten years; and shall not 
" exceed two-thirds of such salary, in case the period 
" of service shall have been not less than fifteen years; 
" and shall not exceed three-fourths of such salary, 
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** in case the period of serrice shall have been not less 
" than twenty years or upwards." And although 
this statute fixes only the maximum, leaving the 
minimum undetermined, there can be little doubt 
that in all cases those in authority will give a liberal 
construction, and, in general, award the retiring 
Sheriff the maximum allowance. 

In these circumstances, it was generally expected 
that when the fire years of increased salary had 
expired, several of our Sheriff-Substitutes, who had 
been in office for the longest of the three periods of 
service contemplated by the Act, would have availed 
themselves of ^e opportunity of retiring from public 
service to enjoy the leisure which their services so 
well merited; but unfortunately, a certain construo- 
tion of the clauses in the Act nuses a difficulty which 
we know has deterred many from availing themselves 
of its privil^es. With all respect to these gentle- 
men, we think that in this matter, where they are 
judging in their own cause, they have put a construc- 
tion on the statutory words which, at all events, is 
not the only one of which they are susceptible. The 
sixth section of the Act 1 and 2 Vict., cap. 119, pro- 
vides that no retiring annuity shall be granted ''unless 
" such Sheriff-Substitute shall have duly fidfilled the 
" duties of his office during one of the periods before- 
" mentioned, and is, from old age or permanent in- 
" firmity, disabled from the due exercise of his office, 
" which &cts shall be certified by the Lord President, 
" the Lord Justice Clerk, and the Lord Advocate, for 
" the time being, as having been established to their 
*' satisfaction by proper evidence." 

Now, we are aware that the necessity for such an 
investigation as is here implied, and the nature of the 
circumstances to be inquired into, have operated in 
deterring several SherD& from availing themselves 
of the liberal provisions in their &vonr. They are, 
naturally enough, not inclined to admit that they 
are disabled from the due exercise of their office by 
old age or other permanent infirmity, and they feel 
a delicacy in caUing on their official superiors to 
certify these points. They believe that as a sine 
qua non to their resignation being accepted, they 
must confess physical infirmity or mental incapacity, 
and what is harder still, must prove it But surely 
this can never have been the intention of the Legis- 
lature. The obvious policy is to throw out induce- 
ments rather than to present obstacles to old Judges 
retiring horn, office; and there are ample means of 
checking abuse in the matter without having re- 
course to personal mortification. There is the sacri- 
fice of a considerable portion of present income, a 
sacrifice which does not become easier by lengthened 
enjoyment of the full salary ; and there is tlie power 
of awarding less than the maximum proportion of 
salary allowed by the Act. 

While the words of this Statute are not the 
best which might have been selected, we are 
satisfied that they will bear a construction more 
consonant with public policy and common sense 
than that which the Sherifb have put upon them. 
A man may be unable rightly to pcribrm the duties 
of a Judge from no failure in his mental powers, 
but simply from the increase of the business which 
he is called on to perform. Having been educated 

il trained under the old system, he may be unable 



to adapt himself to the ceaseless changes in the forms 
of process, or he may not apprdiend with the same 
readiness and £Etcility as he would have done when a 
younger man, the nature of those new duties which 
are eveiy year thrown on the Sheriff Courts. The 
Sheriff-Substitute may be mentally and physically 
as able as ever he was — he may, at sixty or seventy, 
be aa active as he was at forty, but in the interval 
circumstances have changed. The bnsineas of his 
sheriffdom, laige enough liriien he was first appointed, 
may have become overwhelming, simply through 
increase of population. The Court town, which at 
the date of his appointment contained a population 
of twenty thousand, may now number fifty thou- 
sand inhabitants, and from being a place of little or 
no trade, may have become one of the great centres 
of manufacturing industry. In such a case it is 
evident that although the old age of the Judge may 
neither have impaued his abilities, nor diminished 
his powers, it must render him less able to deal with 
the novel and intricate questions which are daily sub- 
mitted to his determination. 

But after all, it is more than doubtful whether 
the provisions of the Act 1 and 2 Victoria on this 
point are still in force ; for the 38th section of the 
present Sheriff Court Act (16 k 17 Vict cap. 80,) 
seems to revoke all conditions except length of sei^ 
vice. At least no other condition is mentioned. ^ It 
*' shall be lawful for the ComnussioneTS of her Ma- 
" jesty's Treasury to grant to any person who has 
'' held, now holds, or may hereafter hold the office of 
*' Sheriff-Substitute, such annuity as is by the said 
« second recited Act to be granted in respect of long 
'' service for one or other of the periods ^>ecified in 
'' the said second recited Act, notwithstanding audi 
'' service may not have been continuous or may have 
** been in different counties.** 

On the whole, therefore, there seems no real foun- 
dation for the scruples of the Sheriff-Substitutes. The 
Act 1 and 2 Victoria may bear the oonstmction 
they put upon it, but if it were doubtful which ia the 
sounder reading, the doubt seems to be removed by 
the subsequent Act, which carefully avoids all men- 
tion of the ambiguous conditions of the former. 
Length of service is all that is necessary to entitle a 
Sheriff-Substitute to the statutory allowance on 
retirement from office. 



SHERIFF BARCLAY'S ADDRESa 



At the opening of the Winter Session of the Qlaagow 
Legal and Speculative Society, Mr Sheriff Barclay 
of Perth delivered an address on "Some Points on 
" Proof by Parole." The lecture was characterised 
by the learned Sheriff's usual ability, and contained 
much that was valuable and interesting to the pro- 
fession. We are induced, from the im|)ortance of 
the subject, to lay before our readers two extracts, 
which may be to them of practical utility. 

Having selected the seventh chapter of the fifth 
book of Quintiliai]*s Institutes of Oratory " Concerm- 
"ing WUneties'* as the foundation of his remarks, Mr 
Barclay quoted certain passages with the view of ap- 
plying tlie rules of Quintilian to moderu practice. 
He next contrasted the present mode of making up 
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the Recordy wMch had its origin in the Jndicature In like manner, it is doubtful whether there should be 



Act of 1826, with the form of pleading prior to that 
date; and having shown that the fees allowed for 
preoognition are totally inadequate for the proper 
discharge of that most important and delicate duty, 
proceeded to point out the beneficial effects of a more 
liberal allowance for the preoognition of witnesses, in 
the following terms : — 



We feel assured that, with a more adequate allowance 
fbr nrecoguosciug witnesses, a great reduction in the 
number oi cases in which proofs are now often yery un- 
necessarily entered on, would be the sure result Full 
fees, with outlays, ought to be allowed on production of 
the preooguitions and vouchers to the auditor, according 
to the practice, we understand, with propriety adopted 
in the Jury Court. 

The averments made without such preparation, are, 
from the one-sided and exaggerated statements of the 
dients, and when tested by precognition or proof, are 
fomid to be so highly pitched as to be far above the 
harmony of the witnesses. In precognoscing witnesBes, 
let caution be had to do so with care. & fact, the 
witness ought to be preoognosced with as much circum- 
spection as if he was under examination in Court, and 
this ought to be impressed on his mind. He ooght to 
be warned to say nothing but what he will be able to 
testify in Court. Great care ought to be taken not to 
overcharge the statements, or to get up a case. It can 
be easily seen whether the witness is speaking with a 
conscientious r^;ard to truth, or under the impulse of 
passion or partizanship. In the latter case it is Yery 
dear that he will cool down in process of time, and will 
not sustain his intensity when in Court. Great anxiety 
ought to be taken to suggest all such cross-questions as 
will likely be put by the opposite side. It may often be 
necessary to renew the precognition, after the counter 
averments have been exhibited, and in every case where 
there have been any considerable lapse of time between 
the first precojgnition and the leading of the proof. The 
neglect of this has frequently occasioned the loss of a 
just cause. Let me suggest the propriety of getting the 
witness himself to take and retain a note of precise 
dates, and perhaps names of persons and places. There 
Is nothing which has less of fixidity in the memory of 
witnesses, especially from rural districts, than the lapse 
and epochs of time. Mercantile men wiUi Day-Books 
and ledgers, and Bills receivable, but still more so. Bills 
payable, and the oft-recurring mercantile crisis, have 
more ample index of the lapse of time. With country 
witnesses such festivals ss nandsel-Monday and Hallow- 
e'en are the only grand epochs in the year, and such 
events as the dry year 1826, or the failure of the potato 
crop of 1845, alone make notches in the even tenor of 
their way. In fact, the temper of rural witnesses is 
aroused, and they appear as insulted, should they be 
pressed as to dates; and I have seen them insist that 
they cannot state, whether an event happened wiUiin 
five or fifty years bygone; and such on answer has been 
dwelt on as proof of a desire to conceal, whereas it was 
but the over-sensitive desire to speak on nothing but 
what can be reduced to exactness. 

When the facts are thus fully and accurately ascer- 
tained, it becomes a comparatively easy matter to frame 
the Record on both sides. However much it may be 
recommended on the plea of economy, experience is 
againat the short Beoords, which are rapidly framed by 
the Judge. Unless where the fact is one and simple, 
capable of being categorically admitted or denied, or 
the case resolves into an issue of law, or where of 
neoeesity the proof, as in the case of a prescribed claim, 
most be limited to writing or oath, such short Records 
are fiar from being satisfactory and are often dangerous. 



control of the Court over the preparation of the Record, 
unless in cases of very gross irregularity. Parties and 
their agents ought to be left to themselves, as to mak- 
ing and meeting averments under the usual penalty, on 
the one hand, ot beine precluded fh>m proof of £scts not 
averred, and on the other, of being held as admittang fscts 
distinctly averred, within the knowledge of the party, and 
yet not denied. It is not for the Judge to suggest aver- 
ments not made, or the suppression of others, or to recom- 
mend admissions or denials. A dangerous error is often 
committed by averring evidence instead of facte. The 
averment should be so comprehensive, as to indude all 
its details, because where unnecessary minutie are given, 
the party is more open to challenae for omission or mis- 
statement. One important rule diould be kept in view, 
to give each substantial fact a separate article of aver- 
ment, so as to compel a distinct answer. A very 
frequent error occurs in this way in actions of filiation 
and aliment. The complex averment is made ^Hhat the 
pursuer brought forth a child on a certain day, of which 
the defender is the father,^^ This almost necessitates a 
denial, and thus the pursuer is forced to prove the' birth, 
which, had it been put singly, in all probability would 
have been admitted. 

Such answers as **So far admitted," '•^ quoad ultra 
denied," or "admitted or denied with reference to the 
counter statements,*' in the mass or in detail, ought to 
be avoided, as leeding to a very unsatisfactory result. 
The absurdity of the complex answer is well illustrated 
by a case, where one of the averments was, that the 
pursuer was an "ti//ra Tory," which received the witty 
answer, "Admitted that the pursuer is a Tory, quoad 
ultra denied." The usual appendage of "irrevdant" is 
out of place. Relevancy is a plea in law, and should 
therefore appear in its proper place. One not unusual 
practice ought to be discountenanced, namdy the de- 
fending party first meeting the leading averments by 
answers, and then separately affirming their opposites, 
and thus compelling the other party to deny negatives. 
Another practice is to be reprobated, where, under the 
term "adinitted," matter is put which was not averred 
on the other side, and so could not be thus confessed. 
It is an attempt to put words into the mouth of the 
other party, wliich has a bad aspect, and should be 
avoided. 

To conclude this rather lengthy section, it may be 
confidently affirmed, that if a full and fair precognition 
be taken before the preparation of the Record, p«srhaps 
few Records will be completed and closed, as one or otlier 
of the parties may be advised to yield the matter of fact 
as indisputable; or where a Record is thus prepared, the 
range of proof will be greatly limited by admissions 
which cannot be avoided ; or where there is a fair oun- 
troversy of fact, the point of diffeixsnoe and the issue will 
be made so narrow and so dear, that there can never 
arise any doubt or difficulty as to the application of the 
proof to the issue. 

The remarks on the mode of conducting a proof 
are worthy of attention, and the position and experi- 
ence of Mr Barday entitle them to the greatest pos- 
sible weight He states : — 

In leading proof, one most important and responsible 
duty is the selection of the witnesses to be called. There 
are two extremes to be here avoided — the over-feeding 
and the starving of a case. It ought to be recollected 
that two witnesses are sufficient to estabUBh a fact, and 
that testimony is to be weighed and not numbered. No 
doubt there is a natural anxiety on the part of a pursuer 
to guard against surprise by the number of witnesses 
who may be called on the other side. But in practice it 
will often be found that the complaint of repletion rt;8ts 
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more aflninflt the defesder, and it is too often the desire 
of the Court, were it not oat of order, to cry, *^Hold, 
enough." Nothing contrasts more between Engtish and 
Scotch Courts than the practice in the former to estab- 
lish a case with the fewest possible witnesses, whilst in 
the latter, ** Legion " is generally the name of the host 
of witnesses; and the question is, how many can be 
brouffht to support a point made as clearly by two as it 
can be by twentp witaeBaem? The economy of leading 
proof before the Judge instead of a Commissioner, is con- 
duciye to a plethora of evidence. Some check might be 
obtained to the excess of evidence by requiriog parties to 
exchange lists of witnesses a given time before the diet 
of proof. This rule would be attended with oth^ and 
important advantages. 

In leadinff evidence, due attention should be had to 
the order m calling witnesses, and of their individual 
examination. The former is often politely sacrificed 
to the convenience of witnesses, and it follows that 
the notes of evidence present a piece of Mosiac, where 
the facts are recorded without any pretence of order or 
association. In the same way, in the course of examina- 
tion, often facts are found quite out of place, and strata 
overleaps strata repugnant to anv scientific arrangement. 
It is often remarkable how a skilled agent can bring out, 
by a few well-chosen questions, all that is essential to the 
issue. Others labour to make the matter plain by 
reiteration of question upon question, until the tired and 
jaded witness begins to lose, with his temper, confidence 
on his first position, and so to modify, qualify, and ex- 
plain, much to the discomfort of his tormentor. An 
examinator ought never to forget that he is proving and 
not pleading his cause. The great secret at the bar and 
elsewhere, not excluding the pulpit, is ^^ to finish so soon 
as done." All beyond is certain to weaken rather than 
strengthen. It is always painful, after a full examina- 
tion ot a witness on every thing essential, to observe a 
reluctance on the examinator to sit down, but a painful 
scratching of the cranium, as if to start some new mode 
of questioning on points already su£Bciently answered, 
or to raise up new points nowise essential to the issue. 

One of the most important points of practice is the 
cross-examination of witnesses, so well spoken to by 
Quintilian. There again the English practice is superior 
to ours. There the cross-examination, which with us is 
the rule, is the excention, and where entered on, the 
questions are few ana well chosen, and the questioner 
soon determines whether it be safe longer to pursue his 
investigation. In Scotland it is matter of notoriety that 
generally it is considered duty to cross-examine every 
witness, and that with the unskilful the examination is 
to compel the witness to go over the same ground, often 
onlv to strengthen his first position by supplying details 
which it was not thought worth the while of the exami- 
tor- in- chief to disclose. Of course, where it is known 
that the witness has either intentionally or by mistake 
testifiod to error, it is right that every mode be used to 
detect and expose the error, and in this much talent and 
tact are necessary. 

There are some sensible rules as to examining witnesses., 
in that amusing volume "Adventures of an Attorney in 
Search of Practice,** published in 1839. The author, who 
Appears no unpractised lawyer, observes that " Witnesses 
aro like the muscles of the body, voluntary and in- 
voluntary in their action, but with this difference, your 
voluntary witness cannot be restrained, your involuntary 
witness never acts spontaneously. A witness requires to 
he stndieil with close attention, and the opportunity of 
studying him is best obtained by quietlv leaving him to 
speak for himself, unless it appears that he is deterred by 
bashful ncss or timidity." 

Much irregularity exists in renewed examinations of 
the same witness. Often there appears a desire, as in a 
»cold, to have the last word — cross succeeds cross, with- 



out much of the proper element in either. It is always 
painful to exclude the light of truth on any mere techni- 
cal ground, but it is the duty of the Judge to see thai 
the farther examinations are founded on some matter 
brought forth in the last stage of examination, and that 
the witness be not made the subject of )ef^ " ball and 
shuttlecock.'' Where the presiding Judge has read the 
Record, and clearly discovers the true issue, divested as 
he is of any personal interest in the cause, he may per- 
ceive points which have escaped the notice of both 
parties, and thus questions from the Bemch may snbserve 
the ends of truth and justice, and relieve a witness from 
seeming perplexities and apparent contradictions. 

Here may be noticed a matter of practice, under the 
recent law of evidence, as to the time of calling partiea 
as witnesses for themselves. In this several Coarta 
widely differ, and the results must obviously be Tery 
important and serious. In some Courts, parties, after 
hearing all their own witnesses, give evidence, as if m 
supplement or in corroboration. In others, both am 
excluded during the leading of the evidence, if they aro 
to be made witnesses for themselves. The correct mode 
is to treat them as witnesses. So that it rests with the 
agent to call his client first if he desires his presence and 
help in examining the others, or to enclose him until 
the time he desires his evidence to be taken up in order. 
There is a difiicult^, however, in applying tnis rule to 
the defender, who in all cases has thus the advantage of 
hearing the whole of the pursuer^s proof, and including 
the pursuer himself, before he is called on to give hn 
own testimony, which can be thus skilfully prepaied. 
The remedy would be, that both parties where they are 
to be offered as witnesses, should be first examined ont- 
with the presence of each other. Such a rule would 
more than any other lead to the discovery of truth and the 
detection of error. Such a remedy is loudly called for 
in cases of filiation and aliment, where the new law <^ 
evidence have opened a flood-gate to perjury, and ren- 
ders it now most difficult to fix paternity on the man, 
and is yearly throwing on the Poor iJaw authorities 
numbers of bastards, to become the pests of another 
generation. 

The form of nutting the questions is often a matter of 
nicety, and neglect in the proper frame leads to erroneooa 
answers. One instance of frequent occurrence may be 
here given. It is desired to know whether a certain 
thing was done, or words spoken. The question ought 
to be put directly, was the thing done, or the words 
spoken. But generally it is put indirectly, did you see 
such a thing, or hear such words; or still more incau- 
tiously, it is as often put, "Do you recollect of seeing or 
hearing?" The witness, if he did not see or hear the 
matter, can give no answer but the affirmation of not 
seeing or hearing, or no recollection; and it is so re- 
corded. But then this is evidence merely that the wit- 
ness did not see or hear or has no recollection of the 
matter, which is quite consistent with the occurrence of 
the fact. Had the question been directly put, it might 
have been negative of the fact, on the supposition that 
the witness must have seen or heard the matter if it did 
lKi{)pen. The answer of non memini ought never to bo 
thursuggested, but left to the witnesses, many of whom 
are mucn too apt to cast the shield of a bsd memofT 
over a worse conscience. 

It is absolutely necessary, ss noticed by Quintilian, 
to use plain language to plain people. All technical 
terms to uneducated people should be avoided. It is in 
my recollection, that an honest country smith, who was 
called to give evidence as to a diseased horse, was petrified, 
whilst the audience were convulsed in laughter, by a 
coxcombical village attorney of the olden school solemnly 
asking, '* Have you carefully read and fully digested that 
erudite article in the Edinburgh Encyclopedia Britannica 
voce Farriery?" 
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GLASGOW, JANUARY, 1859w 
CRIMINAL PROCEDURE IN SCOTLAND. 



Thb Oiimiiud Lbw of ScoUand, pfoperly ao-called — 
tint bnuich of jmisprodenoe which treats of the defi- 
nition of erimes and the pnmshments appropriate 
to each — approaehea, perhaps, as near to petfection 
as the code of any of the snirounding natumsi It is 
at <»ioe simple, mild, and equitable. 

In many respects oar law of criminal procedure is 
nnqneationaihly saperior to that of our southern neigh- 
bonrs, and within the last fifty years they have 
adopted, as nsnal without acknowledgment, roles of 
practioe similar to oar own. As an instance: — ^In 
Ft^gUn^j a prisoner aocosed of felony, thoii|^ he 
were a foreigner ignorant of oar langoage^ though of 
efaildiak years, and even thoo^ dumb, was denied 
the assi stance of oonnael to address the Jury upon 
the evidence; and this continued to be the law of 
England down almost to our own times. While to 
crown the cruel absurdity, counsel were admitted in 
the minor ofienoes, known as misdemeanors, and in 
the migor offence of high treason. This has now been 
amended, and the prisoner is in all cases allowed the 
assistance of counsel 

Few things are so odd and unintelligible to a 
stranger as the system of prosecution in England. 
Sometimes the prosecutor is the Attomey-Qeneral on 
behalf of the Crown, sometimes the yestiy of the parish, 
sometimes the party injured, sometimes his nearest 
of kin, sometimes a policeman, and sometimes a 
person who apparently has nothing to do with the 



matter, but who had been casuaUy present and Wit- 
nessed the crime. The English are not apt to quarrel 
with any system merely on account of its theoretical 
absurdity; but the practical inoonyenience seems now 
to be severely felt, and energetic measures appear to 
be in progress to secure, in a form modified to suit 
the circumstances, the appointment of public prose- 
cutors. The main difficulty in the way Lb obviously 
the absence of such offidals as our Sherifb and 
Sherifib-Substitute, witii their Procurators-Fisca], and 
local Courts, dvil and criminal 

The agitation of such questions in England sug- 
gests the present as a proper occasion for the inquiiy, 
whether our own criminal procedure is capable of 
improvementt In pursuing this inquiiy, the subject 
naturally divides itself into three parts — ^First, The 
preliminaiy investigation; second, the indictment; 
^and, third, the triaL 

L Thb PBiLDfmART iNYXSTiGATioxr is Conducted, 
according to the present practice, by the Procurator- 
Fiscal under the surveillance and control of the Lord 
Advocate and his deputes. Upon receiving informa- 
tion of the commission, or supposed commission of 
a crime, it is the duty of the Procurator-Fiscal, if he 
see grounds of suspicion, to cause the suspected party 
to be arrested and brought before the Sheriff for 
examination. The Sheriff before proceeding with 
tiie examination, informs the accused that he is not 
bound to make any statement, or to answer any 
questions, but that any statement he may make may 
be used in evidence against him. No counsel or 
agent is allowed to be present on behalf of the 
accused. Indeed, from the moment of his apprehen- 
sion, until his committal, he is allowed to advise 



with no one— even his nearest reUtires are not per- 
mitted to see him. Upon the examination, follows 
the committal for trial; and then the Procurator- 
FiBcal completes his precognitions. These precogni- 
tions are formally authenticated and signed by the 
witnesses; and an unwilling witness may even be 
put upon oath to compel him to disdose the trutL 
All this takes place, or more oorrectiy, perhaps, 
is supposed to take place, in presence of the Sheriff! 
Not only is the puUic rigidly excluded, but no 
counsel or agent is allowed to attend on behalf of 
the accused, and even the presence of the accused 
himself at the precognition is prohibited. After the 
precognition is completed, it is transmitted along 
with the declaration of the accused to the Crown 
counsel, by whom instructions are given as to whether 
the accused is to be prosecuted, and, if so, in what 
Court 

The main differences betwixt the English proce- 
dure and our own, at this stage, appear to be that 
in England the whole preliminaiy investigation is 
carried on before the magistrate publicly, and in 
open Court, and that throughout, and from the first, 
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the acciued is allowed to ayail himself of the aaaia- 
tance of hia profesaional adyisen. 

The system of paUio preliminary ioyestigatioii has 
its advantages and its disadvantages ; bat it appears 
to OS that the latter greatly preponderate. The evi- 
dence to be tendered, and that too while incomplete, 
is reported in the newspapers, accompanied in cases 
of general interest with commento criminatory or ez- 
calpatory of the accosod, as to whose gnilt or inno- 
cence the jury must have in many instences formed 
and expressed an opinion before entering the box. 
The fEualities afforded for the concoction of evidence 
for or against the accused form likewise a serioiiB 
objection. 

But while we wonld deprecate the public examina- 
tion of the accused and the prosecutor's witnesses as 
preliminary to the trial, we do think that it is in all 
eases important, and in many essential, that the 
accused should have the benefit of professional assis- 
tance during these preliminary proceedings. How- 
ever honest a public prosecutor may be in the dis- 
chai^e of his duties, however anxious to act fidrly, 
still, consciously or unconsciously, he must necessarily 
act under a strong bias. His occupation is to trace 
out guilt; and constituted as men*s minds are, he is 
too apt to assume its existence, and to act upon that 
assumption. He probably puts his questions fairly 
and clearly enough ; but these questions are all put 
with the view of establishing the guilt of the accused. 
Seldom, indeed, is a question put to demonstrate his 
innocence. 

Of jourse, we do not contemplate that the accused 
should be allowed to advise with his agent as to the 
answers he is to return to the questions put to him 
by the public prosecutor. The agent's duty must be 
confined to seeing that the prosecutor's questions are 
properly put, and the answers correctly recorded, and 
to putting any questions which may appear to him 
to be necessary to elicit the whole truth and de- 
monstrate his client's innocence. The same remarks 
seem applicable to the precognition of the prosecu- 
tor's witnesses, with this addition, that it is just that 
the accused should be allowed to tender for precogni- 
tion such witnesses as he may think fit. 

By these means we conceive that the preliminaiy 
investigation would be rendered more complete, as 
well as more fair than it is at present; and in some 
cases the innocent would be saved from the ordeal of 
a public trial, often only a few degrees less painful to 
a sensitive mind when terminating in an acquittal 
than when resulting in a conviction. 

IL Thb INBIOTMKNT. The foHU of the indictment 
is perhaps somewhat antiquated, but it is clear and 
logical; and we do not see the necessity of any change 
in this respect. 

in. The trial. Under the recent Sheriff Court 
Act, the prisoner who is to be tried before the Sheriff 



and a Jury, is cited to attend at two dieto — the first 
before the Sheriff alone, to plead guilty or not guilty, 
and in the erent of the former plea, to receive sen- 
tence; and the second — ^ten days later — before the 
Sheriff and a Jury, in the event of a plea of not 
guilty being recorded at the first diet In this way 
the attendance of witnesses and jurymen is rendered 
unnecessary in those cases where the accused pleads 
guilty, and not only are they spared much incon- 
venience and annoyance, but the annual saving to 
the Exchequer is very considerabla 

It is deedrable that this system should be extended 
to the Justiciary Courte; but as the Hi^ Court 
site in Edinburgh, and the Judges are resident 
there, and visit the assize towns only on circuit, 
there is a practical difiScnlty in the way. Various 
plans might be suggested for meeting this difiiculty. 
The simplest and most practicable would be to cite 
the accused to appear at a first diet before the 
Sheriff of the county in which the offence was com- 
mitted, and record his plea. If the plea should be 
<< guilty,'* then the Sheriff would recommit him to 
prison to be brought up for sentence at the next cir- 
cuit. If the plea be "not guilty," then the citation 
of jurymen and witnesses would proceed according 
to the present practice. The desired object would 
in this way be attained. 

In England the trial commences with an address 
by the prosecuting counsel to the Jury, stating the 
facto which he proposes to bring before them, and the 
evidence by which these facts are to be established. 
In Scotland, on the other hand, after the indict- 
ment is read, the prosecutor, without any remark, 
proceeds at once to examine his witnesses. In com- 
plicated cases, and particularly in cases of drcnm- 
stantial evidence, the superiority is in this respect 
decidedly on the side of the English practice. In 
such cases a Jury must often, in the absence of pre- 
liminary explanation, listen to a large portion of the 
evidence, particularly that first adduced, with very 
indistinct notions of ite bearing upon the points at 
issu& In fact, an ordinary juryman may sit through 
half the trial before he is quite sure what it is all 
about; while the same man, if informed by the prose- 
cutor, at the outset, of the facte which he undertook 
to prove, and the evidence by which he undertook to 
prove them, could and would watch narrowly bow 
fax the prosecutor's pledge was fulfilled — ^how far the 
evidence came up to the stetement. 

According to the present system it is optional to 
the prosecutor to produce or suppress the dedaratton 
of the accused token before the committing magi- 
strata If it criminates or tends to criminate the 
accused, it is read by the Clerk of Court to the 
Jury, while, if it tends to exculpate him or to ex- 
plain away the criminatory circumstances, the prose- 
cutor has the power, which, if an ill-natured or 
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8cnipiiloii8 man, he will very probably exerdae, of 
withholding altogether from the Jury the statement 
of &ctB made by the prisoner immediately after his 
arrest. Sach a rule seems more adapted to the lati- 
tude of Constantinople than to that of Edinburgh. 

The law of England admits of but two yerdictSy 
guilty and not gviUy, Isk Scotland the choice of 
three is open to the Jury — guilty, not guiUy, and not 
proven. According to the ancient praclace of Scot- 
landy however, as we understand, there were but two, 
jfTown and not proven — and this ancient form seems 
at once to be not only the most logical but practi- 
cally the best 

The basis of all criminal law is the fundamental 
rule of natural equity that every man is to be pre- 
sumed innocent till he has been proved guilty — ^that 
is, till his guilt has been established by complete legal 
prool In despite of this rule, however, the law of 
Scotland permits a Jury to stigmatise a man with the 
suspicion of guilt whose guilt has not been proved. 
The verdict of not proven unquestionably operates, 
and is meant to operate in this way, and often most un- 
justly brands the innocent with the stigma of inefiace- 
able disgrace. Explain them as lawyers will, jury- 
men interpret and apply the verdicts in this way — 
where guilt is established they find the verdict of 
guilty — where absolute innocence is proved they find 
the verdict of nut guilty — and where guilt is not 
proved and innocence, or the impossibility of guilt, is 
not proved they find the verdict of not proven. So- 
ciety receives the verdict as the result of these rules 
of decision. 

The objection to the choice of verdicts allowed 
by the law of England is, that to the mind of an 
ordinary juryman, they seem to call on him to de- 
clare absolutely the guilt or innocence of the accused, 
when he conceives himself not in a position to do 
either. He has no sufficient proof of guilt before him, 
yet he is not in a position to say that he believes the 
accused to be innocent. The Judge, indeed, explains 
to him, generally rather diffusely and with many peri- 
phrases about giving the prisoner the benefit of all 
reasonable doubts and so forth, that guilty and not 
guilty mean merely proven and not proven. But still 
the painfol feding of doubt and indecision remuns. 
How much better to make the verdicts express what 
they mean 1 Jurymen will not, in the general case, 
follow the equitable rule of law to its exact logical 
result. Quilty or not guilty, they take to be the 
expression of their own opinion of the accused's guilt 
or innocence. "Guilty," if the prosecutor has proved 
his case; or "not guilty,*' not simply because the 
charge has not been established, but because the ac- 
cused has proved that he is innocent. And from 
time to time we hear the lament in England that 
there is no middle course — ^no easy way by which a 
consdontious juryman can escape from the most diffi- 



cult duty of saying "not guilty" in a case where, 
lacking evidence sufficient to convict, be shrewdly sus- 
pects that the accused is not altogether innocent of the 
crime laid to his charge. Just as if the principles of 
law and equity were to give place to the idiosyn- 
crasies of a certain number of men whom the chances 
of the ballot have thrown together into the jury-box. 
The accused is not bound to establish his innocence. 
Innocence is presumed; and the presumption yields 
only to positive proof of guilt The verdict then of 
not guilty means nothing more than that such proof 
has not been adduced — ^that upon the evidence the 
accused is not guilty. The verdict " not guilty," as it 
comes from the foreman's lips, sends a twinge to the 
conscience of every juryman who suspects, although 
he cannot convict the accused. 

This is a less evil, we believe, than arises under 
the system which affords an easy escape from sup- 
posed responsibility by the return of a verdict, which 
at once says to the prosecutor — this was a case for 
investigation — you have discharged your duty in 
bringing the accused into Court : and to the accused 
— ^you have made a narrow escape — the rules of the 
law have saved you from its penalties. All such 
results would be avoided by the adoption of the two 
alternatives " proven" and " not proven." These ex- 
press the whole force of the other verdicts, " guilty '' 
and "not guilty ;" and they have this recommenda- 
tion, that they fairly meet and truly answer the only 
question submitted to the Jury — whether the crime 
charged in the indictment has been found proven or 
not proven by the verdict of an Assize. 

This leads us to observe, that there is frequently sub- 
mitted to the Jury, in addition to the question whether 
the accused is guilty of the particular crime libelled, 
the further question whether he has been previously 
convicted of one or more like offences. The funda- 
mental rule already referred to requires that the 
panel should be presumed innocent of the charge 
brought against him ; and it follows plainly that no 
evidence except that which goes to establish his 
guilt of that offence is relevant to determine that 
question. When the Jury have to answer not only 
whether the charge libelled is proved, but also whether 
the accused has been previously tried and convicted, 
it is of course relevant to adduce evidence of the 
panel's ascertained guilt No doubt the Jury are told 
by the counsel for the prisoner, and directed by the 
Court, to deal with the evidence as if no previous con- 
victions had been libelled or proved — to make up 
their minds upon the evidence as to the accused's 
guilt or innocence of the crime for which he is 
being tried, without bias or influence from what they 
may have heard of the prisoner's career. Concealed 
as it may be, this procedure is an encroachment on 
the presumption of the accused's innocence; because 
the minds of those who are to determine the question 
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d gnilty or not guilty, will, and cannot bat be, more 
or less afiected by the erideooe of the paneTs ante- 
cedents. Of cooree, if any one who haa been oon- 
Ticted of a dime ia to loeethe benefit of the preanmp- 
tioa of innocence in all time coming, then there can 
be no objection to this part of oar criminal procedoie; 
bat, in that case, the presumption of law must be 
modified. If evidence of previous coDTictions is ad- 
duced to assist the Jury in arriving at a verdict of 
guilty, in the special case before them, then leading 
such evidence is manifestly unfur. If it ia adduced 
as a reason why, in the eyent of the panel being 
found guilty, the punishment should be sevcn^ then, 
as the punishment is entirely in the handa of the 
Court, that evidence should be laid before the Judge 
alone. 



JOINT-STOCK COMPANIES AND THE 
WESTERN BANE. 



Wb purpose, in a series of short articles, to consider 
some of the more important questions which haye 
arisen, and will probably still arise in the winding up 
of the Joint-stock Company lately canying on busi- 
ness under the title of the Western Bank of Scotland, 
and the present paper is merely introductozy to that 
series. 

Before there can be any final adjustment of the 
various conflicting interests involved in that stupen- 
dous ruin — ^the Western Bank — it will be necessaiy 
to settle authoritatively many questions disputed 
and to be disputed, and arising between parties 
very variously situated. We shall consider a num- 
ber of questions which must be involved in at 
least three classes of cases^ and, as preliminazy, cer^ 
tain general questions common to Joint-stock Com- 
panies. The general questions are — 

Fint. — ^What in law is the relation between a 
director and shareholder; what between a director 
and the public; and what, if anything, does a director 
guarantee by signing and publishing balance^eets 
and recommending dividends? In this and else- 
where we use the word "director** as meaning "man- 
aging director.*' 

Second, — ^What constitutes a contributory 1 

The three classes of cases which we wiU conuder 
are special, and arise from the present position of the 
affiiirs of the Western Bank. They are as follows : — 

L Questions arising between the liquidators and 
shareholders. 

II. Questions between the shareholders and direo- 
tor& 

III. Questions of relief by the shareholders inter w. 
Now, to answer satisfSsctorily, if not all, at least 

some of these questions, regard must be had not only 
)^e general principles of the law of partnership. 



which aie well and oleariy ascertained, and founded 
in a great measure on considerations, whether right 
or wrong; of public poli<7, but alto to the relations 
constituted by the contract of copartneiy of the West- 
em Bank, and theduties andobligations impoaednpon, 
and accepted by, its officer*. We must ascertain the 
position of the bank, from time to time, and above 
all, inyestigate the conduct of these officers, and con- 
ader the legal effisot of their dereliction of duty by 
passive negligence or wilful misrepresentation. 

The foUowing statement oontaina all the fiwts rele- 
vant to oar present inquiry, to which we have access. 

The Western Bank was estoUished on the 23d of 
May, 1832. The contract of copartneiy proyides, 
inter oIul 

That the bosiness of the company shall connst of 
banking in all its branches^ but that they shall en^ 
bark in no other trade or adventure whatsoeyer. 

That the a&irs iof the company shall be rcgakted 
and carried on by a governor, depaty-govemor, aiz 
eztraordinaiy, and mx ordinary directors. 

That the directors shall meet once a-week at least 
throughout the year, and a oertsin number of the 
ordinaiy board, to be fixed by the eommittiw of 
management^ attend at the bank daily, or as often as 
necessary, to superintend the business of the com- 
pany, thrse to be a quorum, and exercise all the 
power and authority vested in them aa a committee 
of management 

The committee of management, or ordinary board 
of directors are authorised and empowered to super- 
intend, direct, manage, and transact the whole busi- 
ness and concenis of the company, and to cany on 
the business of banking in all its branches for behoof 
of the company; they are also anthoriaed to appoint 
the officers of the bank. 

They are empowered to give credit on caaih ac- 
counts to partners of the compsny to the extent of 
one-half of the stock held by such partners, without 
farther security than the right of retention of the 
stock, but they are prohibited from grsnting a cash 
credit or account to any other person without satis- 
foctory security. 

It is forther provided that " the said ordinary board 
of directors shall not be liable for omissions, nor shall 
they, nor the manager, cashier, or other officer, be 
liable for the responsibility of persons dealing with 
the company, nor for the sufficiency of the securities 
or properties in which the fonds of the Company 
may be invested as aforesaid; nor shall the said 
directors be liable for the acts and intromissions of 
the manager, or other officers of the company, ap- 
pointed or to be appointed as aforesaid, or of any 
other persons intrusted with the business of the com- 
pany, nor shall they be liable in aolidum, nor for 
the intromissions of each other, but each of them for 
his own actings and intromissions allenarly : Declaring 
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tfaat^ after the oommeneement of the Company upon 
the aaid 2dd day of May, 1833, the aix ordinaiy 
dixecton shall seTerally be paid for their attendaaoe, 
at the rate of not less than fiye ahiUiDgs sterling for 
each meetings but they shall hare no claim for remn- 
nerKtioD prerions to tiiat period." 

" That there shall be regular and conreci books kept 
for the general business of the company, and in the 
Tariona departments thereof, and all the transactions, 
affiurs and obligations, notes and other docoments of 
the company, shall be dnly and faithiblly inserted 
and recorded in the said books, by the person or per- 
soDB who shall respectiTely haye made or entered into 
or granted the same; which books shall be broo^t 
to a jnst and tnie balance upon the last Wednesday 
of May, in the year 1833, and npon the last Wed- 
nesday of May in each suooeeding year; at which 
periods, statements or a b strscts of the company's 
affiurs shall be made oat and regnlariy examined, 
doqneted and sabscribed by the said ordinary board 
of directors, or their qaorum, preWoos to the fore- 
said general meeting to be heU on the second Wed- 
nesday of Jnne yearly; and at the said meeting 
the sabstanoe or import of the said statements or ab- 
stracts shall bo reported by the manager, for the 
satisfaction of all concerned : Dedaring always, that 
the partners, other than tho said ordinary board of 
directors, shall, on no accoont or pretence, have right 
to examine the books of the company, bat shall be 
bound to rest satisfied with the report above pro- 
vided for." 

The ordinaiy directors are empowered to declare 
dividends o|it of the free profits; and finally, the con- 
tract declares that, if it shall at any time appear, on 
balancing the company's books, that one-fourth of tho 
capital is lost, such loss shall ipm/ado dissolve the 
oom|)any. The bank commenced busLaess under the 
contract from which tho preceding exceri>ts and 
abridgements are made, and existed till November, 
1857. Mr Donald Smith was appointed manager in 
1835, and continued in o£Soo till 1853. He was suc- 
ceeded by Mr John Taylor, who was dismissed three 
weeks before the bank 8usi)endod payment Waiving 
for the present the legal cfFoct, in a question with the 
directors, of the culpable mismanagement of those 
gentlemen, it may be assumed as a fiict — we have the 
proof before us — that the periodical statements made 
by them to the directors were systematic misrepre- 
sentations, and as different from the true facts of the 
case as words and figures could make them. How- 
ever, to do Mr Taylor justice, he created no new 
system. He found one in operation which had satis- 
fied aU parties, and under the advice of his pre- 
decessor he adopted it In his earlier intercourse 
with the directors, he seems to have been hard iircssed 
with disagreeable questions. He regarded these in- 
terrogatories as an evil, and applied to Mr Smith for 



a cure. Mr Smith sent the following prescription, 
to which Mr Taylor seems to have had recourse, and 
which proved a specific : — " It used to be part of my 
" care to have as much lor discussion on the Tuea- 
" days as would occupy our friends sofficientiy to 
" prevent such desultory conversation as you allude 
" ta There is seldom any good resulting from such 
^ discussions, and sometimes unintentional evil arises, 
''and the bank might sufGsr. . . . A. K are 
'' stiU more tickUsh ground than C D. I believe 
« them to be solvent Should, however, discussions 
" injure their credit, the result would be fieital to 
'' them, and very hurtful to ourselves." 

On 10th June, 1853, Mr Smitii writes to Mr Tayhnr 
— ** If yoa were winding up, you must make what yoa 
" csll a ' dean breast of it' — ^that is, you must value 
" everything^ tell everything, and realise everything; 
** but as a going concern, you cannot do this. It ia 
" impossible; and j£ possible, it would be impolitic. 
" I believe it is for the advantsge of all concerned, 
" that our annual statement should be as short as 
'' possible, and no handle given for discussion, even 
** were we doubly stronger than we are; and if our 
'' profits were much Isrger than they are likely to be, 
** the partners, for their own good, should be kept in 
" ignorance of all the good in itore for them. Ton 
*' would otherwise have a pressure for higher divi- 
** dendfl, which would eventually be ii^jurions. The 
** only mistake I ever made in my reports was, I am 
" satisfied, in telling too much." 

Under the direction of Mr Smith, whose policy 
and practice were to keep the ordinary board in the 
dark, that board quietiy sat on in their obscure igno- 
rance up to 1847, issuing their reports and declaring 
dividends. We &r on the year 1847 at present, 
because at that date we will assume that, notwith- 
standing the vicious management, the bank was in a 
favourable position, as exhibited by the books and 
accounts. Nevertheless, many things had occurred 
previously to warn tho directors of the dangerous 
system which was being pursued; and these must be 
borne in mind as we trace the downward course of 
the company for the next ten years. This will be 
best done by comparing the reports by the directors 
with the actual state of the bank, as disclosed in the 
books. 

(^To be continued.') 



TRIAL BY JURY IN CIVIL CASES. 



Lord Eldok is entitled to the credit of having car- 
ried the measure through the House of Lords by 
which Jury trial in dvil cases was introduced into 
Scotiand. That it was likely to be an improvement 
in the administration of justice, would not have been 
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to him a sufficient roMon for the change; for he was 
uo reformer of abuses, and did not make anj attempt 
to improve the complex and cumbrous machinery of 
the courts in which he practised and presided. " One 
great object,** says Lord Campbell, " which he had 
in view was to get rid of the immense number of 
« appeab from the Court of Session to the House of 
" Lords on mere questions of hd, by which his time 
"had been most unprofitably and yejotiously con- 
"sumed." Thus, in 1816, while the Chancellor 
doubted, and arrears in the Court of Chancery and 
House of Lords increased, trial by Juiy in civil cases 
was added to the judicial institutions of Scotland, 
against the wishes, and in spite of the remonstrsnces 
of those who were best able to judge of its expedi- 
ency. Their opposition was of no avail; and their 
worst fears have been reaUsed. It was said then 
that this mode of trial worked most beneficially in 
England, where its long existence had made the pro- 
cedure funiliar, and had reconciled it to the feelings 
of the people, and the same thing is said now. 

Li the trial a few days sgo of the case Smith against 
the Great Northern Railway Company, in whidi the 
pursuer sought to recover damages for serious personal 
injuries, Lord Campbell is reported to have said, 
that " trial by Jury has long flourished in England, 
** to the great benefit of the land, by reason of jury- 
" men deliberately and calmly consulting each other, 
'' and coming to a conduaion on one side or other.'* 
The Jury with which he was then dealing had agreed 
to find for the plainti£^ and to assess the damages at 
one fiurthing. This was against Lord CampbeU*s 
ruling, for he had told the Jury that if they found for 
the plaintiff, they should give adequate but moderate 
damages. It was also against common sense and 
justice; but the Juiy would not be convinced. His 
Lordship relates, in his " Lives of the Chancellors,** 
how Juries sometimes gave damages to tlie amount of 
£100,000 for Kondalum tnagnatum. No doubt this 
is an old stoiy, and that in this more rcfinvd ago feel- 
ings and reputations arc not valued so highly. But 
to do Juries justice, it is proper to say, that in most 
cases they estimate a good name at something higher 
than the small coin which the iutcUigcut Jury in 
Smith's case agreed was suflicicut coni[>cn8atiou to 
the plointifi', whose head hod been cut ojKsn, his 
clothes torn, and his pocket-book cout«iiuing £13 lost. 
Such a cose as this suggests a doubt whether, 
even in England, civil cases ore satisf:ictorily dis- 
posed of by such a trial That they are dinpostd 
^•— that the Judge is saved a great deal of trouble 
and responsibility — and that the result may be at- 
tained ill a short time, are, we suspect, Uie cliicf 
recommendations of the Civil Jury Court In 
Scotland it has been tried for forty years, and it 
will be a(bnitted by those who have hod experience 
that for uncertainty, delay, and expense, 



no finrm of trial exceeds that by Jury. The deky 
might be diminished, and there would be a conse- 
quent saving of expense. There is no good reason 
why a year, or sometimes two years, should be con- 
sumed in ascertaining what the Jury is to try. It 
is possible surely in a month or two to bring the 
parties to the question of foct on which the dispute 
turns. 

But how are we to get rid of the unceitainty and 
the enormous expense which accompany a Jury trislf 
The uncertainty arises from the very nature of the 
trial itself Jurymen, of various stations in life, 
brought together for the first time into a jury-box, are 
expected to hear patiently and attentively, to wei|^ 
and sift evidence, and to balance conflicting aigoments, 
and decide between them. They are totally irrespon- 
sible—their names are called as they are ballotted, 
and being scarcely heard, are soon forgotten. The 
labours of the trial over, they return to their various 
avocations ; and whatever may ultimately come of the 
case — whether the verdict be applied or a new trial 
granted — they never hear, and do not require to care. 
Their reputation for intelligenoe and discemment is not 
at stake. They are flattered by the counsel, and com- 
plimented by the Judge; and there's an end of 
it To the consideration then of what their daties 
are, add this element of irresponsibility, and add, 
too, the want of exigence and of training, which 
must almost of necessity be found in a Jury; and 
how can the result of any sudi trial occasion surprise t 
The Jury is chosen by lot, and the game of hazard 
is not finished till the verdict is recorded. 

But not only docs this uncertainty seem necessarily 
to attend the result of such a trial, but tho trial 
itself is only to be obtained at an enormous expense— 
an expense often out of all proportion to tho interests 
at sUike. Tho fees of counsel and agents are largo, 
and each party must provide for every turn which tiie 
case may take. Witnesses, who may never be re- 
quired, must be in attendance. Documents that 
may be of uo use must be produced and copied and 
printed. And the number of counsel must bo such 
as to provide for every contingency. A Jury trial is 
truly a ino.. t costly luxury. No wonder that the coses 
sictuully tried form * it a small propoition of the num- 
ber whiuh arc at I . uutMit intended for trial Ouo 
would idmost think, 'u oiusc iiftcr cose drops from the 
roll, that the Jury Ooui't was a great iK>accuiakcr — an 
institution by whicli the most litigious were made 
reasonable. It is not solely, however, because of tho 
ex|)eu8c that so many castes are compromised ; for cmc 
of the curiosities of the system lies in the fact that it 
is just as the case comes nearer to a fimd issue that 
tlie anxiety to have it coiupruiuiscd increases. Tho 
forces nru all marshalled before peace is concluded, nay, 
often before any overtures arc iivulc. Thcra is the 
risk still which Ctich of the [xirties inius uf rct|uirln 
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to bear the whole costs; bat as a compensation for 
this, there is the hope of success with the relief 
which that may bring from the burden of any great 
share of expense. There remains, howeyer, the un- 
certainty of what the yerdict may be — ^the conflict 
as to its being applied — bills of exceptions — amotions 
for new trials — and all the ills of the law*s delay. 
To a reasonable mind, some sacrifice is folly com- 
pensated by the avoidance of dangers and annoyances 
such as these. 

English lawyers of course attribute all this to our 
ignorance of the procedure — the failure at the outset 
to separate the facts from the law — and mistakes in 
applying the rules of evidence. Such an explanation 
formed a good argument against the introduction 
of Jury trials in dvil causes; but it then admitted 
of this answer — ^that experience would remove these 
difficultieSi Now, when this country has enjoyed — 
or rather endured — ^the system for forty years^ and 
if this be still the cause of its failure, the only way 
of accounting for it must be that there is something 
in the constitution of the Scottish mind adverse to 
the full and fair development of such a tribunal. 
Before we could admit this, we should desiderate 
some better evidence than we now possess in support 
of such a theory. The case to which we have referred, 
and the expressed desire of Lord Campbell and others 
to have the absurd rule which requires the Jury in 
England to be unanimous, so altered as to allow of 
the verdict being returned by a majority, indicates 
pretty clearly that it is an unjustifiable assumption 
to speak of the failure of the Jury Court in Scotland 
as a singular result 

Strange as it may seem, with this failure before us, 
we hear of proposok to extend the summary jurisdic- 
tion of the Sheriff to causes of the value of £50, and 
to copy the County Court system of England by 
introducing trials by Jury in such cases where ques- 
tions of fact are raised. When we have so many law 
reformers, it is not unreasonable to expect to find 
some strange notions of what law reform is, but cer- 
tainly this one is a delusion and a snare. Juty trials 
OS we have them at present, are abundant enough, and 
unless some means are devised by which they shall 
better serve the purposes of a judicial tribunal, their 
abolition, not their extension, would be the better 
step. 



A Diction ART and Diobst oy toe Law of Scotland, 
WITH Shokt Explanations op tub most okdinary 
English Law Txrms. By the late Willl\m Bbll, 
Esq., Advocate. Revised and Corrected, with nume- 
rous Additions by George Ross, Eeq., Advocate. 
Fart L Edinburgh: Bell & Bradfute. 1858. 

Tdu is the first part of a new ediliun of llr Bdl's Dic- 



tionary. The last edition wss published twenty years 
ago, and, considering the many alterations which the 
legislation of that period has made upon the laws of 
Scotland, the neoeasity of a new edition is apparent. 
Mr Bell's work had long been of esaential service to the 
student and the practitioner; but just as the changes of 
the law multiplied, its osefulneBS decressed. Law terms 
and phrases are explained in alphabetical order, and the 
rules of practice and principles of law are shortly but 
lucidly stated, and references given to institutional works, 
text-books, decided esses, and statutes. The plan is com- 
prehensive, and having been caiefnlly executed, the work 
was both an index to others, and in itself a valuable re- 
pertory of legal information. The whole field of Scotch 
law is embraced in it; and besides this, the more common 
terms and phrases of English law are stated and shortly 
defined. A glance, then, at the nature of the work will 
convince any one that its usefolnefls could only be main- 
tained by carefal revision and correction. Notwithstand- 
ing the ever-increasing number of legal treatises, the 
promise of a new edition by the present editor must have 
given general satisfaction. Alieady favourably known 
by his " Leading Cases,'^ Mr Roes appeared in every 
way well qualified for the task which he had assumed. 
It required care and labour — and with these it could not 
fail to be satisfiictorily performed. Whether, however, 
the editor's other avocations have diverted his attention 
from this work, and led him to do it carelessly, or he has 
divided the duty with some less experienced and less care- 
ful lawyer, the result certainly does not verify the promise. 
There is, as yet, no preface; but we read on the title-page 
of the book that it has been *' revised and corrected," 
and is now published **with numerous additions;" and 
we learn from the cover, " tluit the numerous changes 
** in the law of Scotland since the former edition of tibis 
'* work wss published, have delayed the publication of 
" the present edition much beyond the time originally 
'^oontemplated;** and we are further informed, that 
the revision of the work has so far |xroceeded, that, in 
" compliance with the request of numerous conespon- 
'^ dents," it has been resolved to publish the work in 
parts, of which we have now the first instalment. It 
would be interesting to know how these "numerous 
" correspondents'* are pleased with the return made to 
their request. They must be satisfied that the work 
has suffered by their impatience. Mr Ross recently 
favoured us with an analysis of the Titles to Land Act, 
21 and 22 Vict., c. 76 ; and it is quite evident that had 
more time been given to him for the revision of this his 
lastest contribution to law libraries, he would have said 
something different under the phrase ^^ Annus deliberandi^^ 
which, as he explains, adhering to Mr Bell*s text, ** Isthe 
"year allowed by the law to the heir to deliberate 
" whether he will enter and represent his ancestor;" and 
again, " Within the year he is not bound to answer In 
" any action in wliich he must appear as heir.'* After- 
wards, under " Apparent Heir," he says, *^ An apparent 
" heir is entitled to the Amiiis deliltcrandiy within which 
"time he may consider the consequences of his entry, 
" and resolve to take up or to renounce the succession." 
Mr Roes knows well that all this applies to the law as it 
once stood, but that it has been altered ; and that now 
by the 27th sect, of the statute refiened to, "Actions of 
" constitution, and actions of constitution and a^jndica- 
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" tioQ against an apparent heir, on aooonnt of his anoea- 
** tor*B debt or obligation, for the pnrpoae of attaching 
^* the ancestor^ heritable eatate, and actions of a^judica- 
** tion against sach heir on account of his own debt or 
** obligation for the parpoee of attaching sach estate, 
" maj be insisted in at anj time after the lapse of six 
** months fh)m the date of his becoming apparent heir.** 
There is therefore an end to the Anntu deHbetwndi; and 
there is no notice of this in the present edition, although 
the Act had come into operation before the publication 
commenced. Again, in treating of adjudication amtra 
harediiaUmJacenUm^ Mr Boas loses sight entirely of the 
proririons of the Titles to Land Act, and in doing so he 
forgets his own analysis of the Statute. Contrasting 
these, we find 

Iirnn DxcTioiTABT — Isr thb Akaltsts op thr 
" Iv a oombtn«daofcion of con- Titus to Lavb Act, p. 16 — 
" ititotion and adiiidioBtioB 
" tvntnt AiK nd Jtnl t M jtU!6iU4iw^ 
** if the heir does not ranounoa, 
" tiiepnfaaermastdropthead- 
" judieation, and raise a eepa- 
" rAteadjudioataonsffaiiiethim. 
" The princinle of this is, that 
" where the heir does not re- 
" novnoe, he must be veeted 
"with his aaoestor** estate, 
" and the estate must then be 
" adjudged from him." And 
again, " Where, therefore, the 
" heir does not renoonoe, it is 
" still nece no siy to drop the 
** abjudication eonfni htcredu 
" totem jaeentemj and bring a 
" eepsratesdjudicationsgainet 
"theheir.'' Andhethenre- 
fen to the case of Brown «. 



M 



" Ip the heir rafused to 
" nnunoe, sfter the combined 
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Wood, Sath January, 1851, 
when it was held that ''in a 
*' oomtrined action of oonsti- 
" tntion and s^judication 
" sgsinst an unentered heir, 
"no decree of adjudication 
" could be pronounoed, in re- 
" ipeet that there was no re- 
" nunoiation by the defender 
"to be 



"action wm brought into 
" Court, the oonolusions of ad* 
"judication were departed 
from, and the actaon was 
dealt with simply as an ac- 
" tkm of eonetatutifln. The 
law on thissubjeot wasdeariy 
eetabliahed by the case of 
Brown v. Wood, January 
"28, 1851. This defeat in 
" the law in remedied by the 
" present statute, end inniturs 
" the action of constitution 
" and of adjudication may be 
" oombined in every case, the 
" Act dedaring that H eball 
** be no longer neooMary to 
" raise a sniarate sommons of 
" adjudication, but that both 
"actions may be combined 
" in one summons^ whether 
" the h«r renonnoas tiie suo- 
" eesrion or not." 
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The Analysis was pnbliahed before the Dictionary, and 
it might yery reasonably be doabted, not only whether 
they had the same author, but whether the editor of the 
latter had heard of the Titlea to Land Act, far less seen the 
" Analysia." Some time ago, a well-known French author 
was sued for a som said to be owing by him for the writ- 
ing of a noyel which had appeared in hie name, and the 
profita of which he had received. Such a case in this 
country would be a novelty ; but the recollection of what 
happened in Frsnoe is forced upon us by the appearance 
of two books by the same auUior, the one of which shows 
io much ignorance of the subject which the other ex- 
pounds. Suppose that such a case were to arise from 
the publication in question, and that Mr Ross had had 
no special agreement or undertaking as to the sufficiency 
of the thing supplied, the claimant might say that he 
was "without knowledge," that what he had written 
" was dofectiyc or of bad quality.^ But then the an- 
swer is furnished by himself. Turning to " Actio IteA- 
" hUntoria" in the bictionary, wc find it statetl that this 
** was an action in the Roman law (founded on the im- 
" plied warrandice of the contract of sale), by which, 
«« when the puichaaer discovered a latent fault in the oom- 



*' modity pnrchaaed, soeh aa rendered it unfit for thepnr- 
«' poae for whidi it was intended, he was entitled within 
" six moDtha to return the gooda and daim repetitioa of 
•< the price." .... '' By the law of Scotland, an 
"action of thia kind is admitted, where it ia brought 
" immediately, that is, within a few days alter the sale; 
" for if it be longer delayed, the presumption ia that the 
" morchaser ia aatisfied." And again, " that the Uw of 
" England differs from the Bomaa and Scotch law in 
" this respect, and that by the English law, exprem 
** warrandice from the seller ia neoeanry, in order to 
"entitle the purchaser to any remedy.** By tfaia 
time we suspect he would have discovered that the 
law of Scotland was, by the Mercantile Amendment 
Act of 1856, made in this reniect similar to the law of 
EngUnd, so that if he was " without knowledge that the 
" same (the gooda) were defective or of bad quafity,** he 
would not be held to have warranted the quality or suf- 
ficiency, unleas the sale had been made for a specified or 
partacuUr porpoae. A like ignorance of the pfovinona 
of thia Act ia manifested under the title " As^snatjon.** 
" An assignation of moveabks,** we are told, " reteala 
" poneuione, L e., while the cedent himself retains nosMa- 
" sion cannot prejudice hia oneroos creditors. Neither 
" will an aarignation of moveableB, icJlowed by sjm- 
" bolical deliyeiy and an instrument of doss o s b iop, bat 
" without an actual change of possession, be effecAual to 
" exclude crediton.** Such was the Uw; but the Mer- 
cantile Amendment Act providea, "That where gooh 
" have been sold**— and an absolute aaaignation may be 
the form of conveyance-— "but the same have not been 
"delivered to the purchaser, and have been allowed to 
"remain in the custody of the seller, it shaU not be com- 
" potent for any creditor of such seller, after the date cf 
"such sale, to attach such goods as belonging to the 
"seller by any diligence or prooeas of kw, indloding 
" sequestration.** 

Under the same head, the aarignation of leaaes is 
treated of, and it is stated that the "General point 
" whether a lease can be effeotoally transferred with- 
" out an actual change of posMsrion, still remains nnde- 
" terminod.** No notice whatever k taken of the Regis- 
tration of Losses Act, 20 and 21 Vict, cap. 26, hf whidi 
it is provided, that a lease for thirty-one yean or np- 
warda may be aasigned either abaolntelv or in aeeority, 
and that the recording of the leaae and the aarignation 
will complete the aarignee's right. 

All these are errors and omisBions of serioos impoiisnce 
<^irite sufficient to shake the confidence which the proles- 
Bion might otherwise have had in the work aa a book of re- 
ference. In short, unless the parts to come are more abreast 
of the law sa it now is, this edition of BelPs Dictionary will 
fall to be added to the long catalogue of worka which 
owe Uieir existence to a love of book-making, which may 
prove profitable at the outaet, but in the end ia sore to 
meet with its due reward. On the legal profeasion no 
inconriilerable labour ia entailed by tiM many cfaangea 
to which the law ia, aearion after sesrion, sul^jected, and 
if those who, under the pretence of lightening these 
labours, produce treatiaea which mislead rather than 
guide, that labour is incalculably increaaod. In oonchi- 
aion, we would aay to those " numerous coReqMmdeDtS** 
who have hastened the appearance of thia fint part of 
the Dictionary, that they will now find a more pmitable 
use for their pens in compiling eorriaenda et addenda to 
ap^r in sup^iloment to the work which they have been 
so impatient to receive. 

Our readen wUl observe^ that in the pre$ent Namber 
there is a Digest of Engluk Cases. It is proposed to con- 
ftnwe this Ditfest monthly, and in this troy to bring under 
notice the various cases decided in England ikai mag he of 
service to the profession in Scotland, 
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The " ScotHOi Lam JoumaV wiU he ptMuked m Ae 
firtt week of each months Price One SkilUngj post free. 

The Editors are desirous that the Journal should contain 
(he ReporU of all Cases decided in the various Sheriff 
Courts in Scotland involtnng points usefd or interesting to 
the Profession^ and would iher^e soUeit a Report 
from either of (he Agents m each such ea«e, or from the 
Sheriff, It wUl he necessary to have ike Report signed 
hy one of the Agents or the Sheriffs to ensure its correct^ 
new, except in those cases where the party reporting is 
known personally to the Editors, 

The Editors wiU take no notice of anonymous communi" 
cationsy and will not hold themselves hound to return articles 
or communications not found suUahle, 

Advertisements can he received tUl the evening of the 
fSdofeach month. All communications to he addressed 
to the Editors^ care of the Publishers, 

Any error or delay occurring in the transmission of (his 
Journal to Subscribers^ should he immediately communis 
cated to the Publishers. 



%\t §^taiiu\ fKh lonrnal, 
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REPUTED OWNERSHIP. 



Refuted or apparent ownership, as a separate and 
distinct principle of law, entitUng creditors to attach 
moTeable property in possession of their debtors, is 
not Tory well known in the law of Scotland. Pro- 
fessor Beirs Commentaries is the first work in which 
the subject is distinctlj treated of; and it is there 
stated and confirmed, principally upon the authority 
of English decisions. The reason is obvious. Until 
the passing of the Mercantile Law Amendment Act of 
1856, property in moveables could not be transferred 
without delivery, and this principle, together with 
the presumption flowing from possession, was found 
sufficient to determine the many questions which 
arose between the creditors of the possessor, and 
those who opposed their cUdms. Accordingly, on 
turning to the reported cases, it will be found that 
the m:iny decisions under the title of "Reputed 
Ownership," may be divided into these three classes : 
First, Cases in which the right of creditors to 
attach goods in possession of their debtor, and the 
title of a trustee in bankruptcy, were disputed (1) by 
purchasers who had not obtained delivery, (2) by 
holders of mortgages who had permitted the granter 
to remain in possession, (3) by trustees under deeds for 
behoof of creditors who had not completed their title 
by procuring delivery, and (4) by trustees or others 
who relied upon the provisions of a marriage contract. 



in which the debtor had oonv^od his fdniitare to or 
for behoof of his wife and funily, but had continued 
in the use of it All these cases illustmte the principle 
that a conveyance of moveables — ^whether by contract 
of sale or other waya— was ineflGBctual without delivery. 
Second, Cases in which a question oi personal respon- 
sibility only was raised and settled. As an instance, 
we have Dongall v, ICarshall, (33d July, 1833,) in 
which it was found that the elder of two brothers 
was Uable for the debts of the younger, on the groond 
that he had fraudulently induced the creditors to 
give him credit, as the proprietor of certain houses. 
The elder brother was the proprietor, but he had 
led the creditors to believe that his younger brother 
was the proprietor, and, therefore, on the bankruptcy 
of the latter, when he put forward his daim to the 
property, he was found liable to his brother's credi- 
tors, whom he had imposed upon. This is reported 
as a case of reputed ownership; but it was not 
an action to attach the proper^, and the decision 
clearly depended on another prindplei There was 
no question and no doubt as to the ownership of 
the property. It could not have been made avail- 
able to the creditors by any proceeding against the 
younger brother. And, TMrd, Cases in which the 
doctrine of reputed ownership alone was relied upon. 
These are, (1), cases in which those who had acquired 
their rights from parties in the ostensible possession 
of the property transferred, were found entitled to re- 
tain it As for example, Attwood v, Einnear A Sons, 
(11th July, 1832X in which it was held that a 
conveyance of certain shares in security, by stock- 
brokers who had purchased the shares for the 
pursuer, and been allowed by him to take the 
transfers in their own names was valid : And, 
(2), cases in which creditors relied upon the re- 
puted ownership had by their debtors — and upon 
that only — ^in attempting to attach property, as 
available to them for payment of their debts. In 
Dingwall v. MH3ombie, (6th June, 1822,) and Gor- 
don V, Cheyne, (5th February, 1824,) the property 
was of the same kind as in Attwood's case. The 
bankrupts, although registered as owners, held the 
shares in reality in trust, and it was found that th^ 
were not attachable by their creditors. There was 
thus established a marked distinction between the 
title of a bona fde purchaser or pledgee, and the 
trustee for a general body of creditors. 

The consulted Judges, in the case of Shearer «. 
Christie, (Nov. 18, 1842,) stated that, "reputed owner- 
ship has the effect of causing moveable property, 
that really is transferred habili modo, to be held in a 
question with creditors, as the property of the dis- 
poeer, their debtor, in whose possession it had been 
allowed to remain." This deals only with the case 
of a conveyance by the owner of moveables, as to 
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which there was no neoeesity for reaorting to the 
doctrine at all; for where creditors were concerned, 
if delivery had been given, there was no possession, 
and if not, there was no valid transference. It will 
be found that this is the test by which the greater 
nmnber of sach cases has been determined. On the 
other hand, the law is familiar with many contracts 
nnder which, and many honest occasions npon which, 
the possession is for a time separated from the pro- 
perty, and these will not be interfered with to benefit 
creditors Qoods deposited or pledged, and fnmitare 
life-rented, do not become available to the creditors 
of the possessor. The owner may reUnqmsh the 
possession without forfeiting his goods; and he may 
bestow a limited use of them, and retain the right to 
resume the possession, or give it to another. 

In reviewing^ then, the judgments of the Supreme 
Court, it will be seen that there has hitherto been 
little, if any, occasion to illustrate or enforce the doc- 
trine under consideration, and that, consequently, now 
that the occasion has arisen, we must look for instruc- 
tion to some other source. 

The statute already referred to makes delivery no 
longer necessary to the transference of goods sold. 
So far as regards eveiy contract but that of sale, the 
necessity for delivery remains; but it Ib easy to see 
how, under colour of such a contract, another and 
totally different one may be entered into. A convey- 
ance of moveables in security may be easily accom- 
plished by an absolute assignation with a declaration 
of trust, just as in England they have ''Bills of 
Sale,** by which goods are "bargained, sold, and 
assigned, with a proviso for redemptioit" The facili- 
ties thus afforded for disposing of property and 
retaining the appearance of still having it^ and of 
deceiving creditors and bestowing preferences, must 
necessarily give rise to a good deal of litigation, in 
the course of whiph the law of reputed ownership 
will fall to be examined and applied. 

"The rule," says Professor Bell,* "that every appa- 
" rent ownership of moveables which is either frandu- 
" lent, or at least careless or collusive, as not being 
" necessary in the course of honest contracts, should 
" entitle the creditors of the holder to take the subject 
" as if it actually were his property, is admitted both 
"in England and Scotland, but upon different foot- 
" ings and to a different extent In England it is the 
" mere creature of statute, in Scotland it is a rule of 
"the common law, grounded on principles of equity." 
And again.t "The rule may be stated in this proposi- 
" tion — ^that where one is unnecessarily, or by oollu- 
" sion or gross negligence of the true owner, permitted 

to give himself an appearance to the world, as if he 

were proprietor of goods and wares not belonging 



"to himself; and this by exercising acts of owner- 
" ship, and by holding a possession seemingly uncon- 



« 



« 



* Sbsw> Sdition, voL 1, p. 618. f Page 519. 



"trolled, his creditors will be entitled to proceed 
" against the goods, as if they really belonged to him.** 
There is thus claimed for the law of Scotland a result 
as equitable and as easy of attainment upon the prin- 
ciples of common law as that effected in England by 
the statute law. We have already said that the doc- 
trine of reputed ownership forms a part of our law, 
although in questions with creditors it has not been 
often applied. It has been said that we borrowed 
it^* as most likely we did, from the law of Eng- 
land, but it may be disputed whether, without ex- 
press enactment^ we are entitled at once to adopt 
it, in its whole length and breadth, as a part of our 
own aystem. At all events we may, not unprofitably, 
see what its effects are where it has been so often 
applied. 

It is, as has been said, " the mere creature of sta- 
tute." By the 13th ElizL a 5, it is enacted that the 
buyer's right should be void in a question with 
cr^tors, where the goods had been left in pos- 
session of the seller under drcnmstances indicat- 
ing fraud. By the Slst James L, chap. 19, se& 
11, and 6 Qeo. lY., chap. 16, the assignees of a seller 
who had been allowed by the buyer to remain in pos- 
session of the goods, were entitled to keep possession. 
This has been re-enacted by the 12 k 13 Vict. c. 106, 
sec. 126, by which, " If any bankrupt, at the time he 
" becomes bankrupt, shall, by the consent and pennis- 
" sion of the true owner thereof, have in his possession, 
" order, or disposition, any goods or chattels whereof 
" he was reputed owner, or whereof he had taken upon 
"himself the sale, alteration, or disposition as owner, 
" the Court shall have power to order the same to be 
"sold and disposed of for the benefit of the creditors 
" under the bankruptcy." 

To entitle the Court to deal with goods and 
chattels under this provision, three conditions must 
be fulfiUed :— 

let, The possession by the bankrupt must have 
continued till the time of the bankruptcy. 

2nd, He must have had possession as repnted 
owner with consent of the true owner, or have taken 
upon himself with the owner's consent, the sale^ 
alteration, or disposition thereof 

3rd, The possession must have been such as fairly 
and reasonably to induce the public to believe that 
he was the owner. 

It will be observed, that it is not necessary, in 
order to entitle the Court to deal with the goods for 
the benefit of creditors, that the bankrupt was at any 
time the owner. It is suflident if he had the consent 



* Lord Cunningham's opinion in " Sliearer v. Christie," 18th 
Not., 1842. 
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of the owner to a poesessioa which tended to deceive 
the publicL Thus, farniture lent on hire to a hotel- 
keeper, and oaed in the course of his bosiness, (^MuU 
itU ▼. Often, 2 Car. A P., 382,) and barges len( to 
a coal merchant, who had his name painted on them, 
and used them for ^^^^ or six years, {WaUon y. 
Reack^ 1 BooUy 149,) were held to be attachable 
by the assignees^ for the benefit of creditors. In both 
of these cased, the plea of reputed ownership was unsuc- 
cessfully met by the answer that the public could not 
be deoeired, because it was customary to hire suuh 
gi)ods, and possession was therefore no test of property. 
In MuUd£$ ea§e. Baron Guniey told the Jury, that 
the question was, " Whether the custom is so general 
as to induce a fair doubt and suspicion in the 
minds of persons trusting, that the goods were not 
the goods of the person in whose possession they 
were." 

The material diifereoca between cases in which the 
bankrupt has once been the owner, and cases where 
he has not^ is as to the endence required to establish 
the assignee's right. Justice Bayiey, in delivering 
his opinion in Ltn^ard v. MeaUer, (1 .Aim. and 
Cre88., p. 308,) distinguishing between these two 
cla ss es of cases, said, " The evidence required to esta- 
" blish reputed ownership in each of these cases is 
" difierent In the former case, when it is once proved 
" that the bankrupt has been the owner, and has con- 
'* tinned in the possession till the time of the act of 
'* bankruptcy, the presumption is, that he then con- 
'^ tinned in the possession in the character of owner, 
"and, therefore, proof of these facts is piima facie eyi- 
" deuce that the bankrupt is both reputed and real 
** owner. In the latter case, the mere possession may 
** not of itself be sufficient to show that the bankrupt 
" was the reputed owner of them; and it may then be 
" necessary for the assignees to establish that £ftct by 
"other circumstances." 

It is, however, to be kept in view, that in both 
classes of cases the goods must be in the possession, 
order, or disposition of the bankrupt, as reputed owner, 
with consent of the true owner, and that it must be 
shown, according to the principle laid down in the 
ease of Hamilton v. Bell, 18th November, 1854 (2^ 
aenfi Common Law Reports, 1854-55, voL 3, p, 308), 
that the bankrupt not only had possession of the 
goods, but their order and dispoeitioji, with consent of 
the true owner, unless the possession was, with the 
owner's consent, such as to deceive the public. Chief 
}iaron Pollock said — **The bankrupt here had the 
" poesession of the clocks, but he had not their order 
" and disposition, and no one had a right to presume 
" them to be his from the fact of their being in his 
"shop." Baron Aldcrson states the reason thus — 
" If I send my property into a shop where nothing is 
" usually sold except what belongs to ilie proprietor 



" of the shop, I put my property in the reputed owner- 
" ship of the shopkeeper, and the statute applies; but 
" if, as in the present case, I put my goods into a 
" shop where it is notorious that goods are put for 
" repair, and for other purposes than fur sale, the con- 
" elusion that these goods are the property of the sho[>- 
** keeper is one which no reasonable person would 
" draw." Possession, therefore, will not infer reputed 
ownership, unless it necessarily gives rise to a presump- 
tion of ownership. In the case of Lingard, before re- 
ferred to, the possession wan held to establish reputed 
ownership. At the date of the bankruptcy the bankrupt 
possessed and used certain machinery. Some years 
before the bankruptcy the machinery had been seized 
under an execution at the defendant's instance. The 
sheriff and the bankrupt then assigned the same to the 
defendant, who thereafter put his initiab upon each 
article, and let the whole to the bankrupt at a monthly 
rent which was paid from that time: In these 
circumstances it was held that there was no evidence 
of the notoriety of the change of property, and that 
consequently there was no evidence to go to the Jury 
that the bankrupt had ever ceased to be the reputed 
owner. An averment that, by the custom of the 
place, machinery was frequently let on hire, was 
found not to have been proved. In deciding Hamil- 
ton V. Bdl, the Judges concurred in stating that the 
custom to let out machinery had become so notorious 
that Lingard's case would now be differently decided 
although it was rightly decided at the tim& But 
they seem to have overlooked the distinction betweei 
the cases in which the bankrupt has been at one time 
owner of the goods, and the cases in which he never 
was the real owner. It has been settled by a scries 
of decisions that a trader cannot mortgage or pledge 
his goods so as to secure them to the mortgagee or 
pledgee in case of bankruptcy, if he retains the 
possession of them no til that happens.* And it has 
been ruled in the Court of Bankruptcy {ex parte 
Aeldey, June 5, 1855,) that the regiiitratiou of a Bill 
of Sale, under the Act 17 and 18 Vict, c«ip. 36, does 
not so complete the mortgagee's title as to defeat the 
right of the assignees. Commissioner Holroyd held 
that such a registration, although necessary to the 
validity of the Bill of Sale, did not make a title good 
which would have been bad before, and that the 
public were not bound to consult the rfgister before 
relying upon the fact of possession. 

In as far as the law of England brings into the 
common fund to be distributed among creditors, goods 
in possession of the bankrupt which have at no time 
been his property, there appears to be no principle 
in our law leading to a like result Professor Bell 



* Archbold's Iaw of Bankruptcy, by Flflther, p. 271, and 
oaB6B there cited. 
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states, that in Scotland the role of the common law 
founded on the principles of equity is the same as 
the rule in England which is founded on statute. But 
there is no decision to give countenance to the state- 
ment that the laws are so completely similar. The 
cases of Dingwall and Qordon, when contrasted with 
cases decided in England in like circumstances, show 
that there is in this respect a direct yariance be- 
tween the laws of the two countries. In several cases 
in England it was decided that shares in a joint- 
stock company held by the bankrupt in trust, but 
standing in his name, passed to the assignees upon 
his bankruptcy.* Besides this, our law has been long 
familiar with many contmcts under which possession 
and property are fairly and honestly separated, and it 
has been repeatedly ruled that moYeable property, 
which is not goneraUy held on a written title, is sub- 
ject to many latent equitiea.t It has never heeaa. held 
necessary to establish a custom to hire furniture, in 
order to entitle the owner to recover it in a question 
with the creditors of the possessor. 

It is different, however, we apprehend, where the 
bankrupt has at one time been the owner of the 
goods. By 19 and 20 Vict, c. CO, s. 1, the contract 
of sale, although not followed by delivery, prevents the 
creditors of the seller attaching the goods, "as be- 
longing to him by any diligence or process of Jaw, 
including sequestration." There is thus taken away 
the principle upon which the rights of creditors were 
protected against latent contracts; but then it has 
always been admitted, that the doctrine of reputed 
ownership concurred with the principle, that delivery 
was necessary to effect a transference of moveables. 
And in England, where the contract of sale has all 
along had the effect now given to it in Scotliind by 
statute, the doctrine of reputed ownership has been 
held to control it in favour of creditors: A pur- 
chaser who needlessly allows goods to remain with 
the seller, without separation and without reasonable 
cause, is not entitled to recover them when the seller 
becomes bankrupt; far less is a mortgagee entitled to 
delivery of goods which he has left in the order and 
disposition of the bankrupt There seems no reason 
why similar rules should not be adopted in the law 
of Scotland. 

The sole object of the Act was to assimilate the law 
of this country to that of England ; and there is no- 
thing opposed to any decision in our books, or to 
any principle of our law, in maintaining that a con- 
tract under which goods are conveyed, absolutely 
by way of sale, should have no effect in the event 
of the supervening bankruptcy of the owner prior 
to delivery, in a question with his creditors, in 

* Archbold, tU tupra, p. 260, and caies thora cited. 
■t* See Lord Cnnninghftm*t opinion in Sktarer y. Chrittie, 
18th Nov., 18:2. 



cases in which the goods are left in the order aud 
disposition of the bankrupt as owner, or an unneces- 
sary and careless possession is permitted to be maiu- 
tained by him, so that the public are led to believe 
that he is the owner. The ordinary exigencies of 
business require that a seller should sometimes be 
left in possession of goods sold, and iu such cases the 
buyer is clearly entitled to the benefit of the statute; 
but where the transaction has been gone into with 
the avowed or apparent object of leaving the goods 
under the control and at the disposal of the seller, 
if the principle of reputed ownership is a part of our 
law at all, the purchaser, if he may be so called, is not 
entitled to the benefit of the Act It is not uncommon, 
we believe, since the passing of this Act, to assign 
machinery, implements, and utenails used in manu- 
factories and other works, in security of loana. The 
transaction generally assumes the form of a sale 
evidenced by an assignation. The assignation is 
qualified by a back-bond; and then the assignee 
enters into a lease with the assignor oi the efiects 
pretended to be sold. The possession continues as 
before. It is very generally thought that in this 
way an effectual security is obtained ; but if the cases 
which have been decided in England — ^where the law 
of sale has been all along what it now is in Scotland 
as regards the delivery of the goods sold — are ulti- 
mately held to be correct applications of the doctrine 
of reputed ownership which is common to the law of 
both countries, it will be found that such securities 
cannot compete with creditors when the estates of the 
grantor come to be administered under the bank- 
ruptcy statutes. 



JOINT-STOCK COMPANIES AND THE 
WESTERN BANK. 

(Ccntinued from page 29.) 

Ok 8th November, 1847, Messrs Jones, lioyd <& Ca 
of London, addressed to the Chairman of the Board 
of Directors, a letter of remonstrance and warning as 
to the system previously pursued in the management 
of the Bank. After referring to some mattere of 
detail, these gentiemen use in that document the fol- 
lowing remarkable language: — ''We avail ourselvee 
''of this opportunity to express our anxious wish tliat 
" your Board should direct its attention to our private 
" notes, addressed to Mr Smith from the beginning 
"of 1846 till tiie preeent time. From these yon 
" will learn with what earnestness and incessant repe- 
" tition we pressed upon the Managers of your concern 
"the perilous cliaracter of the course it was pursuing, 
"and the absolute necessity of a different manage- 
" ment of its cash tran^Actions. . . . We reqaeet 
"your reference to our private correspondence, for 
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" Uie parpose of satiafyiDg yoor Board that we have 
^ discharged onr duty both by early warning, and by 
''oontinaoos remonstrance. The present state of 
"your concern is most critical and serious; and it will 
"require on your part the most prompt, energetic, and 
" decided measures to render the limited assistance now 
** obtained effectual for its intended purpose. . . . 
" We confess that it would have been more satisfac- 
" tory to us if the bills which we hold in account had 
** been of a more solid and unquestionable character. 
'* We return to you, almost daUy, unpaid bills to a 
" considerable amount, and we fear that there are a 
"great number still remaining in accoimt^ which will 
" not be regularly paid at maturity." The gentlemen 
who at this date composed the Board of Directors 
were many of them repeatedly again elected members, 
but the bills got more numerous, and of a still more 
questionable character, and the system of re^iicoufU' 
ing, against which they were also warned, was even- 
tually alarmingly extended. Indeed, not until towards 
the dose of the Bank*s career, do we find in the re* 
cords of the Board*s proceedings the slightest trace of 
an inquiry iuto the discount business of the Bank. 
The following table is instructive in the matter of the 
dtscountingi 

The sums represent, in round numbers, the total 
discounts in each year, and annexed is the per centage 
of re-dlBcounts for the same year. 

P«rC«nt 

1847, neariy £16,000,000 4 oearly. 

1850, ** 12,000,000 2-5 " 

1853, " 15,000,000 11 " 

1854, " 18,000,000 20 

1855, « 20,000,000 25 

1856, " 20,000,000 25 

1857, " 20,000,000 25 
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Such was the ultimate result of the admonition 
and prudent advice of the first bankers in the king- 
dom. It wiU not easily be credited that several of 
the gentlemen to whom Jones, Lloyd & Oo.*s letter 
was submitted for their guidance had actually seats 
at the Board of Directors during the latter years 
which exhibit so marked an extensiou of the impru- 
dent and dangerous system of re-discounting. 

We now contrast some of the reports by the 
Directors with the actual state of the B«ink as dis- 
coverable from the books. It may be well here to 
notice that although the Directors never did, in point 
of fiict, investigate the afiairs of the Bank with anytliing 
approaching to care till the year 1 S'yGj yet the share- 
holders and public were led to believe that the an- 
nual reports were the true result of a careful scrutiny 
of the whole transactions of the concern. 

The docquet ap|)cndcd to the annual reports was | 
generally in these or similar words : — " We, the Sub- I 
** scribers, the Ordinary Directors of the Western 
*' Bank of Scotland, have examined the abstract of . 



" the Bank's affidrs, and are satisfied with the same, 
" and we do hereby declare the balance-sheet to be a 
''true, and faithful, and correct analysis and state- 
'' ment thereof as made out by the principal accoun« 
" tant of the Bank.** Such was the docquet appended 
to the Report of June, 1848, declaring a dividend of 
eight per cent, and in which we find the following 
remarkable statement. After narrating the severe 
pressure and losses of the year, the Directors " are 
" prepared to show, that the Bank is not only in a 
" position to meet the losses which have been sns- 
" tained without any serious effort, but at the same 
" time to pay a dividend equal to that declared at 
** their last meeting.'* In point of fact, the dividend 
of 1848 was paid out of capital, if not the whole, at 
least a portion of it This is apparent from the 
Bank books themselves, and was discoverable at t!ie 
time. 

In June, 1853, the Directors htid the " satisfMstion 
** of assuring the proprietors that the establishment 
*' never was in a more sound and prosperous condi- 
" tion.** In their report of this year, the first issued 
after Mr Taylor*s appointment as Manager, they in- 
form the proprietors that '*this was felt by the 
" Directors to be a proper occasion to recite tiu whole 
" afain of the Bank^ and to simplify and adjuat some 
" of its aceounU" In the balance-sheet there is brought 
out an apparent profit of £126,817. Tlioro were 
written off as bad, duiing this year, debts to the 
amount of XI 8,548. This sum was written off in 
respect of bad debts included in ''sundry debtors* 
accounts." Now, among the Bank papers there exists 
a document, called " Note of balances at debit of sun- 
" dry debtors' account, and amount supposed recover- 
"able.** The amount due, as appears therein, is 
£400,000, or thereby. The amount noted as re- 
coverable is £1 2j,000. The amount irrecoverable, as 
Mr Taylor and certain others knew, was therefore, at 
the date of the report, j£27j,000, a sum which exceeds 
the sum written off by more than double the whole 
year's apparent profit But this is not alL It appears 
from the Bank bookziand di)cumont!«,that there existed 
irrecoverable balances in other bi*auches of the busi- 
ness, viz. : — Protcstctl Bills, Cash Credits, Agencies, 
DejxMit Accounts — aniouutuig, with the above sum, 
to about £500,000. The true stite of the Bank, then, 
ill June, 18>i3, as was known to the Manager, and dis- 
coverable by the Directors, is this : — 

ExoosJi of assets over liabilities, as brought 

out by the Directors in their Ke|H>rt,...£ 1,7 65,000 
Irrecoverable debts, 5U0,000 



Tiiie )»urp]us of assets over ILabilitics, .... £l,2Cd,000 

Tliis surplus is le.<» than the proprietors* capital, as 
at date, by the sum of £235,000, or thereby. The 
dividend paid, amounted in whole to £103,000, so 
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that in June, 1853, nearly one-fourth part of the 
capital was lost, and so might it have been ascer- 
tained, and that, too, without including among the 
irrecoverable debts the enormous sums advanced to 
the four larger firms whose failure preceded the stop- 
page of the Bank. The Directors appended to the 
Report and Balance-sheet the usual dooquet certify- 
ing its accuracy. 

In the Reports for 1854, 1855, 1856, we find a 
change introduced for the first time. In all previous 
Reports, the profits were declared either simply as 
** nett profit,** or as " nett profit imder aU necessary 
*' deductions.'* In the Reports of these three years, 
they are styled ''nett profits, after payment of 
"all expenses, and providing for bad and doubtful 
" debts,** The greater portion of the sum of 1500,000, 
known as bad in 1853, and an equal sum known 
tien as at least doubtful, were not written off till 
1857. These Reports and the relative balance-sheets 
were issued with the usual docqnet We analyse 
the Report and balance of 1856. The others are 
similarly, though, perhaps, to a less degree, erroneous. 
The nett profits of 1856, after providing for bad and 
doubtful debts, is declared to amount to £166,000; 
£31,000 are carried to rest, and the remtdnder divided 
among the proprietors at the rate of 9 per cent, 
on their stock. The Directors justify the large divi- 
dend on the ground that they feel bound to recog- 
nise the right of existing proprietors, especially those 
possessing merely life interests, or solely dependent 
on present income, to participate in profits as they 
are made and declared from year to year. It does 
not seem to have occurred to the Board of Direc- 
tors that they were at least equally bound to recog- 
nise the correlative of that right of existing proprietors, 
namely, the obligation to bear a proportionate share 
of the losses as they were made and as they should 
have been declared from year to year. It appears 
from the balance-sheet, that the surplus of assets 
over liabilities, in June, 1856, was £1,900,000. Now, 
in addition to the sum of £500,000, known as irre- 
coverable and entered as assets from 1853 downwards, 
there had emerged hopeless debts at Paisley, and 
known as such before June, 1856, amounting to nearly 
£200,000. At least an equal sum, which a sanguine man 
might have called doubtful in 185 3, had become utterly 
bad in 1856. In short, there was within reach of the 
Directors, had they sought it, in 1856, when they de- 
clared a 9 per cent dividend, evidence which none but 
the wilfully blind would reject, that from ascertained 
or undeniable losses the Bank had lost at least one- 
third of its capital. 

On the 24th of June, 1857, was issued the twenty- 
fifth and last annual Report of the Directors of the 
Bank. " While, therefore," they report, " the discount 
^ and loan dfpartments of the Bank have been very re- 



** munerative, a reUtively high rate on deposits has 
''necessarily been allowed, and the profit and loss 
" account thereby materially affected.** A dividend of 
9 per cent was, however, declared. Now,in this Repwt 
and a relative minute, there are two things whichseem to 
indicate a want of belief by the Directors in their own 
Report It is no longer "nett profits, after deducting ex- 
" penses and providing for bad and doubtful debts.** 
The old style is reverted to, and we have simidy, 
" Nett Profits.'* The balance-sheet has no longer the 
absolute sanction of the solemn docquet, "We do 
" hereby declare this balance-sheet to be a true and 
" fidthful, and correct statement and analysis," etc 
But we find a minute of the Directors, of date the 
23d June, to the effect, that " the Directors having 
"compared the balance-sheet of the Bank's aflSura 
" for the past year ending 27th May, 1857, with the 
"entries in the Bank ledgers, found the same to 
" agree, and acoordingly signed the docquet appended 
" to the balance-sheet, in terms of the contract of 
" co-partnership of the Bank." Such is the cautious 
minute. But it does not find its way to the public to 
temper the effect of the declaration of the dividend. 
That the true state of the affidrs of the Bank 
was at this time easily ascertainable by the Directors 
is beyond dispute. That the Bank was hopdessly in- 
solvent it is hardly necessary to state, and that some, 
if not all, who issued that flagrantiy fiilse Report^ sus- 
pected how matters stood, the following &ctB place, 
we think, beyond doubt 

Early in January, 1856, the state of the Discounts 
and unsecured over-drafts began to occupy the^serioos 
attention of the Directors, and during that month the 
Discount Ledger and Accounts appear to have under- 
gone investigation at various meetings. Explanations 
were received from the Manager, and instructions 
given to him on several occasions to effect a reduc- 
tion and permanent curtailment of the accounta of 
various parties transacting with the Bank. On 
the 4th Febi-uary they again called the Manager's 
attention to these matters, and to the state of 
over-drafts on credits and unaccepted bilK and 
open acciiunts without security. Throughout Feb- 
ruary and subsequent months, even up to the date 
of their la»t Report, they had under their serious 
consideration all the sources of the bad and doubtful 
debts to which we have already alluded. The Credit 
Ledger was examined. Returns were ordered from 
the Branches, and the " Sundry Debtors* Account *' 
carefully gone into. The Directors were thus, before 
declaring the last dividend, thoroughly awakened to 
the necessity of strict and enexgetic surveillance. 
They had ascertained, too, with certainty, the exia- 
tenoe of hopelessly bad debts to a largo amount^ and 
knew the quarters to which to look for more. One 
of their number thus writes to Mr Taylor in Janunry, 
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aUading to the stop^Mige of a finn indebted to the Bank : 
''What makes me most uneasy is not the failare 
"itself, but the e£Eect of it upon the credit of other 
"firms, and one particularly of large dimensions, 
" which had your and the Directors' anxious atten- 
" tion for a long time past You must of course see 
"that I allude to J. M. ds Co." 

The meeting to which the Report was submitted, 
was held on 24th June. On the 23d another Direc- 
tor thus addresses Mr Taylor : — " I hope the meet- 
"ing to-morrow may go on quietly and well, and 
" that there may bo no disagreeable que&tions put as 
"to the amount of our losses with the Ayrshire 
" Banking Company, and at Paisley." Unfortunately 
for many, all was tranquil These losses, amounting 
to a quarter of a million, had been previously ascer- 
tained, and were included as available assets in the 
balance-sheet of that year. These things explain the 
cautious minute. They scarcely justified the 9 per 
cent, dividend. Wo have only to add, as a fiut, that 
several of the Directors were informed of the exis- 
tence in the Bank books, under the class " Assets," 
of many irrecoverable debts, and of the system of 
carrying these from balance-sheet to bakmcc-shcet as 
available property. 

The scope of our papers do not require us to con- 
sider the history of the Bank subsequent to June, 
l»d7. 

We now address ourselves to the first general ques- 
tion proposed, viz.. What in law is the relation 
between a Director and Shareholder, what between a 
Director and the public, and what, if anything, does 
a Director guarantee by signing and publishing re- 
ports and declaring dividends? 



SHERIFF-SUBSTITUTES. 



Ix a recent Number we endeavoured to remove a 
somewhat erroneous impression entertained by the 
Sheriff-Substitutes, rckitive to the conditions under 
which they were entitled to retire from office ; and 
we suggested what, whether right or wrong, was a 
more dispassionate and impartial view of the question 
than could be expected from parties whose interests 
were immediately concerned, and whose amour propre 
Lid confessedly been hurt by the awkward expressions 
iu one of the Acts regulating the matter. We have 
rc-cousidcrcd the question, luid are satisfied that 
our view of the spirit and intention of the various 
statutory provisions is correct, nnd that the object 
of the Legislature was not to binder or prevent, 
but to encourage and facilitate the honourable and 
comfortable retirement into private life of public 
servants who had meritoriously discharged their duty. 
We are glad to learn that thcne views have been 



adopted by several of the Sheriff-Substitutes, who, on- 
account of long service, feel that they are entitled to 
pass the rest of their days in the dignified leisure of 
private life; and, in consequence, we anticipate that 
within a few months there will be several vacancies 
in the Sheriff Courts. 

With this prospect in view, it becomes our duty, as 
an organ of the Sheriff Courts, to protest against the 
monopoly of those appointments which the Parliament 
House has hitherto enjoyed. With the greatest 
respect for the Edinburgh Bar, we think it not un- 
reasonable to hold that the local Ban could supply 
men fully as adequate to discharge the duties of 
Sheriff-Substitutes; and we submit that their right to 
these appointments is more in accordance with the 
ordinary principles on which promotion in general is 
conferred. 

We admit, of course, thtat the public advantage is 
the paramount consideration; but we think it not 
difficult of proof that in this point of view the claims 
of provincial Lawyers are superior to those of Ad- 
vocates, for it is notorious that it is only junior 
Counsel, barely above three years* standing, or Advo- 
cates who have fiuled to get business in the Parliament 
House, who will accept of Sheriff-Substituteships. 

To those who know what a veiy comfortable thing 
the office of Sheriff-Substitute is, this may appear an 
extraordinaiy assertion. To most men a minimum 
income of £500 a-year, paid quarterly, with no exces- 
sive degree of labour, a veiy dignified position iu 
society, and a substantial retiring pension, will appear 
to be one of the most enticing prospects in life. But 
the Edinburgh Bar are not of this opinion, and it is 
not difficult to discover the reason ; for, besides the 
ordinary reward of professional employment, which 
no Advocate of ambition, and who has not discovered 
that his abilities are under mediocrity, will willingly 
abandon, there are a great number of most substantial 
prizes, which the fortunate wearers of wigs may rea- 
sonably aspire to, and which are all more desirable 
than Sheriff-Substituteships. 

Not to mention the Bench, and the appointments 
under the Crown, which veiy few young Advocates 
think beyond their rcadi, tliere are the Sheriff Prin- 
eipalships for all the counties in Scotland— offices 
which combine the delightful conditions of a trifling 
amount of work and a considenible salary, and which, 
so far from obstructing success in general business, 
in reality facilitate it. Then there are the Clerkships 
of Session, desirable api)ointmcnts of JCIOOO a-year 
each, entailing one hour's work per day for six montlis 
in the year; tliere are all the different Boards, Com- 
missions, etc, to be supplied with secretariea Besides, 
colonial Judgeships are open to Advocates, although 
they do not know a word of the language of the coun- 
try, and have to learn its laws after they are appointed 
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to administer them. No wonder, with saeh a 
maas of patronage, that it is not the deyereet, 
not eren the tolerably clever — not the moat sncceaa- 
iii], not eren the tolerably aaooessful members, of the 
Bar who will accept the office of Sheriff-Sabstitnte. 
Of course there are exceptional cases, where Sheriff- 
Sabstituteshipa are selected as affording literary leisare 
and the opportunity of cultivating tastes and pursuits 
which could not be followed amidst the eager con- 
tention of the Bar, or where, through want of means, 
an AdTocaie grasps at a Substitateship as a compe- 
tency and a certainty; but these motives are not 
such as should be appealed to if the object were to 
secure able lawyers as Judges. 

On the .other hand, there are but few of the official 
good things of this life open to the provincial prac- 
titioners, and there are certainly none so attractive 
as the office of Sheriff-Substitute. Hitherto very few 
have been fortunate enough to attain to that dignity. 
The resources, or, perhaps more correctly, the necea- 
sities of the Parliament House, have been too great 
The Edinburgh Bar, notwithstanding its more valu- 
able prises, has always a host of candidates for every 
vacant office; and practically the local Bars have 
been excluded from the only judicial office for which 
their members are eligible. We maintain that the 
office and the profession have alike suffered from this. 
The office — ^because experience and ability have not 
been required from those who aspired to it ; and the 
profession — because what would otherwise have 
formed a strong incentive to progress on the part of 
the provincial practitioner has been taken away. It 
is beyond dispute tliat the office itself is generally 
filled by young advocates, who, with influence and 
education, have failed to acqiiire a decent practice; 
and although it is not to bo duuied tLat in the course 
of time such men may come to discharge the daties 
of the office satisfactorily, the first years of their 
Judgesiiip are often too dbtinctly marked by igno- 
rance of practical details and of mercantile usages, 
and a want of basiness habits, which seriously de- 
tract from the usefulness of the local tribunal. The 
other result to which we have referred is more of a 
negative character. But it is unquestionably true 
that under another system the provincial practitioner 
would have a stronger motive than any nov. held out 
to him, to labour diligently and perseveriu^ly in his 
profession, and to maintain its integrity. 



MANDATE OR AGENCY. 



The Law of Mandate or Agency has long formed an 
important branch of the municipal law of commercial 
states. It is most intimately connected with all the 
leading departments of commercial and maritime 



jurisprudence, and deserves the most careful con- 
sideration. 

While considering the law of mandate or agency as 
more particularly developed in the law of Scothmd, 
it is necessary to keep in view the diversities in the 
law of other nations, arising from the peculiar cus- 
toms and relations of independent states, and the 
genius of each particular nation. 

In the Roman law, the contract of mandate was 
gratuitous, being grounded entirely on personal con- 
siderations of friendship, and it has been treated in 
that light by our early institutional writers. But 
this contract has, in modem practice, been almost 
entirely superseded by the contract of agency or 
£Ktory, which is undertaken in consideration of hire 
or reward for services rendered, and is of a more 
onerous and useful character than the other. The 
modem contract, indeed, is more properly referable 
to locatio aperarum than to mandate, or perhapa it 
may be viewed as combining the essential qualities 
of both. 

The scanty references to the contract of agency are 
collected by our early institutional writers under the 
general head of '* Mandate," while in our modem 
Scottish practice, and in the works of English and 
American Jurists, it is discussed under the title of 
** Principal and Agent" The reciprocal dutiea and 
obligations which this contract imposes on the par- 
ties to it — ^the rights and powers which it confers — 
and the im{k>rtant relations which it creates with 
third parties, ought to be accurately as well as gene- 
rally understood. 

I.— CONSTITUTION OP AGENCY. 

According to the Roman law, mandate was that 
contract by which one party employed another to 
tninsact his affairs, or any branch of them, without 
hire or remuneration. It was reckoned among the 
consensual contracts, and pcrfuctcd by the acceptance 
of the mandiitory. This gratuitous contract is now 
rarely met with in practice, and we pass on to the 
constitution of that which has been substituted in its 
room, the more onerous and important modem con- 
tract of mandate or agency. 

In mercantile agency there is a great variety of 
ways in which one {xirty may inve5:t nnothcr with 
authority to act fur him, whether that be of a general 
or limited description. Bo;sido8 the occaaioual authi>- 
rity by pn»curation t<» draw or accept bilU c»f exchange, 
the charge given to a clerk or manager to conduct the 
general business of a shup, which is called institorial 
power; the extensive trust given to shipmasters, 
called e^rrcltorial power; and the jniwcrs of factors, 
agent?, and brokers, are all comprehended under tbi^ 
contract. 

It has been stated as a general maxim of law, sub- 
ject only to a few exceptions, that whatever a man. 
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tui Juris, may do of himself, he may do by another; 
and as a correlative of the maxim, that what is doue 
by another is to be deemed as done by the party 
himselt Qui facU per aiivm, per teipsum faoere 
videlur. The party, then, in that poidtion, who con- 
fides to another the management d[ some business to 
be transacted in his name, or for his behoof, is com- 
monly called the principal^ conttituent, or employer; 
and the party so employed is described as agent, 
factor, attorney, or delegate of the principal And the 
relation thas created is termed agency. 

Agency is fonnded upon a contract, either ex- 
press or implied. The authority of the agent may be 
created by writing or verbal commission; and, for the 
ordinary purposes of commerce, it is now well esta- 
blished that the latter mode is sufficient In the 
management of the affiurs of foreigners, especially 
where there is occasion to discharge debts and receive 
money, or to carry on judicial proceedings, a formal 
deed, called a power of attorney, is the proper evi- 
dence of authority. This deed usually confers upon 
the factor ample powers of a discretionary character, 
whereby he is enabled to exercise his own judgment 
freely and without restraint It empowers him, in 
short, to represent the principal fully, and to act as 
the latter might have done, if personally present. 
In all important agencies, a power of attorney should 
constantly be granted; but fieictors and other agents 
are generally appointed in mercantile afiairs by letter 
merely, by means of which parties are frequently 
invested with the most extensive powers. 

Agency may also be inferred from the relation of 
parties, the nature of the employment, and other cir- 
cumstances, without proof of any express appoint- 
ment To constitute the contract, it is quite suffi- 
cient that there be satisfactory evidence of the fact 
that the principal employed the agent, and that the 
agent undertook the commission. If the powers 
conferred are special, they form the limits of the 
agent's authority. But if, on the other hand, these 
are general, they will receive a liberal conRtruction 
according to the pressure of circumstances, the neces- 
sitiefl of the occasion, and the ordinary usages of 
tradei 

Where the principal, in the full knowledge of all the 
heiB, adopts or acquiesces in the acts done under an 
assumed agency, any after attempt on his part to repu- 
diate or impeach them, under pretence that they were 
dune without authority, or even contrary to instruc- 
tions, will not be attended with success. When the 
principal has been made aware of the transactions 
that have token place, he must notify his dissent 
within a reasonable time; and if he fail to do so, his 
assent and concurrence will fairly be presumed, and 
the transactions thus be ratified and conOrmed. Sein- 
per qui non prohibit pro ee intervenire mandare ere- 



diJtur, An interesting and instructive case is stated 
by Emerigon in his Traiti de$ Aaurancea, Tome 1, 
p. 144. 

The implied authority, arising from employment, 
continues after the agency has ceased, unless the par- 
ties giving credit to either may be presumed to have 
received notice of the change, or, from length of time, 
or other circumstances, ought not to have inferred 
its oontinuanca Mr Chitty baa suggested, in his 
able Treatise on Bilb, that in the case of a mercantile 
agent, it will be prudent to give notice in the GoMette, 
and by circulars, of the determination of his employ- 
ment 

In the course of mercantile dealings, goods are 
frequently entrusted to the care of general agents, or 
sent to public warehouses, and their disposal com- 
mitted to brokers. In such cases an agency is con- 
stituted without writing of any kind. It is a veiy 
common arrangement in trade thus to consign goods 
to a likely market, getting perhaps an advance of 
money on them, or being allowed to draw biUs on 
the fSuth of the consignment In these circumstances, 
a mandate is implied empowering the consignee to 
sell the goods at such price and time as he shall 
judge to be most beneficial or expedient, {O^Beilly, 
9(4 June, 1821, 1 Sh., 60), and if the consignee has 
made advances on the goods, or accepted bills, his 
mandate to sell is held to subsist, and to be assignable 
till he is either reimbursed or relieved. {Broughion^ 
17th Tkcember, 1814, F. C. ; QiUies, 10(4 June, 1838^ 
4 Sh., 939.) 

Mercantile agents, as before remarked, have fre- 
quently authority conferred on them by the force of 
mere implication; and this for the moat part is 
grounded on the sanction given by the employer to 
credit raised by a person acting in his name. Take 
the case of a servant, for example. If he has been 
allowed by his master to buy upon credit, the latter 
will be held responsible for what is bought by that 
servant, though — as it may happen in particular in- 
stances — ^without his authority. In one case the 
rule was laid down by Lord Chief-Justice Holt as 
follows : — If a man send his servant with ready money 
to buy goods, and the servant buy upon credit, the 
master is not chargeable. But if the servant usually 
buy for the master upon tick, and the servant buy 
some things without the master's order, yet if the 
master were trusted by the trader, he is liable. But 
without any previous dealing upon credit, sanctioned 
by the master, a shopkeeper or other party who trusts 
a servant does so at his peril. The master could 
only be held accountable for so much of the goods as 
were used by him, and not even for that, if he can 
show that the servant received money previously to 
pay for it These salutary rules, which hold in the 
case of a servant, will be found equally applicable to 
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thai of an agent. Whether the whole drcnmstanoea 
be soffioient to warrant the inference of aach an 
anthority, it reete with the Jury to decide. (Vide 
Palejf*8 TreaUte &n the Law of Principal and Agcid. 
Lloyd's Edition, pp. 162-167.) 

When one becomes a party to a bill or note by the 
snbecription of his agent, he is said to act 6y procura- 
tion. Snch procuration, though most regularly con- 
stituted by a written power of attorney or letter of 
procuration, may also be proved by circumstances in- 
ferring acquiescence and implied authority in the 
particular instance; or it may be presumed from acts 
of recognition in previous cases. This doctrine, con- 
trary to our former practice in Scotland, was first 
establidied by a dedsion of the House of Lords, as 
being conformable to the mercantile law of England, 
in the case of Dayidson, 4th July, 1815. (3 Ihu^9 
App,f 218.) In that complicated case, the point 
worthy of attention may be found in the following 
passages of Lord £ldon*s judgment : — " That a greater 
** error here occurred than he ever remembered to 
** have met with, if the commercial law was the same 
** in England and in Scotland, vis., that an indorsa- 
*' tion per procuration requires a special mandate.** 
His opinion was that no such thing was absolutely 
necessary; "for if, from the genenU nature of the 
" acts permitted to be done, the law would infer an 
" authority, the law would say that such an anthority 
" might exist without a special mandate, and that an 
'' indorsement per procuration might be good though 
'* there was no snch mandate.** 

A delegation of power is conferred by presumption 
of law when one places another at the head of an 
establishment; and the principal is held to bind him- 
self in such circumstances by the dealings of his sub- 
stitute. The maxim of law here applies with full 
force, Qui facit per <di%un, facil per m. A few 
examples may be given in which this delegated autho- 
rity is presumed. 

1. FraepoBiiura, — ^Where a wife is by her husband 
praepoeita negotiU — ^that is to say, entrusted with the 
management either of his afiairs generally, or of any 
particular branch of business — all the engagements 
which she forms in the legitimate exercise of her 
pracpoiitura are effectual against the hnsband. A 
praepositura may be constituted not only in a formal 
way by writing, but ako tacitly by the wife*s being 
in use, for a tract of time together, to act for her 
husband, while he either approves of it by fulfilling 
her engsgements, or at least being in the full know- 
ledge thereof, connives at the agency. (^Ersk, Frin., 
1, 6, 15.) Certain departments of domestic economy 
naturally fall within the scope of the wife's manage- 
ment, and her power is held to exist either by tacit 
or express delegation from the husband. A wife, 
while she remains in family with her husband, is 



considered as praepoeita negotHi domedidi^ and em- 
powered, as if by mandate, to bind the husband for 
proper furniiihings to the family, for the price whereof 
he is liable though they should be misapplied, or 
though he should have given her money to provide 
them elsewhere. (^Boberteon, 22d Majf, 1801; Humeri 
Beporti, 308.) But this preeumed authority does not 
extend to transactions unconnected with the ordinary 
management of the family. The presumption of 
praepoeitura can only be removed by the use of inhi- 
bition at the husbaud*s instance; but such a painful 
diligence is seldom resorted to except in cases of 
extreme necessity. 

2. £xercitor. — One in the command of a ship has 
the sole direction of its course and conduct^ and as 
the agent for the owners, has an implied power to 
bind them for expenditure in fitting out, victualling, 
and manning the ship. But though the shipowners 
are held to have entrusted their master with ample 
powers in regard to the management of the vessel, ha 
is not entitled to alter or vary any contract rda- 
tive to the vessel into which they may have entered. 
(Serimffeour, 2d March, 1769.) 

(2*0 be Continued.) 



THE LATE MR SHERIFF STEELK 

Wb think it is due to the members of the legal pro- 
fession, with many of whom Mr Steele was on intimate 
terms, and to all of whom he was well known, to give 
a short sketch of his professional career. As every 
one knows, Mr Steele was trained under the late Mr 
Hugh M'Lachlan — a man of somewhat rough and 
uncouth manners, but one of the soundest lawyers of 
his day. At that time the junior members of Faculty 
had not been compelled to trust so much to them- 
selves in matters of difficulty as the recent changes in 
the mode of pleading have necessitated, and Mr 
M'Lachlan, the late Mr Patrick Murray, our present 
venerable Dean of Faculty, and others of like stand- 
ing, were often troubled, and we doubt not sometimes 
annoyed, by their junior brethren craving advice and 
opinions from them. Advice, however, was never 
withheld, or grudgingly given, although we recollect 
an exceptional case, where a respected friend, now no 
more, having consulted Mr Murray on some plain 
point of law, got the sarcastic advice to'' read Erskine." 
Mr M'Lachlan had an extensive practice both in Con- 
veyancing and Court business, and Mr Steele had thus 
the best opportunity of acquiring, not only a know- 
ledge of the theory, but also of the practice of law. 
Mr M'Lachlan early discovered his talents, and en- 
trusted in a great measure to him the management of 
his Court business. In these days the moJe of pro- 
cedure in Court wad very different from what it is 
now. Clerks or apprentices were allowed to appear 
and make all sort of statements before the Jadge, 
and a very sony appearance they often made. The 
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man, or as it often was the boy, who made the boldest 
statement and stack most firmly to it^ generally carried 
the day in the yarioos discasaions as to circnmdac- 
tion and other points of incidental procedure, which 
oocapied a large portion of the sittings of the Court ; 
and when we recall to memory the able, amiable, and 
gentlemanly lawyer who presided oyer the Burgh 
Court, then the great forum of litigation, we feel 
sometiiing Hke a blush of shame at the part we have 
sometimes taken in these unseemly contentions. When 
we look now on our local Bar, and the way in which 
its business is conducted, we often wonder how it was 
that in our earlier days the evils of the system of 
judicial procedure were not sooner discovered and 
remedied. We are no advocates for mere formalism, 
but, looking to the extent and importance of the cases 
before our Courts, we hail with satisfaction the rule, 
now made imperative by our Sherifls, that no one but 
ft member of Faculty is allowed to address them. We 
hsve seen and noted the advantage thence arising both 
to the litigants and the profession. Cases are now 
discussed with an intelligence and ability which can 
scarcely be surpassed elsewhere, while a tone of cour- 
tesy and gentlemanly feeling pervades the members 
of the Bar, which is refreshing to us, who are only 
occasionally brought into contact with them, and all 
the more striking by contrasting with the present the 
times of which we have been speaking. 

Li those days Mr Steele was not behind the other 
juniors in zeal and occasional lack of discretion, but 
his great talent was even then maitifest. Mr M'Lachlan 
showed his appreciation of it by assuming him as a 
partner soon after Ids indenture expired. Mr Steele 
was now £ur]y launched on professional life, and with 
his admirable talents few men had a better prospect 
of success. Well read, both in literature and in law, 
and with a memory retentive beyond that of any man 
we ever knew, had he steadily adhered to his chamber 
practice he might have been, in a pecuniary point of 
view, on a par with any of his brethren who have in 
that respect been more fortunate. He was constitu- 
tionally, however, of a combative disposition, and 
nothing rejoiced him so much as an opportunity for a 
keen intellectual contest with a professional brother, 
and the abler his opponent was the better was 
he pleased. He was not very particular as to the 
kind of case he undertook, and he had pet cases, some- 
times of a trashy enough description, into which he 
threw his whole heart and soul, to the neglect of others 
of a more important nature. From the immense ex- 
tent of lus Court business, he was seldom without a 
dozen Court captions hanging over him to force the 
return of processes. When fairly driven to the wall 
by the officer insisting either for the process or his 
person, we have known him again and again to dictate 
off-hand an important paper, and seldom was it found 
defective. It will be kept in mind that our present 
strict forms of judicial procedure did not then exist 
On one pretence or another all sorts of papers — An- 
swers, Replies, Duplies, Triplies, Quadruplies, and 
even Quintuplies, not to speuk of Minutes without 
end, were freely imported into a process; and we 
have a lively recollection of a case in which we ulti- 
mately came to be concerned, which commenced in 
1813 and lasted till 1830, in which the Sheriff-Depute 



for the time regularly relieved it of its superfluous 
load whenever it came before him on appeal 

Soon after Mr Steele entered the Faculty (in the 
year 1829) a society was instituted — ^if society it could 
be called, for it had neither rules nor regulationB — 
among certain of the junior members of Faculty, of 
whom Mr Steele was one. Its constitution was of 
the simplest kind, the members agreeing to meet on 
an evening once a week, to talk over the points of 
difficulty that occurred to them in actual practice, and 
to get the benefit of each other^s views and experiencec 
It is with a mixed feeling of pleasure and sadness that 
we recall these meetings to our memory. Many 
changes have since occurred, but we feel that we 
are indebted to them, not only for much social 
intercourse, but for real knowledge of our profes- 
sion. There was no discussion of abstract prin- 
ciples unconnected with real practice, and nothing in 
the way of speechifying; but each member in succes- 
sion stated his doubts and difficulties, which were 
fully discussed ; and we have reason to believe that 
litigations were thereby often avoided which might 
otherwise have been advised. In these discussiona 
Mr Steele took a prominent part. His knowledge of 
law was extensive, but above all, his memory was so 
retentive that he could refer his brethren not only to 
dedsions but to the particular pages of the Reports 
where they would be found. The society existed for 
a good many years, but most of the members having 
married, itsstated meetings were discontinued, although 
for years private social meetings were occasionally 
held in the houses of the different members. Alas I 
many of these valued friends are now gone, but there 
still survive Mr Robert Jamieson, Mr Nicolson, Mr 
Lamond, Mr Towers, Mr Hamilton, Mr Knox, Mr 
Kennedy, now Chief Justice at Demerara, Mr William 
Brown, junior, Mr John Harry Brown, and Mr 
Thomson. 

After the Sheriff Court Act was passed, by which 
oral pleading was substituted for written debates, Mr 
Steele devoted himself almost exclusively to Court 
practice, and became the acknowledged leader of the 
local Bar. With his knowledge of law and minute 
acquaintance with practice, he was at all times a for- 
midable opponent He had great fluency of language, 
and at the same time a vigorous and emphatic manner 
of stating his case. He was not, however, according 
to our view, at all times a judicious adviser. Not 
that we would insinuate for a moment that he en- 
couraged litigation for the sake of personal emolument, 
for it is well known that no man in the profession was 
more indifferent, we may say careless, in the matter 
of accounts, and we have reason to believe that he 
thereby lost thousands of pomids. The constitution 
of his mind, however, was such that he identified him- 
self with his client, and was too apt to enter into the 
client's feelings and prejudices without that calm 
judicial discrimination which is such avahuvble quali- 
fication in a professional man. When at the Bar, Mr 
Steele was popular with his brethren, and although 
occasions were not wanting which led to acrimonious 
discussions, no ill feeling remained. It was, indeed, 
one of his characteristics that while ho would fight day 
by day with a professional brother, somctimen, as wc 
thought, with undue keenness, nothing delighted him 
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more than to spend the eyenings of these dAjs in social 
interoonrse with his opponent An instance of tiiis 
ocean to ns, in the case of a clergyman in the north 
oonntiy, who was libelled by the Presbyteiy for some 
clerical delinqnency, in which Mr Steele was retained 
for the aocosed We wonld be afraid to specify the 
weeksi we may say months^ daring whidi the investi- 
gation lasted, and as the meetings of Presbyteiy were 
held at Dankeld, the professional sacrifices Mr Steele 
made in conducting sach a case may easily be onder- 
stood. His legal opponent^ a norUi coontiy practi- 
tioner, was a fit match for him, and day by day the 
reyerend brethren were pasded by the sldlf al tactics 
and legal acumen of the Bar. The sederunt for the 
day being dosed, the two legal gladiators were in use 
to leaye tiie Court arm in arm to spend the eyening 
together, and to return the following morning to re- 
sume the combat, to the great astonishment of the 
reyerend brethren, who could not understand how two 
men who fought aQ day should fraternise all night 
As an instance of Mr Steele's physical endurance, we 
may mention that, in finally addressing the Court in 
that case, he spoke for upwards of six hours without 
intermission. 

An additional Sheriff-Substitute for Lanarkshire, at 
Glasgow, haying been resolyed on in the year 1855, 
Shenff AUson, with great propriety, as it appears to 
us, appointed Mr Steele to the office. His appoint- 
ment was yiewed with much satisfiiction by the pro- 
fession, not only because of Mr Steele's fitness, but as 
a mark of the Sheriff's estimation of the qualifications 
of his own Bar. In token of their iq)preciation of the 
appointment, Mr Steele was entertained at a public 
dinner by the profession, the Dean of Faculty presid- 
ing. Mr Steele brought with him to the Bendi many 
qualifications for a good Judg& He had knowledge 
both of the theory and practice of law; but we 
cannot say that as a Judge he was faultless. He was 
strictly upright and anxious to be impartial, but he 
carried with him to the Bench, to some extent, the 
frulings which he had at the Bar. He was apt some- 
times to form hasty impressions, and these once 
formed it was difficult to dislodge from his mind. His 
quickness of perception was so great that in the out- 
set of the case he thought he saw where the point lay, 
and he was generally correct; but haying taken up a 
yiew, he had a tendency to merge the Judge into the 
Adyocate, while all the time he consdentiously be- 
lieved he was farthering the ends of justice. The pe- 
culiar constitation of his mind was strongly manifested 
in the lengthened notes which he often appended to 
his Interlocutors. Many of these rather resembled 
minutes of debate, than the expression of judicial 
views. They were sometimes loose in their structure, 
bat all of them displayed great research both into the 
text writers and decisions bearing on the points in- 
volved. We cannot help thinking that Mr Steele's 
promotion to the Bench had, humanly speaking, some 
effect' in shortening his days. He had all his life been 
a man of restless activity, often travelling on profes- 
sional business, and we can easily suppose that the 
unintermitting sedentary habits and fagging work to 
which his office subjected him, told injuriously upon 
a constitution naturally vigorous. Now that he is 
gone, we feel assured that we speak what the profes- 



sion feel, when we say that his loss is lamented, and 
that bis memory, as an able practitioner and effident, 
oonsdentioos Judge, will long be retained by his 
brethren. We have purpoedy abstained from saying 
anything as to his non-professional talents, or the 
many estimable qualitLss which distinguished him in 
private and social life. These have already been 
adverted to through other channels; but we cannot 
dose these few hunied remarks without saying, that 
we knew few men who had a wanner heart, and 
with whom we have had more pleasant intercourse. 
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(To the Editor of the Scottish Law Jowmal and Sheriff 

Court Record.') 

Kdinbini^ 19ih Jamiaiy, 1859. 

Snt, — ^We have had oar attention called to a Review, 
which speared in the Soi4ti$h Law Jowmal and 
Sherjg CauH Beoord for January, of Bdl's Law 
Dictionary, by Mr Boss, the first part of which appeared 
a few weeks aga 

In noticing this woi^ the reviewer complains tliat 
Mr Boss takes no notice in the Dictionary of the 
changes effected by the Titles to Land Act; which he 
diows he could not be ignorant o^ aa he had 
publidied previoody an Analysis of it 

In explanation of this, we beg to say that a con- 
siderdi>le portion of the Dictionary, induding the part 
now published, was printed off before the passing of 
the "Titles to Land Act, and also before the iramring 
of the Registration of Leases Act This of oooiae is 
to be regretted, but opportunities under other heads 
in the Dictionary will occur of pointing oat these 
alterations, or they may be embodied under the head 
** Addenda d Ccrrigenda^ as was done in the previoos 
edition. 

In publishing such a work as Bell's Law Dictionary, 
embracing every department of the Law of Scotland, 
we can hardly expect that during the time it is 
passing through the press, no change in the Law by 
new Legidation should take place. Tour readers, 
however, may rest assured that no efibrt will be 
awanting to render the work in question worthy of 
the reputation it has hitherto held. 



We are. 



Sib, 



Tour obedient Servants, 

BXLL k BlLADFUTK. 
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different in character and number from those it was 
instituted to try, as can well be imagined. The re- 
pression of vilUge brawls, and the punishment of 
drunken farm servants, which must at one time have 
afforded the principal occasions for the display of his 
judicial sagacity, foiin now a scarcely appreciable 
branch of the manifold duties of a Justice of tho 
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JUSTICE OP PEACE COURTS. 



HowxYXB well adapted the Justice of Peace Court 
may haye been to the condition of society and the 
exigencies of the times in which it was in- 
stituted, it is now apparent that it has served its 
day, and that it is altogether unfitted to discharge 
the important judicial duties which the legislation of 
tlie last fifty years has thrown upon it We con well 
understand that during the seventeenth and eighteenth 
centuries, tho Justice of Peace Court may have been 
a valu.able institution, and the Justice of the Peace a 
useful and necessary magistrate. But times have 
changed. The days of "penny weddings*' have 
l>assed away ; shearers* wages caimot now be fixed by 
any rule, except that of demand and supply ; it is now 
too late to enforce by civil authority tlic censures of 
the Church,* and the public peace can bo preserved 
without a Justice or his constable. Although nearly 
all the evils which the Justice was originally ap[)ointcd 
to prevent have ceased to disturb the countr}', and 
very few of the offences of wliii'h ho was entitled to 
take cognisance are now regarded as criminal, still the 
Court has not only continued to exist, but has received 
from each succeeding ParlLimcnt an extended jurisdic- 
tion. Indeed, the questions which are now submitted 
fur determination to the Justice of Peace Court, are as 
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We shall not attempt either to sketch the history 
or to detail the jurisdiction of the Justice of Peace 
Court, but will merely refer to some of the more im- 
portant questions which come before it, and to tbo 
manner in which these questions are considered and 
disposed of We do not intend to suggest any 
alterations in its system of procedure, nor any re- 
form in its mode of dispensing justice. The only 
reform of which it seems to us to be susceptible, is 
a total and immediate abolition. 

In the first place, the Justice of Peace Court takes 
cognisance of all offences against the revenue laws. 
In prosecutions for these offences, the ordinary forms 
of judicial procedure are dispensed with, and in some 
of them tlie ordinary rules of evidence are modified by 
statute. The process is as summary as the conviction 
is certain. The amount of the fine which follows a 
conviction is in many cases practically unlimited, and 
default of payment subjects the offender to imprison- 
ment during Her ^Iajcsty*s pleasure, or in other 
words, to imprisonment for life; and yet this juris- 
diction is exercised by an unpaid, unediioated, and 
irresponsible magistracy; and a trial which involves 
so seriously the rcputitiou and the liberty of their 
fellow-citizens, is conducted by two gentlemen, who 
may be highly respectable in private life, who may 
be i)erfectly well acquainted with the rotation of 
crops and tho management of farms, who may be 
learned in the secrets of the iron trade, and versed 
in the mysteries of cotton broking, but who may be, 
and not unfrcquently are, as ignorant of tho rules of 
judicial procedure, and less able to analyse evidence, 
than the constable who executes their warrant. 

Again, the Justices have jurisdiction under the 
Act 4 Goo. IX. cap. 34, which regulates the en- 
furcenicnt of contracts of service. The provisions 
of this Act are very stringont, and the punishment 
prescribed for a serviuit^s broach of an engagement is 
very severe; and yet sill c:uses under it may be tried 
before one Justice i»f the Peace. Although we do not 
believe thnt in a multitude of such councillors there 
is much wi-^dom, still llio ri.^k of an erroneous judg- 
ment being pronounced is less when there are two 
or more Judges on the Lonch than when there is 
only one. But the Legi;$lature has here thought 
proper to confer on an unpaid magistrate a summary 
jurisdiction, more extensive and in^^urtant than that 
of the SluTit)*. It h;i3 given power to a Justice of 
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the Peace, on the oomplaiot of a master (who may 
be engaged in the same trade with himself, and the 
pniiishment of whose servant will intimidate his own) 
to send to prison for three months with hard labour — 
or, in other words, to degrade and ruin — ^a mechanic 
or an apprentice, who may be equal to the Justice 
in respectability, and is ofttn superior to him in in- 
telligence. 

The power to grant licenses for the sale of spirits 
without burgh, and to review, in Quarter Sessions, 
the decisions of the liccnsiug mag^tratcs, is also an 
important branch of the jurisdiction of the Justices, 
and one, with the exercise of which the public is 
most familiar. Cases of this description seldom in- 
volve any point of law, and it might rca^nahly be 
expected that if Justices of the Peace wore fit for 
anything judicial, they would be able to determine 
whether or not^ in a given case, a license should or 
should not be granted. But even here their Court 
has proved a failure. It is impossible for any one to 
])redict whether a license will be granted or refused 
in a particular case, the result depending apparently 
more on the pre-conceived opinions of the gentlemen 
who are presiding at the time, than ui>on any regu- 
lating principle. The Courts fluctuate from their 
commencement to their close. At one period of 
the sitting there may be fifteen or twenty Justices 
present, at another eight or ten. The number, in 
short, depends ui)ou the activity of those who in- 
terest themselves in the great question as to the moral 
or immoral influences of a particular trade. In a 
Court so irregular, it not unfrequently hapi)ens that 
in one case a license Is granted at the commencement 
of the sitting, under certain drcumstinces, wliile it is 
refused in another case, under similar circumstinces, 
towards the condusiotu To show that this is 
no fanciful statement, we might give many in- 
Ktauces which have come under our own notice. 
For example, a renewal of license was refused to 
parties who had been once convicted of a breach 
of their certificates, while, in the same Court, a re- 
newal was granted to i>arties against whom there 
were two convictions for precisely the same offence; 
and in a few cases a renewal of license was refused 
although there had been no conviction or even com- 
plaint, so that the applicants in the last case were 
placed in a worse position than parties against whom 
there were two convictions. We might multiply il- 
lustrations of the capricious irregidarity of the Licen- 
sing Court, but these will suflico. Altogether, its 
decisions are most unsatisfactory, alike to the unfor- 
tunate applicants and to the agents whose business 
leads them to be present. 

We do not intend to enter more fully into the 
question of the Justice of Peace jurisdiction, as the 
branches of it we have noticed arc sufllcictit for our 



present porpose, but wo shall very briefly inqoiro 
who are the parties who exercise this jurisdiction, 
and how far they are qualified to do sa Dr Boyd 
remarks, page 3, in reference to this office, "That 
" when exercised by a wise and enlightened Judge, 
" acquainted at the same time with the extent and 
'' limits of the jurisdiction, the office may be pro- 
"nouncod one of the most beneficial institntioDB 
" which lawyers have invented for mankind." We do 
not know whether such Judges ever held the office, bnt 
there are not many in office now. Mr Hutchcsoo says 
" That this magistracy may either be productive of 
" much good or of much evil to the community, josk 
" as those who cxerdse it possess or not the qnalific»- 
" tions necessary for the able, active, and independent 
'' discharge of its yarious duties^ and particulariy for 
*' the safe, prudent, and upright employment of thai 
" discretionaiy power which in so many instaoces is 
** entrusted to him.*' No one wiU hesitate to en- 
dorse Mr Hntcheson^s proposition, whidi amoonts 
simply to this, that if a good Judge be {^pointed a 
Justice of the Peace, his magistracy will be prodae- 
tive of good. But this has rarely happened, at least 
in later times. 

There is no educational test required from aoy 
one who may wish to have his name added to the 
Commission of the Peace. It is not necessary that 
the applicant should have, and indeed he yeiy rarely 
has,inanywayshownhimself to befitted for the office. 
The success of the application, if we may judge from 
some of the more rocent appointments, seems to depend 
altogether upon the extent of the applicant's territorial 
possessions, his family influence, the amount of money 
which he has amassed, or the value of his dectioiieer- 
ing services. We have never heard of any one being 
appointed simply because his education and experience 
qualified him for the office ; and evidence is not awant- 
ing, that in the case of many, ignorance of its dattea, 
and ina])titude for learning what they are and how 
they ought to be dischaiged, are at least the only qaali- 
fications which their appearances in public indicate to 
have been the causes of their election. It is no doubt 
true, that the Justices have, or are presnmed to 
have, the benefit of the legal advice and assistance 
of their clerk, who is generally a procnrator dis- 
tinguished more for his political activity than for his 
legal attainments. We are afraid that the advice of 
this learned officer is rarely asked, and is still more 
rarely acted upon. 

The danger and impropriety of permitting any one 
who has not been trained and educated as a lawyer, to 
exorcise judicial functions, must bo obvioua No 
amount of learning or experience in other branches 
of knowledge will compensate for a deficien^^ in 
this. A cautious intelligent man, althou^ not 
educated to the lcg:il profession, may be able to 



Jfarck, 1859.] 



THE SCOTTISH LAW JOURN^AL. 



47 



■aj whether oertun things have been proyed or not 
proved, and such a man is fit to be a jaryman. Bat he 
is not fit to be a judge — and a Jnstioe of the Peace 
is a jndge as weQ as a jvrynuuL He has not only to 
aseertain the fiMsts, bat to apply the law. Questions 
ai the greatest difficalty, in point of law, frequently 
oocar in the coarse of a summary trial, and the Jus- 
tice most determine them at once. In doing so, 
he has the benefit of his clerk's opinion ; bat, if he 
act upon it, the clerk becomes practicslly a Jadge, 
which is a dangerous anomaly. If the Justice re- 
ject the clerk's advice, the probability is that his 
jadgment is unsound. We might forgiye Justices for 
not being acquainted with the law, but we cannot 
ezcase the obstinacy with which in so many cases 
they persist in misnnderstandiDg the facts, and act 
npon their own preconceived notions of the merits 
and justice of the cause. They will neither be per- 
suaded by the Bar, nor directed by their assessor. 
They must be allowed to blunder, and blunder they 
certainly do. We have heard more than one gentle- 
man holding Her Mijesty's CommiBSion, explain in 
Coart that his notion of the appellate jurisdiction of 
the Quarter Sessions was to confirm, iimplicit^r, and 
without argument or inquiry, the jadgment of the 
Coart below. 

It may, at first sight, appear surprising that such 
a state of matters should have been tolerated so long. 
Bat the explanation is simple enough. The profes- 
sion has not taken the trouble, and the public have 
not had the means of exposing the Justice of 
Peace Court If a Parliamentary inquiry be insti- 
tuted, as we trust it will, the result must be an im- 
mediate and almost totsl abolition of the jurisdiction 
of the Justices. They may, possibly, be permitted 
to retain the dignified privileges of taking affidavits, 
sold celebrating irregular marriages, but they will 
not be allowed to pretend to dispense justice. The 
country and the legislature will be satisfied, as the 
l^gal profession has long been, of the danger and the 
fuUy of entrusting the exercise of important and ex- 
tensive judidsl authority to men, who, generally 
speaking, are as destitute of discretion as they are 
ignorant of law. 



MANDATE OR AGENCY. 
CCatUinued from page A2.J 

L— COUBTITUTIOK OF AGSirCT. 

3. IntiUor. — ^The person who has the management 
of a shop is inttUor or propon^ having a presumed 
general authority to bind his principal by his proper 
acts of administration, as in the selling or buying of 
goods, or in the receiving and discharging of money 
in the fair and ordinary course of trade. A woman 



managing the shop of her husband, or keeping a shop 
herself with his sanction or pemussion, is Hkewise 
wutUor, and for her contracts the husband is liable, 
aOicne tfutUorku ( Wilmm v. Deans, 17th Dec., 1675, 
Mor. 6021; AruUrmm, 2 Starkie, 204.) In the 
Boman Jurisprudence, the Praetor introduced the 
actio vndUona, whereby principals might be sued 
upon the contracts of their institors or superinten- 
dents; and the principle of that remedy has, as we 
have seen, been adopted in the law of ^Scotland. 
(Ersk. Inst. 3-3-46; 1 BeU Com. 480.) 

4. Bank Affency. — ^The managers or other officers 
of a bank are viewed as intHton, whose transactions 
with the public in that capacity are binding on their 
constituents. While this holds good as a general 
rule, particular care must be taken to avoid stretching 
the implied authority too far; and a distinction of 
some practical importance seems admissible between 
the managers and officers at tiie principal office or 
head-quarters of the bank, and agents of bank esta- 
blishments at a distance. In the former case (as 
Professor Bell has stated in his Principles, sea 231), 
the public is entitied to trust to the full unlimited 
institorial power in dealing with any officer placed 
in the apparent trust of receiving money; in the 
latter, the agent or manager has certain general 
powers, but which are to be relied upon with great cau- 
tion, as such an agency is to be viewed as limited and 
regulated by the terms of his appointment, the 
prindpsl, (.«., the bank, being liable only for acts 
done by the agent in his proper character as agent. 
This important distinction was first drawn by the 
House of Lords, in an action against the Bank of 
Scotland, which concluded for payment of a sum of 
money deposited with their agents at Brechin. The 
action was defended on the ground that the agentp 
acted under limited powers for the bank, and re- 
ceived the money in question in their own names 
and not as bank agents. To this plea it was answered 
that the money was paid in the bank office, on f 
receipt bearing ''Bank Office, Brechin,*' on its face, 
and that the agents were, in receiving the money and 
granting the receipt, believed to be acting for the bank. 
The Court of Session (by a majority of the Judges), 
holding that it would be a dangerous consequence to 
the public, as well as contrary to the implied nature of 
such a business, if banks were not answerable for 
the transactions at their known office, by the clerks 
and servants employed by them in the common 
operations of banking, decerned against the bank, 
and found it liable. But the House of Lords, on the 
case being appealed, took a difierent view, and re- 
versed the judgment pronounced by the Court of 
Session. Lord Chancellor Eldon remarked, that 
there was nothing in the document or receipt showing 
it to be that of the bank, unless it could be said that 
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"Bank Office, Brechin/' was the same as for the '^Qo- 
vemor and Company of the Bank of ScotUind,'* and 
that there was nothing peculiar, so far as he knew, in 
bank agency, to take it oat of the role that an agent 
could not bind his principal beyond the limits of his 
authority. This was the ultimate decision pro- 
noonood in the instractive case of Watson against 
the Bank of Scotland, Idth May, 1806, Mor. Diet, 
nnder "Mandate," Appx. No. 3, Reversed on Ap- 
peal, 26th March, 1813, 1 Dow, 40. Reference 
may also be made to the subsequent case of Normand, 
4th July, 1823, 2 Sh. 482. 

5. Traveller or Sider. — ^A traveller or rider for a 
manufacturing or mercantile house is a limited agent 
His authority may depend either on the definite 
instructions which he receives, or on the custom of 
trade, or on the extent to which his ezenuse of 
authority has been acquiesced in, and recognised by 
the principal In general an agent of this descrip- 
tion has not only implied authority to receive pay- 
ment for his principal of the monies duo to him, and 
to grant valid discharges thereof, but also to receive 
orders, by which the principal shall be bound as 
effectually as if he himself had personally received 
and undertaken to perform them. {Milne, 14th 
June, 1803, M. 8463.) This rule, though in some 
cases it may entail considerable hardship, and create 
unexpected liabilities, having reference to the exist- 
ing state of matters in mercantile communities, is 
based on principles of the soundest policy. If it did 
not receive full effect, the interests of commerce would 
be seriously endangered. 

A few remarks may be here introduced as to 
the capabilUy of parties to become principals and 
agents. On this point, it may be observed gene- 
rally, that any person tui jitris is capable of be- 
coming both a principal and an agent unless there 
exists some disability or prohibition by the municipal 
law which regulates his rights and duties. Let us 
briefly examine some of these exceptions. And, Ist, 
with respect to Principah, it may be stated that 
every person of mature age and not otherwise dis- 
abled has a complete capacity. But pupils, married 
women, idiots, lunatics, and others labouring under 
racntal imbecility, or not tui juri$, are either wholly 
or p.\rtiaUy iucapcible of apjiointing agents. The 
civil law recognised similar disabilities, (see lust 
3, 20, sec. 8, 9) 2d, With respect to Agentt, on 
the other hand, a wider latitude is allowed. Few 
persons, indeed, arc cxdudcd from acting as agents, 
or from exercising an authority delegated to them by 
others. And it is by no means necessary for a person 
to be iui juris, or capable of acting in his own right, 
in order to qualify him to act for others. But 
an idiot, lunatic, or other imbecile person cannot, 
of course, do any act as agent binding n|K>n the 



principal, for they have no legal diacretiiMi or under- 
standing to bestow upon the affidn of others, any 
more than on their own. (Storj^s Oommetdarim on 
Agency, sec 7.) Distinctions similar to those above 
indicated also existed in the civil law ; for by that code 
a minor, a married woman, a slave, a kinsman, or an 
alien might be appointed as an agent Bnt although 
all persons mm /urn are in general capable of becoming 
agents, yet it is well settled that they cannot at the 
same time take npcn themselves incompatible duties 
and characters, or become agents in a transaction 
where they have an adverse interest or employment 
Thus, a person cannot act as agent in baying for 
another goods belonging to himself; and at a sale 
made for his principal, he cannot become the bujer. 
Neither can he, when holding a fiduciary relation, 
contract with ihe same general force with his prin- 
cipal as in ordinary cases where such a relation does 
not exist. (I S(ary on EquUy, sec 308-328.) 

NegoHomm OeUio, — ^In conclusion, under this 
branch of the subject, it m&y be proper to offisr a few 
explanatory observations r^^arding the Negotiorum 
Oatio, which, according to the civilians, was a species 
of spontaneous factoiy, or the management by one of 
the affiurs of another in his absence, usually under- 
taken from motives of benevolence or friendship, and 
without authority. The Roman law would oblige a 
person to indemnify an assumed agent, acting with- 
out authority, and without any assent or acquies- 
cence given to the act, provided it was an act 
necessary and useful at its commencement But the 
English law has never gone to that extent It has 
been said that if any relation exists between the 
parties, a payment without authority may be binding 
on the person for whose use it was made, if it be 
made under the pressure of a situation, in wliich ono 
party was involved by the other^s breach of faith. 
So in a case mentioned by Lord Kenyon, (8 Term. 
Rep. 614,) from Boilers Abridgement, where a party 
met to dine at a tavern, and aD except one went 
away after dinner, without paying their quota of the 
tavern bill, and the one remaining i^aid the whole, 
he was held entitled to recover from the others their 
aliquot proportions. The recovery — as a learned 
American Jurist has observed — ^must have been upon 
the principle that, as a special association, they stood 
in the light of sureties for each other, and each was 
under an obligation to see that the bill was paid. 
(Vide C/tancdlor Kent*$ Comme}itarie$ o» American 
Law, Vol. il, p. C 1 7). The rules of the obligation raised 
by legal construction from Ncgolioi'um Geelio, accor- 
ding to the law of Scotland, have been stated and 
expounded by Mr Bell in his usual perspicuous 
manner. — 1. That the Ii^egUiorum Geeior is bound, 
(I) to complete the performance of the act which he 
lia8 begun, ss if he held a pro|>cr mandate, unless tho 
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principal Bhall relieve him; (2) to account for his 
iotromiaaioiiB, and restore all that he has received; 
(3) to bestow A degree of care and diligence varying 
with drcamstances, subjecting him for culpa leviasima, 
if his interferenoe be officious, exclusive, and inter- 
ested; for culpa UvU onljr if he have interfered in the 
&ir course of friendly intercourse, without any strong 
necessity ; and for no more than culpa lata, in cases 
of neoessaty interferenoe or sudden emergency (3 
EnL 3, sec. 53, Maule, 4th March, 1757, M. 3529) 
2. The person for whom the Negothrum Ofttor inter- 
feres is bound, (1) to indemnify him for expenditure, 
necessarily or usefully, or even reasonably, and tn 
Ixma fide laid out; (2) to reUeve him from all 
engagements undertaken for his benefit in the course 
of his interference. {BdCt Principles^ sec. 540, 541.) 

XL — ^POWEBS, DUTIB8, AlO) OBUQATIONS OF AGENTS. 

1. General and Special Agents, — The authority 
which may be delegated to an agent has been con- 
veniently divided into two sorts, — (1) a special 
agency, and (2) a general agency, and it Lb very im- 
portant that the distinction between these, both as in 
relation to the parties themselves, and to the public, 
should be carcfdlly observed, as the doctrines applir 
cable to the one often totally £ul in regard to the 
other. The true distinction, as commonly recognised 
between a general and a special agent ia this, — ^a 
general agency does not import an unqualified autho- 
rity, but that which is derived from a multitude of 
instances, or in the general course of employment or 
business, whereas a special ageni^ is confined to an 
individual transaction. {Story's CommentarieSj sec 
19.) Mr Paley has drawn the distinction between 
those two classes of agents in the following terms : — 
*' By a general agent is understood, not merely a 
" person substituted in the place of another for tran- 
" sacting all manner of business, but a person whom 
** a man puts in a place to transact all his business 
" of a particular kind, as to buy and sell certain kinds 
"of wares, to negotiate certain contracts, and the 
'^like. An authority of this kind empowers the 
" agent to bind his employer by all acts within the 
" scope of his employment, and that power cannot be 
'' limited by any private order or direction not known 
^to the party dealing with the agent And this 
" seems to be founded, not so much upon the pre- 
" sumption of an authority given, as upon the prin- 
** ciple that where one of two innocent persons must 
*' suflfer by the fraud of a third, he who enabled the 
'< person, by giving him credit to commit the fraud, 
'< ought to be the sufferer. But a special agent, who 
** is employed about one specific act or certain specific 
*'act8 only, does not bind his employer unless his 
^ authority be strictly pursued, for it is the business 
*' of the party dealing with him to examine his autho- 



** rity, and therefore, if there be any qualification or 
" express restriction annexed to the commission, it 
"must be observed, otherwise the principal is dis- 
" chai^ged. A general power to buy or sell binds the 
" person giving it as to all others dealing bona fide, 
" however disadvantageous the terms of contract may 
" be. But a special authority must be strictly pur- 
"sued." (Lloyd's Paley, p. 199, 208.) And the 
principle of this distinction has been lucidly explained 
by Chancellor Kent. "The principle that per- 
"vades the distinction on this subject, he says, 
" rests on sound and elevated morality. There must 
" be no deception anywhere. The principal is bound 
"by the acts of his agent, if he clothe him with 
" powers calculated to induce innocent third persons 
" to believe the agent had due authority to act in 
" the given case; on the other hand, if there be no 
" authority, nor the show or colour of authority from 
" the principal to do an act beyond his powers, the 
" party who deals with the agent in any such trans- 
" action must look to the agent only." (2 Kent's 
Commentaries, p. 620, Note C) The same distinction 
between a general and special figency was well known 
in the civil law, — ^thus, Procurator vd omnium rerum 
vel unius rei esse potest. It may be proper, at this 
stage, to explain that general agents are to be care- 
fully diBtinguisbed from universal agents, that is, 
from agents who may be appointed to do all the acts 
which the principal can personally do, and which he 
may lawfully delegate the power to another to do. 
Such an universal agency, as has been well obsei*ved, 
may potentially exist, but it must be of the very 
rarest occurrence, and it is very certain that the law 
will not, from any general expressions, however 
broad, infer its existence. (Story's Commentaries, 
sec. 21,22) 

2. Different kinds of Agents, — We now proceed to 
a consideration of the different kinds of agents, gene- 
ral and special, in the course of which we shall point 
out, as briefly and concisely as possible, the powers 
and duties belonging and attaching to each respec- 
tively. 

(1.) General Factor, — A factor is commonly said 
to be an agent employed to sell goods or merchandise 
consigned or delivered to him by or for his principal, 
for a compensation generally called factorage or com- 
mission. Hence he is often called a commission mer- 
chant or consignee; the goods received by him for 
sale are called a consignment; and when, for an ad- 
ditional allowance or compensation in case of sale, he 
undertakes to guarantee to his principal the payment 
of the debt due by the buyer, he is said to receive a 
del credere commission, of which we shall have occa- 
sion to speak more fully hereafter. A factor is dis- 
tinguished from a merchant in this, that a merchant 
buys and sells for his own direct mercantile profit; a 
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fjMslor bays or aeUs on commissioii on! j. A foclor 
may hay and sell in hia own name, as well as in the 
name of (he prindpal ; he ia alao eninuted with the 
poe acoB ion and apparent ownership, as well as with 
the management and disposal of the property of the 
principal^ and in these respects he differs firom a 
broker. Again, a general factor's anthoiitj is ex- 
tended to the management and direction of all the 
principal's affiiirs in the place where he resides, or in 
a particolar department, and in this he is distingoished 
from an agent. A &ctor is generally the correspon- 
dent of a foreign house, or of a merchant at a distance 
from the place of sale, and he usually sells in his own 
name, without disclosing that of hia principal, and 
has an implied authority to do sa Justice Stoiy, 
in his excellent Commentaries on Agency (sect. 
268-290), states the general rule as to the liability 
of agents or factors for merchants residing iu foreign 
countries, to be that they are personally liable on con- 
tracts made by them for their principals, whether 
they describe themselyes in the contracts as agents 
or not, the legal presumption being that the credit 
is given to the agent He adds, that this presump- 
tion may be overcome by proof that credit was 
given to the principal only, or that the usage of 
trade does not extend to such a case. Chancellor 
Kent has observed that the policy of the rule, as 
laid down by Mr Story, has been seriously ques- 
tioned ; but it seems to be established on grounds of 
general convenience and the usage of trade. It must 
be kept iu view that the presumption is one of law, 
and that it must yield to the intention of parties as 
that may be ascertained from the terms of the con- 
tract or other circumstances. In one case (Burgetiy 
2d July, 1829, 7 Sh. 824,) Lord Pitmilly stated that 
an agent ordering goods for a person abroad, neces- 
sarily rendered himself liable for the price, and upon 
the authority of this case the principle has since been 
broadly laid down by various writers. In that case 
it was pleaded by the agent that he had merely trans- 
ferred an order he had received from Nova Scotia to 
the pursuer, who had made the furnishings on that 
order. It was found that the defence was not well 
founded in point of (Bct, so that there was no dedsion 
on the general principle. In England, many cases 
involving this principle have occurred. One of the 
most recent is that of Orfen v. Koj^ (2 Jur. N.S., 
p. 1050), in which it was held ** that there is no rule 
** of law that a person contracting in England as agent 
" of a foreign principal is personally liable on the con- 
'^ tract" Justice WiUes said, "In this, as in all 
*' gimilar eases, whether the agent contracted as agent 
" or not is a question of fiict, and not a conclusion of 
'' law. Each case must depend on its own circum- 
" stances." This is in perfect conformity with the 
law, as stated by Justice Story, and will, it is thought, 



be followed by oar Courts should tiie quMtioii come 
to be tried. 

A factor may, in oertain eases^ bind his principal 
to the peiformanoe of a contract, although it was 
entered into against the terms of special inatmctioiis. 
Thus where fiictors had a general authority to buy and 
sell, and did so in their own names in many cases, it 
was held that a sale under the price stated by their 
principal was binding on him in a question with the 
purchaser, and that their authority to sell was to be 
inferred from their genersl dealing, and not merely 
from their private instructions as to the particular 
parcel of goods. 

The factor must follow his instructions, and exercise 
a sound discretion in his acts of management He ia 
bound to keep the goods consigned to him with the 
same care that a prudent man would keep his own ; 
he is not liable in case of robbeiy, fire, or other 
accidental damage happening without his de&olt 
(SmUk^$ Mercantile Law, p. 108.) The goods en- 
trusted to a factor or agent, or the price of them, 
are liable to be impledgcd for his advances, and to 
retention for the general balance. (I Bell Cam., p. 
477.) 

(2.) Common Agents, — ^An agent is one entrusted 
with the accomplishment of a particular act^ or em- 
ployed in a particular line or course of dealing. His 
powers are similar to those of a factor, but limited to 
the particular branch or line of business entrusted to 
him. The names of agent and factor, though not pre- 
cisely synonymous, are generally confounded, and 
used indiscriminately in common language— *£utors 
being included under the name of agents. 

(3.) Broken, — ^The true definition of a broker seems 
to be that he is an agent employed to make batgaius 
and contracts between other persons, in matters of trade 
or navigation, for a compensation commonly called 
brokerage. He makes it his chief business to find 
out the buyers and sellers of commodities. He is 
strictly a middle man, or intermediate negotiator be- 
tween the parties. The property in the negotiation of 
contracts, relative to which brokers are employed, is 
not entrusted to their custody; and they ought not, 
therefore, to sell in their own names. They have 
power to bind the principals in relation to the parti- 
cular transaction, by the entry in their books, and the 
passing of "Bought and Sold Notes*' between the 
parties, reserving to the principal a power of object- 
ing to the credit of the buyer. It has been already 
suggested that a broker is, for some purposes, treated 
as the agent of both parties. But^ primarily, he is 
deemed merely the agent of the party by whom he is 
originally employed; and he becomes the agent of 
the other party only when the bargain or contract ia 
definitively settled as to its terms between the prin- 
cipals. It would bo a fraud in the broker to act for 
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both parties, coac^aling his agency for one from the 
other, in a case where he was entrusted by both with 
a discretion as to baying and selling, and, of course, 
where his judgment was relied on. This office of a 
broker, though sometimes confounded with that of 
/actor, is carefully to be distinguished, as he is in 
no shape empowered to bind the principal without 
particular mandate, or the positession of the goods. 
(Black is Co., 22nd June, 1820—2 Sh. App. 188.) 
Brokers were a class of persons well known in the 
civil law, under the description of Proxmdas, and 
their functions among the Romans were not unlike 
those which are performed by them among all modern 
commercial nations. Brokers take their distinguish- 
ing appellation from the particular object to which 
they attach themselves, as Stockbrokers, Insurance 
Brokers, &c Stockbrokers are those who buy and 
aeU in the public funds, or in the funds of joint-stock 
oompaniea. They are ranked as special agents. Ship- 
brokers, employed in the buying and selling and 
freighting of ships, are also special agents; they ad- 
just the terms of venditions, charter-parties and biUs 
of lading, and settle with passengers the room and 
terms of their passage. Insurance Bixikers are also 
special agents for effecting insurance, selecting pro- 
per underwriters, arranging the premium and terms 
of the policy, and keeping an account on the one hand 
with the assured, and on the other with the under- 
writers, debiting or crediting each with the premium, 
as middleman, for settling the payment of it. {See 
BdCs Principles, sec 219.) 

(4.) Supercargoes are special agents, but approach 
very doeely to the character of general factors. They 
are presumed to be invested with full power over the 
cargo of the ship, and its destination, and the invest- 
ment of the proceeds for a return, being so accredited 
by the possession of the goods. Their business is to 
manage the sales and superintend all the commercial 
concerns of the voyage. {Davidson, 12 East. 396.) 

(5.) Ship-Husbands. — ^A ship's-husband is a com- 
mon expressive maritime phrase, to denote a peculiar 
sort of agent, delegated by the owner, in regard 
to the repairs, equipment, management, and other 
ooncems of a ship. He is the agent or commis- 
sioner for the owners, and may be either a part- 
owner or a stranger. His duties are to arrange 
eyexything for the outfit and repair of the ship, 
stores, repairs, fumiBhings; to enter into contracts 
of affreightment, and to superintend the papers of 
the ship. He has no power to borrow money, nor 
to insure for the owner*s interest, without special 
aathority, and he cannot delegate his powers, (Forbes, 
13th Dec. 1822, 2 Sh. 87). For more particular 
information as to the powers and duties of this class 
of ao'ents, reference may be made to Belts Commen- 
tarUf, Vol i., p. 410, rf srq. 



(6.) Procurator to draw or accept. Bills is a special 
agent, and his powers must be examined in order 
effectually to bind his principal. Procuration is 
generally and most regularly constituted by a written 
power of attorney, or letter of procuration, and while 
unrccalled, or recalled without notice, the writer will 
be bound by the signature of his representative. 
(Thomson on Bills, p. 220.) Procuration may also 
be proved by circumstances inferring acquiescence 
and implied authority, contrary to our former salu- 
tary practice in Scotland, which required writing to 
the constitution of such a power. The doctrine, as 
we have seen, was established by a decision of the 
House of Lords, as conformable to the Mercantile 
Law of England, in the case of Davidson before 
cited. (See also, in confirmation of the doctrine as 
there laid down, the decisions pronounced in the 
subsequent cases of Miller, 22d Jan., 1831, 9 Sh. 
328; and Maiklem, 16th Nov., 1833, 12 SL 53.) 
But every limitation of a power so extraordinary 
must be strictly observed, and where the subscription 
bears to be by procuration, third parties must use due 
caution in taking the bill, otherwise they run the 
risk of the limitation of the procurator's powers. 
{Belts Principles, sect. 321.) 

(7.) Wharfingers. — ^These are special agents, and 
though they are entrusted with the custody of goods, 
they possess no power beyond their particular business 
or special mandate. 

(8.) Commercial Travellers. — ^These are a numer- 
ous and important class of mandatories. They are 
generally employed to receive payments, and take 
orders for manufacturing or mercantile establishments 
over particular districts of the country. Their powers 
are, if not expressly restricted, limited only by the 
custom of their trade. In general it appears that a 
riding or travelling agent has not only authority to 
receive payment for his principal of the monies due 
to him, but to take orders by which the principal 
shall be bound as effectually as if he himself had 
entered into the contract. (See 1 BdVs Com,, 481.) 
(9.) Law Agents, — ^A law agent is not a general 
but a limited mandatory. A mandate to a law agent 
to conduct a suit will be presumed, so far as the 
client is concerned, from his knowing that the suit is 
carried on in his name, and not disclaiming it 
{Brown ▼. Murdoch, 13th Nov., 1824.) His powers 
are those necessary or usual in that business or em- 
ployment. A power to recover payment of debt was 
held to confer a discretionary power in the use of dili- 
gence {M*Xemie, 14th Jan., 1830); and in another 
case where a current bill had been transmitted to a law 
agent without special instructions, there was an im- 
plied mandate to the agent to demand payment and 
do diligence ; and partial payments having been made 
by the acceptor of the bill, and the creditor having 
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agreed to renew it without informing the agent, it 
was held that the latter was justifiable in proceeding 
with diligence. QM'Donald, 5th Jaly, 1821, 1 Sh. 
101.) Neither agent nor counsel han power to 
enter into a reference of the cause in which he is 
employed, this being reckoned an extraordinary 
act, out of the scope of his implied authority, and 
requiring, therefore, a special mandate to bind his 
client {Livrngftan, 23d Feb., 1830.) A Uw agent, 
as we shall afterwards find, has a lien or right 
of retention of the title-deeds or documents of debt 
of lus client coming into his hands in the usual 
course of business^ for the amount of his professional 
account And he is held responsible for the conse- 
quences of professional negligence, or want of ordinary 
skill in the conduct of the business entrusted to his 
charge. 

(10.) MaiUn o/ShipL — ^This is a woU-known class 
of sgents possessing what Jurists have termed the 
exercUorial power in relation to the equipment, outfit, 
repur, management, and usual employment of the 
vessels committed to their chaige. The master of a 
ship, in our law, corresponds very closely to the de- 
scription of the magider navit of the civil law. (1 
Stair 1-12-18 and 19.) The nomination requires 
no written contract; it, along with the acceptance, 
binds the parties. His power to enter into contracts 
for the employment, repairs, and necessaries of the 
ship, is absolute abroad; in a home port, it is exer- 
cised under the authority of the owners. The master 
also possesses the power of delegating his authority 
in cases of urgency or necessity. 

(11.) Pcainen, — These are regarded as mutual 
Agents of each other in all things which pertain to 
the partnership business. Each partner has, in the 
eye of the public, an unlimited right of management, 
and is entitled to contract for the company, and 
pledge its credit in all matters within the scope of 
the business carried on. 

For more full and particular information respect- 
ing the different classes of agents above enumerated, 
whose characters and powers respectively we have 
indicated in a general manner, reference may be 
made to Mr Siory^i Commentaria on Agency, sect 
23-37. 

(To he continued,) 

The continuation of the article on Joint Stock Com' 
panics mil appear next month. 



(To the Editor of the Scottish Law Journal J 
BoL, — In common with the large majority of the 
members of the provincial Bars, I observed with 
much satisfaction the commencement of a Journal 
having for its objects the dissemination of legal 
knowledge among local practitioners, and the promo- 
tion of reforms in the Sheriff Courts of Scotland. 



One of the most interesting^ and perhaps practically 
the most useful portion of the Journal, is that portion 
of it devoted to the Reports of Cases decided in Sheriff 
Conrta Many of those cases never go beyond the 
Sheriff Court where they commence. Indeed, in 
very many cases the jurisdiction of the Sheriff is 
privative; so that without such a Journal as yours, 
the practitioner in the local Courts must commence 
every case with that information only which his own 
experience may have given him, instead of having 
(what your Journal affords) access to Reports of every 
variety of cases which come before our local Courts, 
elaborately discussed and carefully decided. 

I think, however, Sir, that the usefulness of the 
Journal might be very considerably extended if ad- 
vantage were taken of its psges to discuss the cor- 
rectness of any decisions reported in your Journal, 
which appear open to doubt or critidsm ; and I ven- 
ture to commence the communicaticms of this nature 
by questioning the correctness of a decision which 
appeared in your Journal of last montL 

The decision to which I refer is that by the 
Sheriff-Substitute at Linlithgow, holding that a dia- 
sentittg clergyman visiting his hearers is entitled to 
exemption from tolls under the General Turnpike 
Act. I take the liberty to doubt the correctness 
of this interpretation of the Act The exemption is 
claimed under section 37, which enacts that no toll 
shall be demanded or taken "from any deigyman 
going to or returning from visiting any sick parish- 
ioner, or on other his parochial duty within his parish." 
Now, there is no doubt that " deigyman ** is a title 
common to dissenting and EstaUished preachers of 
the Gk)spel, and had there been no other indication 
of the intention of the Legislature, there is no doubt 
that the exemption would have extended to deigy- 
men of all denominations. But with great submis- 
sion to the learned Sheriff-Substitute at Linlithgow, 
I cannot think that such is the meanii^ of the clause 
as it stands. The clergyman referred to in it must 
be a proper " parochial ** dergyman. He must have 
his "parishioners" and his "parish," and these 
terms, both in l^;al and ordinary phraseology, are 
only properly applicable to Established dergymen, 
and the districts and people under thdr charge. A 
dissenting minister cannot be called the minister of a 
parish, or what is generally styled a parochial deigy- 
man. 

And I think that the distinction which is thus 
pointed out has been recognised in England in inter- 
preting dmilar statutes. In the case of Letne v. 
Hammond, 2 B. ds A. 206, where a l^erf Act ex- 
empted persons from toll in going to and returning 
from their proper "parochial** church, chapel, or 
other place of religious worship, it was held that the 
word "parodiial** controlled the whole clause, and 
that it was not applicable to dissenters. If this is a 
sound decision — and I think it is — ^then I contend 
that the exemption above refened to can only be 
held to apply to Established parochial deigymen. 

I am, 

Sic, 

Tour obedt Servant, 

Viator. 
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The '' ScotHik Lam Jaumar wia bt pMiak^d in Oe 
fitti week of tack mmUk^ Price One ShiUing^ poet free. 

The Editan are deeiraus ikat the Journal tlbtcU contain 
tie BeparU of aU Cdeee decided in the various Sheriff 
Courts in Scotland involving points useful or interesting to 
the Profession^ and would therefore solicit a Report 
from etZ&6r ofikt Agents in each such cetse^ or from the 
Sheriff, It wiU he necessary to have the Report signed 
bg one of the Agents or the Sheriffs to ensure its correct- 
nest, excqtt m those eases where the partg reporting is 
iawwn personaUg to the Editors. 

The Editors will take no notice of anonymous communi- 
cations^ and will not hold themselves bound to return articles 
or communications not found suitahle. 

Advertisements can be received till the evening of the 
2Sdofeach month. All communications to be addressed 
to the Editors^ care of the Publishers. 

Any error or delay occurring in the transmission of this 
Journal to Subscribers^ should be immediately eoaumntj- 
cated to the Publishers, 
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r'competen<7, inclading defect of jorisdictioii.*' It 
: J ^j n in^ Judge that the object of tbia pro- 
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SHERIFF COUBTS— APPEAL 

Thb riglit of appeal, althou^ often abased, is of the 
highest Talne; and do obstacle should be placed in 
the way of its due exercise. It should of coarse be 
limited. There mast be a oonrt of last resort, and a 
measare of monej yalae, below which the benefits to 
be obtained by tiie continoation of Utigation would 
be over-balanced by the expense and delay. It may 
be said, no doabt^ that while the som in dispate in 
any case is large or small absolutely, its recovery or 
its loss is serioos or trifling, just as the parties at 
lasne with each other are in drcumstanoes to pay or to 
loee. This must be granted, but in choosing betwixt 
two cyUb, it is better to take the less; and it is there- 
fore wiser to run the risk of the error into which a 
single Judge, who has not the check of a possible 
appeal before his eyes may £dl, than in cases where 
the sums inirolTed are trifling, to give opportunities 
for continuing a contest, the expense of which would 
aoon exceed Uie whole sum in dispute. Such is the 
poliqr of the Small Debt Act There is, it is true, 
na appeal from the decision of the Sheriff sitting in 
the Small Debt Court, but it is of the most limited 
nstoreu It is competent "only when founded on the 
** ground of corruption or malice, and oppression on 
** the part of the Shorifl) or on such deviations in i)oint 
** oi form from the statutoiy enactments as the Court 
** shall th"»k took place wilfully, or have prevented 
*< substantial justice from having been done, or on in- 



was 

vision was to give the appearance of a right to 
appeal without much of its reality. Whether this 
was the object or not, it has certainly answered it, 
and the result, although involving hardship in some 
cases, has undoubtedly proved beneficial upon the 
whole. It may be said, then, that in cases in which 
the debt or sum claimed does not exceed £12, (ex- 
cept where imprisonment is competent, and has fol- 
lowed) the judgment of the Sheriff presiding in the 
Small Debt Court is final Beyond this, however, 
there is a right of appeal in causes involving sums 
not exceeding £25 from the Sheriff-Substitute to the 
Sheriff and in causes of higher value to the Court of 
Session and House of Lords. The right of appeal 
has» we think, been wisely limited; and with certain 
improvementsupon the constitution of Inferior Courts^ 
might advantageously be still further curtailed. 

We propose to offer a few suggestions — lst» On 
the constitution of the Appeal Court of the Sheriff; 
and 2d, On the forms by which the right of appeal 
to the Court of Session is now exercised. 

L It is frequently remarked that an appeal from 
one Judge to another is unsatisfactory, because, if 
sustained, each of the parties has one Judge in his 
favour — if dismissed, it has caused unnecessary ex- 
pense. The force of this objection to the appellate 
jurisdiction of the Sheriff is considerable; but be- 
tween an appeal to the Sheriff, and no cheap and 
speedy appeal at all, there is, as the Court is at 
present constituted, unfortunately no choice. We 
therefore hold by this privilege. There are many 
reasons which commend it as one not to be lightly 
esteemed. It is a continuous check upon the Judge 
who first decides the cose. Without such an im- 
mediate check, the Sheriff-Substitutes wuuld doubt- 
less conscientiously and carefully discharge their 
onerous duties ; but constant supervision gives to them 
a stimulus^ and to the public a giuiFautce, the ex- 
istence of which at once removes suspicion and 
imparts confidence. Then, again, the merits of each 
case are generally well ascertained by the discussion 
before the Sheriff-Substitute. The point in dispute 
is thereby, in most coses, clearly seen ; mul tlio discus- 
sion on appeal must necessarily be nii>ro strictly con- 
fined to the very questions at issue. Bcsitlcs, in caso*^ 
and these arc the greater number — in wliich the Shcriir 
afiirms the judgment of his Substitute, there arc two 
Judges against one of the parties, it wouhl, how- 
ever, bean unquestionable iniproveuunt if the Appeal 
Court of the Sheriir carried greater wei-lit than can 
possibly attach to the opinion of a >ii»i;l«' .Iiuli,'-. It 
docs seem that this improvement euuUl be eilicteil 
very easily. In Gla.'*gow, for inM.ime, \*huv th« 
business of the Sheriff Court is so great aiid imp- Tt.ii.t, 
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an Appeal Court might be formed at once withoat 
trenching on the interests or rights of any one, and 
withoat adding to the expense of the judicial estab- 
lishments of the country. 

It is generally understood that an additional 
Sheriff-Substitute is to be appointed for the increaa- 
ing business of the Glasgow Court There will then 
be four Sheriff-Substitutes and one Sheriff resident 
in Glasgow. A Court of Appeal, connsting of the 
Sheriff as President, and two of the Substitutes in 
rotation, might at once be formed. Pursuing the 
same plan throughout the country, making the Sheriff- 
Substitutes judges in appeals in their own county, 
where their numbers suffice, and where not, uniting 
counties, or resorting to the Registration Appeal 
Courts — ^the Sheriff Appeal Court would, without the 
slightest violence to its constitution, and without 
burden to the countiy, be made by many degrees 
more valuable than it now is. It would be a waste 
of time to enlarge on the advantages of such* an 
alteration. We would just add, by way of qualifica- 
tion, that the benefit of an appeal to this Court 
should be reserved till the final decision of the case 
by the Sheriff-Substitute, and that all the appeals 
which are still competent in the course of a cause 
should be taken to the Sheriff alone. By such a 
provision, the time of the Appeal Court would be 
reserved for the consideration of causes, finally dis- 
posed of by the Sheriff-Substitute. 

It is not within the scope of this paper, but we 
may just remark, that the decisions of such a Court 
as is proposed might be advantageously declared 
final in causes of no higher value than XlOO in 
matters of fact at least 

IL The right of appeal to the Court of Session, in 
all cases in which it is allowed, should be available 
without unnecessary expense. The regulations as to 
finding caution for expenses, and in certain cases as to 
the obtaining of a report on the prolfdbilii eausOf are 
wholesome checks on the exercise of the right But 
when these are complied with, there is no reason 
why additional and unnecessaiy expense should be 
entailed upon the parties. In the Sheriff Court, the 
form of appeal is by a writing of a few words on the 
Interlocutor sheets. When a case is taken to the 
Supreme Court, there must be a note of advocation, 
irith service of a copy on the opposite party or his 
agent The note is a mere foruL It contains neither 
argument, reason, nor plea. The preliminary of 
finding caution must have been gone through before 
it is presented, and everything, in short, really essen- 
tial to the advocation, must have been done before 
the note can appear. It would surely, therefore, 
serve the same purpose, if, when a party intended 
to advocate a cause to the Court of Session, he, after 
finding caution, should write on the Interlocutor 



sheets, ''I 
the Sheriff 
proceedings 
There seems 
form, which 
an expense, 
seeking the 
Court 



i^peal to the Court of Session," and 

Clerk should forthwith transmit the 

to the Clerk of the KIl Oiamber. 

no reason for maintaining the present 

serves no object but that of increasing 

which is so great as to deter many from 
benefit of a judgment of the Suprame 



JOINT-STOCK COMPANIES AND THE 
WESTERN BANK 

(Continued from page Z9.J 



L Thi claims of the liquidators against the late 
Directors are based upon aUegationa of miamanage- 
ment and neglect of duty. 

The relation of the Directors of a joint-stock com- 
pany to the shareholders does not differ materially, 
so far as the l^gal prindples governing musk relatioD- 
ships are concerned, from that existing betwixt other 
fiduciaries and mandatories, and those whose interests 
are conmutted to their charge. At common law, 
therefore, and irrespective of the clause of exemption 
contained in the contract of oopartneiy, the Directocs^ 
as well as the Manager, (neither office being gratuitoosX 
were responsible for culpae leves. Th^ were bound 
to exercise in the management of the affidrs of the 
Bank that degree of application, caution, and dia- 
cretion which a prudent man exerdses in the man- 
agement of his own affidrs. All that the court and 
the juiy would have had to consider, would have 
been whether the Directors, being enezgetic and 
prudent men, had displayed the same energy and 
foresight in conducting the business of the Bank, 
which they displayed in the conduct of their own 
private business. 

But the contract of copartneiy contains a danse 
of exemption conceived in very broad terms. It 
provides that '* the said ordinary Board of DiredOBB 
''shall not be liable for omissions, nor shall they, 
'' nor the manager, cashier, or other officer, be liable 
" for the responsibility of persons dealing with, the 
" company, nor for the suffidency of the securitiea of 
** properties in which the funds of the company may be 
" invested as aforesaid; nor shall the said Directon 
''be liable for the acts and intromissions of llie 
" manager or other officers of the company, i^pointed 
"or to be appointed as aforesaid, or of any other 
" person intrusted with the business of the company; 
" nor shall they be liable in solidnm, nor for the 
" intromissions of each other; but each of them for 
'* his own actings and intronusdons allenarly." 

If this clause be strictiy and literally interpreted, 
it could hardly be held that respondbility attached 
to any one of the Directors^ unless it could be shown 
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(hftt he luui actoally himself embezzled, or actively 
eo-opented with others in stealing or embezzling the 
fimds and property of the Bank. Interpreting the 
danse in this way, the Directors would not be respon- 
sible, although they had lent every shilling of the stock 
of the Bank to persons notorioasly bankrupt — nay, 
even though the Directors themselves could be proved 
to have known the utter and hopeless insolvency of 
the borrowers. 

But though this bo the Uteral, Is it the true con- 
struction of the clause in question? This clause 
seems to be identical in substance, and almost iden- 
tical even in expression, with the clause of exemption 
usually insertedin deeds constituting private trusts, viz., 
that the Trustees named *' shall noways be obliged to 
** do diligence, otherways than as he or they shall think 
''fit; nor shall they be liable for omissions, but only 
'' each of them for himself, and his actual or personal 
''intromissions; nor shall they be farther liable for 
" their fiictors than that they shall be habit and re- 
" pute responsible at the time of entering upon their 
" offica" 

This danse of exemption is not one whit less broad, 
nor less explicit than that contained in the contract of 
copartnery of the Western Bank, but it is fixed law 
that^ notwithstanding of such a clause, the Trustees 
continue liable for gross negligence or culpa lata, as 
well as for illegal acts, and acts beyond their powers. 
The result of the cases in which this question has 
been discussed is very clearly stated by Mr Forsyth, 
(Law of Trusts and Trustees, page 305.) As to " the 
" legal, or rather more properly equitable, iutcrprcta- 
"tion and effect of this clause, as determined and 
"implied by courts of justice, it has been held that it 
"will not protect Trustees where they Mceed tlieir 
"powers or do illegal acts; for it is evident that no 
"Truster, in declaring that accepting and acting 
"Trustees shall not be liable for the consequences 



" held to liberate Trustees from the consequences of 
"gross negligence, amounting, or equivalent to, what 
" is called culpa lata.** 

The appointment of Directors by the shareholders 
of a Joint Stock Bank, is substantially the constitu- 
tion of a trust The shareholders having confidence 
in the persons selected as Directors, delegate to them 
the uncontrolled management of the affairs of the 
company, without even reserving to themselves a 
power of snperviBion or inquiry into the details of 
their own business. The confidence reposed is exu- 
berant and unbounded, and there can be no reason 
why a clause of exemption of the Trustees from 
liability should, in such a case, be less strictly con- 
strued than in the case of an ordinary private trust. 

If) therefore, the shareholders can show that a 
Director was guilty of any illegal act, of any act un- 
authorised by the constitution of the company, and 
beyond the powers delegated to him, or any act or 
series of acts of gross negligence, that Director must 
be held responsible to his constituents for any loss 
which thu company has sustained through such ille- 
gal or unauthorised act, or gross and culpable negli- 
gence. 

It is hardly necessary to add, that, in the case of 
absolute and wilful breach of trust, the guilty jxarty 
would be liable to his constituents fur tiic- injurious 
consequences of his crime. 

II. The next class of questions arise botwixt the 
public, or rather those members of the public who 
alleged that they wore induced by the inipro[)er con- 
duct and erroneous representations of the Directors 
to become shareholders on the one hand, and the 
Directors or certain of their number on tljo other. 

The statements of the aiiaii's of the axnpany, and 
the Ilci>orts made by the Directors at tlio annual 
meetings of the company, had unquestionably tho 
clloct, and were intended to have the effoct of raisin;* 



"which may attend their performance of specified , or keeping up the price of the shares of tho comi»any 
" or implied duties of the office, or for incidcnt<d '< in the market, ami inducing multitudes to become 
" omissions which may occur in the performance of | tJiarehuldcrs in reliance on the vcnicity of thcso 
" them, can possibly provide for their doing acts not ' statements. ( \ipies or abstracts of these statements 
" authorised by him. Neither is it the nature or object were handed to tlic newspapers for the pnr[H)se of 
" of this clau<(e to interfere with, or in any way allcct, publication, ami they were otherwise circulated and 
"the positive duties undei-taken by the Trustees brought under the notice of the public. 
" on assuming their office, but merely from incidental ! The Directors are accused of liavini^' wilfully or 
"liability incurred in fuUllling these duties." And .iiogligcntly issued lleporte in which the position of 
with reference to omissions, ^Ir Fm-syth afterwanls J the company was gros.sly misrepresented— of having 
observes, (p. 307,) "that under oniw.si«ms are not to '' represented, at a timewln-n the concern was really in- 
" be included matters amounting to that culpa UUa, solvent, that profits had been made sufficient to war- 
" which is c<juivalent in its civil ell'ect to fraud, and i rant them in declaring dividends of eight antl nine 
" that, therefore, in judging of liability wlierc there l»<^r cent. By these misrepresentations, the claimants 
"is an exemption for omissions, the qm-.-stiou i.s, say they were induced to become slianholders of this 
" whether the Trustee has been \::}x\\iy of cwZ/mj hU>t / insolvent company, and in con.stMpn-nce have lost 
" It iunloubt<nlly .nppcars tliat the j»rincii»le i»f our l:w*g*i sums of money, and tluy now seek indenniifica- 
" law is, lliat the usual pri»tcc(ing clause cannot be tion from tlic Direetors for the hiss which they .illei;.) 
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they have sustaiued through thoir fraadolcnt or 
culpably negligent conduct. 

It is evident that in this class of cases the Directors 
can derive no benefit from the clause of exemption 
in the contract of copartnery. At the date of the 
alleged delict or quasi delict which forms the ground 
of the claim, the contract of copartnery was re$ inter 
(Uio8 acta, so far as those individuals^ who were not 
then, but subsequently became shareholders, were 
concerned. The qncstions, therefore, arise divested of 
specialties, (1) Was there cnl^ia, (whether fraud or 
negligence,) on the part of the Directors) and (2) if 
so, were the claimants sufferers thereby, and what 
was the extent of their loss ? 

If these questions are answered in the affirmative, 
the claimants must prevail to the extent of the 
damage which they may be able to prove that they 
have suffered. 



SEARCHES FOR INCUMBR.VNCES. 



and grievous where the subjects are of small vafaie; 
so much so, indeed, that in transactions oonoeming 
such subjects, searches are frequently dispensed witL 
The suggestion which we would offer (and for 
which we cannot claim any originality) as a means of 
reducing the exixmse of a search, is the following: — 
Let there be only oue Register of SasineSi and one 
Register for Inhibitions and Adjudications, and let 
these be kept at Edinburgh. To this course we do not 
think that there can be any objection. If adopted, 
there would be only two Records to search in place of 
five, and necessarily less risk of omissions in the 
course of the search. While there appears to be 
serious difficulties in the way of reducing the period 
of the long prescription in reference to heritable rights, 
we think that the search in the R^;ister of Inhibitions 
and Adjudications might be reduced to a period of 
ten or twelve years, without the least injury or risk 
to any one. A creditor delaying to carry out his dili- 
gence during such a period, diould bo held to have de- 
parted from it. 

As omissions frequently occur from the similarity 
of description, and the consequent difficult of dis- 
tinguisliing subjects, we would recommend one of two 
courses to be adopted, by either of which grcaUsr ac- 
curacy would be attained: — (1.) That tho keeper of 
the Register of Sasines should koep a book, containing 
a copy of the description of the hinds, with a distinctive 
number and letter; that after the land^s have been 
once entered therein, the number and letter shoold be 
added to the docquet appended to tho registered 
deed by the keeper, and that all subsequent deeds 
affecting the lands should contmn the distinctive 
number and letter assigned to them, so that when 
presented for registration a short entry might be 
inserted in the b(K>k so kept, under the proper 
head, somewhat in the form of the present Inventories 
of Writs. If a mctluKl simihvr to this were adopted 
a search in the S:ksine Record Twould consist of a 
certified copy of the entries under the hand of the 
keciH>r. Or (2) the Registrar of Sasines might koep an 
inventory or abstract of titles applicable to each sepa- 
rate subject marked with a distinctive number and 
letter; and when a deed is to bo recorded, a short 
abstract thereof might be added to it Tho deed 
should, of course, bear the number and letter, so that 
the Registrar might at once lay his hands on the 
inventory or abstract referring to the lands coo- 
tiiucd in the deed. When a search was required in 
the Siisire Record, a certified copy of tho inventory 
or abstract would serve the purpose. Of course, i^ 
woulil tike a number of years before the public coai<l 
obt'viii the full benefit of cither of the two ctmrsea 
pro^ioscd; but in a large number of cases 
searches have already been brought down to a 



As the Lord Advocate has intunatcd his intention to 
introduce a Bill into Parliament during the present 
Session, with the view to lessening tho pr&scnt heavy 
expense of scai-ches for incumbrances affecting heri- 
table subjects, it may be not out of place for us to 
state generally what is at present necessary in order 
to procure a search for the prescriptive period ; and 
to suggest a mode by whicli the expense may be 
lessened witliout in the least detracting from the 
accuracy of the sc:u'ch itsel£ 

Tlie Registers usually examined, arc the General 
Register of Sasines, in which it i.s competent to re- 
cord deeds affecting hinds in any part of the kingdom, 
and the P.-irticnlar Registers of Sasines, in which it 
is only competent to record deeds affecting hmds 
within the district to which tho Register is applicable. 
Resides these, it is also necessary to examine the 
(Jcneral Register of Inliibitions, the Particular llogi- 
8ter o ' Inhibitions for the district in which the hinds 
are situated, and also the Register of Ailjudicatioiis. 
There are thus fiYC different It coords to be searched, 
for a period of forty years, in onlor to exhibit a coni- 
ji^cte search. The course usually followed is for tho 
agent to forward to the Searcher of Reconls in ICdin- 
burgh a memorandum for search, contiining a copy of 
the descrii»tion of the lands, and the names and desig- 
nations of the parties against wlioni ho wishes the 
search to be made. Wlicn the scarcli lias boon com- 
pleted at KiUnlinrgli, it is necessary to have it con- 
tinned in tho Particular Rc^^istcrs of Sasines, and 
Inhibitions, in order that it may be broui^ht down to 
the date of the scttlonicnt of the transaction. Tho 
expense incurred from the necessity of examining so 
many records usually amounts to from .£12 to .£15» 
and while the burden is not much folt where the value 
of the lands is considcniblc, it is found to be heavy date, or in the case of new feus, tho advantages 
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would be at once felt — a search would be almost cer- 
tain to be accuFate, and in place of having to pay 
from £12 to £15, a complete search might be ob- 
tained at an expense of from £2 to £3. 



MANDATE OR AGENCY. 

CContmued from page 52. J 



a— POWEBS, DVTIBBy AND OBLIGATIONS OV AGENTS. 

3. Ddegation of Agenffs AvOhanty, — ^It is a well 
established principle of law, that an agent in ordinaiy 
circumstances, and without express authority, or a 
fair presumption of one growing out of the particular 
transaction, or of the usage of trade, has no power to 
delfigate his authority by employing a sub-agent to 
do the business which he has undertaken, without 
the knowledge or consent of his principal The 
reason is obvious since an exclusive personal trust 
and confidence has been reposed in the particular 
party chosen, and elected by the mandant propter 
delectum perecmce. And hence is derived the maxim 
of the common law, ddegata potettas turn potest 
ddegarL It would appear that by the Roman Code, 
a mandatory might have committed the execution of 
Us commission to a third party, but the law of Scot- 
land does not permit such a delegation of authority, 
{See Stair, 1-12-7, and JSrtkine, 3, 3, 34) ; when it 
is intended, therefore, that an agent should have 
power to delegate, it ought to be conferred expressly 
by the principal Certain cases indeed may occur 
where such an authority will be implied, as where it 
is indispensable by the law in order to accomplish 
the end proposed j or it is the ordinary custom of 
trade; or it is understood by the parties to be the 
mode in which the particular business would or 
might be done. But it is always proper and advis- 
able to confer the power by express terms of sub- 
stitution, because where this is done all questions 
respecting the legality of the act of delegation will be 
obviated. Although an agent cannot, without such ex- 
press or implied permission, delegate his authority so 
&r as the principal is concerned, yet the substituted 
agent may still be responsible to the original agent for 
his acts under the substitution, as much as the latter 
is responsible to the principal (JSitkine, 3, 3, 34.) 
The original agent must answer to the principal for 
delates named by him, whether with or without 
permission j in the latter case, he must answer ab- 
solutely; in the former, he will be safe if in bona 
fdt he believed the delegate to be competent and 
solvent {Thmwm & Dancan^ 16th July, 1754-5, 
BrounCs Sup., 276.) 

4. JoirU PrindpaU and Joint Agents. — In regard 
to cases of two or more principals, it may be generally 
laid down, that if they have a several and distinct 



interest, no one of them can ordinarily appoint an 
agent for all the others without their assent and 
concurrence. Upon the same grounds, where dif- 
ferent persons have separate and distinct, though 
undivided interests in the same personal property, 
one of them cannot appoint an agent for all But 
it is proper to observe, that in case of partnership 
a different rule obtains; and that with respect to part^ 
owners of ships, there is some peculiarity in the 
law. {See 2 BdCs Com., p. 638.) With regard to 
joint-agents, on the other hand, it is a general and 
well estabUshed rule of the Common Law, that 
where an authority is conferred on two or more 
persons to do an act without a power to the plurality 
or any determinate number to act as a quorum, the 
act is valid to bind the principal only when all of 
them concur in doing it, for the authority in such a 
case IB construed strictiy, and the power ia under- 
stood to be joint and not several {Stair, 1-12-13; 
£iMne, 3, 3, 34.) But though the rule of the 
Common Law is thus strict, yet it cannot be re- 
garded as inilexible, and in commercial transactions 
a more Hberal interpretation in favour of trade is 
admitted as tending to promote public confidence. 
(Vide Stair and Erskine ut supra, also Stcry's Com- 
mentaries, sec. 38-43.) The general rule, also, is 
admitted to be different in a matter of public trust, or 
of power conferred for public purposes, and if all meet, 
in the latter case the act of the majority will bind. 

5. Nature and Extent of AgenJPs Authority. — ^The 
chief obligation arising from the contract which we 
are now discussing, lies upon the agent, who, by his 
acceptance, is bound to execute the mandate. The 
authority conferred, as we have already seen, is al- 
ways construed to include the necessary and usual 
means of executing it with effect. All written 
powers, such as letters of attorney or of instructions, 
receive a strict interpretation, and the authority is 
never extended beyond that which is given in terms, 
or is necessary and proper for carrying the com- 
mission into full effect. In written instruments also, 
of a less formal character, the like construction 
generally prevails, and they are never interpreted, so 
as to authorise acts obviously without the scope and 
intent of the particular matter to which they refer. 
Principles very similar may be traced back to the 
Civil Ijaw, and the doctrine with us has been very 
accurately laid down by Lord Stair : "where, in gene- 
ral mandates, some things are specially expressed, 
the generality is not extended to cases of greater 
importance than those expressed." {Stair, 1-12-15.) 
When a written authority is known to exist, or is by 
the very nature of the transaction pre-supposed, it is 
a duty incumbent on all parties dealing with the 
agent, to examine the terms thereof, and satisfy 
themselves of the extent of his powers. Mercantile 
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instraments, snch as orders and letters of mstructioD, 
are generally, out of favonr to commerce, constmed 
with great liberality, and pronounced free from the 
application of .technical rales. The coDStractiun of 
mere commissions is to be extended, restrained, quali- 
fied, and in general, assisted by the usages of trade. 
Thus, if it is the question to sell goods upon credit, 
an agent employed to sell without special restraint 
may follow that course. But he cannot sell on 
credit, in a case where it is not the usage, unless he 
be expressly authorised, because this would be to 
sell in an unusual manner. Nor can he bind his 
own principal to other modes of payment, than a pay- 
ment of movey at the time of sale, or on the usual 
credit 

In general, the maxim holds good, that where an 
express power is conferred by writing, it cannot be 
enlai^ed or controlled by parole OTidence. A general 
agent must exercise a sound discretion, and he has, 
as we have seen, all the implied powers which are 
within the scope of the employment The principal 
will be bound by the acts of his agent within the 
scope of the general authority conferred on him, 
although the latter violates by those acts tiie private 
instractiona and directions given to him by the 
principal. If the agent's powers are special and 
limited, he must strictly follow them, and if he ex- 
ceed his limited authority, the principal is not bound 
by his acts, unless indeed he has held him out as 
possessing a more ample commission. The ground 
of this distinction is the public policy of preventing 
frauds upon innocent persons, and the encouragement 
of confidence in dealing with agents. The maxim 
of natural justice here applies with its full force, 
that he who, without intentional fraud, has enabled 
any person to do an act which must prove injurious 
to himself, or to another innocent party, shall him- 
self sufifer the injury, rather than the innocent party 
who has placed confidence in him. The general 
ground on which this distinction is taken, has been 
ably explained by Mr Lloyd, in a note to Faley's 
Treatise on Agency, p. 199. Of course, the maxim 
fails in its application when the party dealing with 
the agent has a full knowledge of the private instruc- 
tions of the agent, or that he is exceeding his au- 
thority. The same rale was also recognised, and 
applied with rigorous exactness in the Roman Law, 
(Story on Eq, Juriapr., VoL L, sec. 394.) Pothier 
has laid down the rule in a very satisfactory manner, 
and with characteristic clearaess, (1 FoI/l on Oblig, 
by Ivans, N. 79.) This distinction between cases of 
general agency, and those of special agency, seems at 
first view to import a difference of doctrine founded 
more on arbitrary rules than on just reasoning. But 
properly considered, the same principle pervades and 
governs each of the cases. Mr Smith, in his useful 



Compendium of Mercantile Law, (pp. 46, 47,) has 
stated the distinction with clearness and brevity. 
The appointment of the agent is his only authority. 
It may be general, to act in all his principal's al^irs, 
or special, concening some particular object It may 
be limited by certain instractions as to the conduct 
he is to pursue, or unlimited, leaving his conduct to 
his own discretion. But whether there be a special 
authority conferred on the agent to do a particular 
act, or whether there be a general authority to do aU 
acts in a particular business, each case includes the 
usual and appropriate means to accomplish the end. 
(ZfoycTs Pcdey, 197-200.) Talin, an eminent French 
jurist, has remarked that it is permitted in the usage 
of trade for factors to go a little beyond their orders^ 
when these are not very precise or absolute, (Valm*s 
CoTTL, Bur Y ord. de la ^ertom IL, p. 32 ;) but Chan- 
oellor Kent disapproves of the opinion so expressed 
by Valin, founded as it was on a particular case de- 
cided by the French Admiralty. (2 Kents Oom,, 618.) 
Whatever would be sufficient, if done by the principal, 
is sufficient to be done by his representative, though 
the inability which excuses the principal from doing 
more does not affect the agent (Cokeys Lit, 258.) 

By far the most numerous cases of agency arise 
from verbal instractions, or by implication from the 
particular business of the principal or agent, or from 
the usual dealings between them, or from the general 
usages of commerce. An implied agency is never 
construed to extend beyond the obvious purposes for 
which it IB apparently created. The intention of the 
parties, deduced from the nature and circumstances 
of the particular case, constitutes the trae ground of 
eveiy exposition of the extent of the authority, and 
when that intention cannot be clearly discovered. Hie 
agency ceases to be recognised or implied — Obligatio 
mandati corucTitu oontrahentium oonsutU. The Roman 
law fully recognised the same doctrine as to the na- 
ture and extent of the limitations of an implied agency. 
Where a man stands by knowingly, and suffers another 
person to do acts in his name, without any oppositioD 
or objection, he is presumed to have given an autho- 
rity to do those acts. It in now clearly established 
that if the true owner of property stands by and 
knowingly suffers a stranger to sell the same in his 
own Uimie, as his own property, without objectioin, 
the sale will be valid against the trae owner. (Story's 
Com., sea 91.) The same rale applies to cases where 
a clerk accepts or indorses bills or notes for his master, 
which the master afterwards pays as legitimately ac- 
cepted or indorsed — for his acquiescence under sndi. 
circumstances will be treated as equivalent to auk 
affirmance of the authority of the clerk to do sadi 
acts. In like manner, an implied authority may l»e 
deduced from the nature and circumstances of tise 
particular act done by the principal. Thus, if tike 
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owner should send goods to an auction-room, or 
other place where it is the ordinary business of the 
person to whom they are confided to sell, a power of 
sale is implied; the principal will be bound by the 
sale, and the purchaser will be safe. In like manner, 
the tacit consent or acquiescence of the principal may 
be deduced from the usual habits of dealing between 
the parties. The known usages of trade, also, often 
become the true exponents of the nature and extent 
of the implied authority. As to the incidents which 
are implied by law, from the direct or principal 
authority, we have already stated that every such 
authority carries with it, or includes in it, as an inci- 
dent, all the powers which are necessary, or proper, 
or usual, as means to e£fectuate the purposes for which 
it was created. In some cases the nature and extent 
of the incidental authority turn upon yeiy nice con- 
siderations, either of actual usage or implication of 
law. Incidental powers are generally deduced either 
from the nature and objects of the particular act of 
agency, or from the particular business, employment, 
or character, of the agent himsell In some cases 
the deductiim is, in the absence of all contrary 
proofs, a mere inference of law; in others, it is a 
mere matter of fact, or an inference of fact; in 
others again it is a mixed question of law and 
fact For practical illustrations of these distinc- 
tions, reference may be made to Story a Commentaries 
on Agency, sec. 101-125. As to incidental powers 
by inference of law, it is a universally recognised 
principle that an authority to buy or sell goods in- 
cludes the authority to execute the proper vouchers 
therefor; and Justice Story has laid down the rule, 
that the possession of a negotiable instrument is gene- 
rally deemed sufficient prima facie evidence of the 
title of tho possessor to receive payment of it. The 
question, whether the mere possession of a bill of 
exchange by a factor does of itself imply authority 
to uplift the principal sum, was mooted, but not 
decided, in a recent case before our Court {River 
Clyde Trustees, 17th March, 1853, 15 D. 36, since 
decided and affirmed in House of Lords.) But by 
far the largest portion of incidental powers is de- 
duced from the particular business, employment, or 
character, of the agents themselves. Whatever acts 
are usually done by particular classes of agents, what- 
ever rights are usually exercised by them, and what- 
ever duties are usually attached to them, all such 
acta, rights, and duties, are deemed to be incidents 
of the authority confided to them in their particular 
business, employment, or character. Some of the 
incidental powers belonging to each of those classes 
of agents, before enumerated, have been stated by 
Justice Story in his Commentaries, sec 107, et seq , 
and it is unnecessary for us to examine them more 
particularly. 



If it be intended to confer power on a factor or 
agent to do extraordinaiy acts, the factory must be 
special, and we will therefore specify a few things 
which cannot be done without special authority : — (1.) 
It is incompetent for a factor, not specially aothorised, 
to sell an heritable estate, or even a moveable article 
of great value. {Thomas, 4th July, 1829, 7 Sh. 828.) 
(2.) Nor can he, without express powers, enter his 
constituent heir to a succession so as to incur any 
risk of representation. It is proper to remark, how- 
ever, that the responsibility here is now greatly 
avoided by the Service of Heirs Act .(10 and 11 
Yict., c 47), whereby the liability to be incurred 
may be restricted to the value of the succession. 
When the fiu^r has power to enter his consti- 
tuent as heir, it implies power to do what is re- 
quisite to establish and enforce the dum to the 
succession, and therefore to reduce an adverse ser- 
vice, (Giford, 11th Feb., 1834, 12 Sh. 421), and a 
general authority has been held a sufficient warrant 
for the factor to serve the constituent heir to a lucra- 
tive succession. {MauU, 13th Dec., 1811, F.C.) (3.) 
Special powers are required to enable the factor to 
compromise his constituent's claims, or to accept a 
composition, or to submit to arbiters any debateable 
right arising between the constituent and a third 
party. (JIollingvH>rtIiy 21st Jan., 1813, P.O.; Bridges, 
22d Nov., 1831, 10 Sh. 43.) On this point (says 
Mr Erskine) the power of tutors is greater than that 
of general mandatories. For which this reason may 
be given, that the power of tutors ought to extend even 
to uncommon acts of administration when they ap- 
pear profitable to the pupil, because pupils, having 
tutors can do no deed; but there is no such necessity 
to stretch the powers of a general mandatory, for the 
mandant is capable by himself of transacting or re- 
ferring to arbiters any debateable daim, and if he 
wants to devolve that power on a mandatory he may 
do it by a special commission, (Ersk. 3, 3, 39.) (4.) 
If the factor is to have power to borrow money, and 
to convey the personal or heritable security of his con- 
stituent, it must be expressly conferred, and the clause 
of registration in the deed of factory should contain 
a consent to execution against the constituent In 
special circumstances, as to preserve the estate in order 
and repair, the Court have extended the general power 
of a factor to borrowing money for these purposes. 
{Thomson, 23d Dec, 1842, 5 D. 379.) (5.) In one 
old case it was held that a factor with general powers 
had no title to pursue removing, {York's Building Coy,, 
14th Nov., 17G4, Mor. 4054), and in another that a 
factory or commission did not give power to change 
a debt from heritable to moveable, {Brown, 2Gth Jan., 
1 7 79, F.C) If, in a general mandate, some particular 
cases are expressed, the mandate is not to be extended 
to cases of a dificrcut kind from those which are ex- 
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pressad for, though saeh mandate be in the form of 
words general, yet the aabjoinii^ of certain particolars 
makes it special, and so restricts it to the particnlan 
of the same kind and nature with those which are 
expressed. (See JSrtk. 3, 3, 39.) 

It may be stated generally, that no representa- 
tions, declarations, or admiBsions of an agent will bind 
Ids princtpal, except in cases within the scope of the 
anthority confided to him, sabject, however, to the 
same dirtinction, of which notice has been already 
taken, between general and limited agents. For where 
the acts of the agent will bind the principal, there his 
representations, declarations, and admissions respect- 
ing the snbject-matter will also bind him, if made at 
the same time and constituting part of the ree getUu. 
{8u>qf$ Corn., sec. 134.) Thns, a warranty given on 
the sale of a horse by a servant ordinarily employed 
to sell Lb binding upon the master ; bat to affect an 
employer with a warranty made by his agent on a 
sale, it most be made at the time of sale, or mnst be 
connected by direct reference with the sale. In con- 
tracts of insuranee, where the mis-statement or sup- 
pression of any fact which could influence the judg- 
ment of the underwriter goes to the very foundation 
of the contract itself; it is not less fatal to the right 
of the party claiming the benefit of the insurance that 
the error was produced by the act of Ids agent than if 
it had been wilfully occasioned by himself; and there- 
fore the most explicit disclosure by the assured to his 
agent of all the &cts within his Imowledge, with the 
intention that they should be communicated to the 
insurers, will not assist his right to recover, if any part 
of that intelligence, or of what the agent may be in 
possession of from other sources, ^ material^ have been 
withheld. As Mr Lloyd justly remarks : — '' A man 
" cannot adopt another as his agent for making a con- 
** tract and repudiate his responsibility for the conduct 
** of the agent in making it." (JLloydCt Paley^ foot- 
note p. 260.) Upon the principle that whatever is 
known to the agent must be presumed to be known 
to the principal, it is immaterial through what chan- 
nel the fact concealed happens to be known to the 
agent (See case of Dunhp v. Stewart, aflirmed by 
House of Lords — Parky 209.) As the concealment of 
a material &ct invalidates the policy, a fortiori the re- 
presentation of one which is fSdse has the same effect, 
and it makes no difference that the representation is 
without firand, and that the fact alleged is true in the 
belief of the agent making it {LloyiJPe Paley, p. 
256-260.) Upon a similar ground notice to an agent 
o|)erates as constructive notice to the principal him- 
self^ where it arises from or is at the time connected 
with the subject-matter of his agency. But it must 
be kept in view, that notice, in order to affect the 
principal in reference to a contract completed by the 
interposition of an agent, must be to an agent em- 



powered to treaty and not to one who is merely em- 
ployed to carry proposals from one side to the other. 

The admissions of agents concerning those transac- 
tions in which they are employed are, for some pur- 
poses, equivalent to the aidaiowledgment of the 
employers themselves. It is not, however, to be con- 
cluded that the declarations of an agent have always 
the same force, for the purpose of dispensing with 
proof of the fact, as the admission of the principal 
himself would have, though that force may always be 
attributed to them when they are the foundations of a 
contract which the agent has power to maka The 
distinction between those cases in which the declai»- 
tions of agents affect the principal, and those where 
other evidence is necessary, was diacnssfd at great 
length and with much anxiety in the English case of 
Fairlie against HatHnffe, (10 Ve. Jun., 123), and the 
principle there laid down has been recognised and 
followed in subsequent dedsions. 

We have already had occasion to remark, that 
although the powers of agents are ordinarily limited 
to particular acts, yet that extraordinary emergencies 
may arise in which a person who is an agent may, 
from the very necessities of the case, be justified in 
assunung extraordinary powers^ and that his act% 
fSturly done under such circumstances, will be binding 
upon his piindpaL The same doctrine would seem 
to apply to the case of a mere stranger under circum- 
stances of the most urgent necessity, as, for example, 
in cases of irreparable ii^ury to perishable property, 
occasioned by fire, shipwreck, inundation, or other 
casualties, and found without any known owner or 
agent In such cases he performs the functions of 
the neffoHorum geetor of the civil law, and seems justi- 
fied in doing what is indispensable for preserving the 
property, or to prevent its total destruction. (Stair, 1, 
8, 3 ; Erdnne, 3, 3, 52.) 

(To be coniintiML.) 



Tbeatiss ok the Law of Stoppaqe nr hiaksitu. 
By Thomas S. Paton, Esq., Advocate. Bell and 
Bradfute, Edinburgh, 1859. 

Thx right to stop in iramilu is to be distinguished on 
the one hand, from the seller's right to retain while the 
price is unpaid, and on the other, from his right to 
demand restitution where deliveiy has actually been 
made. Irrespective altogether of the question, whether 
the property of goods sold has passed to the buyer, it 
is fixed law, both in England and Scotland, that the 
vendor is entitled to keep the goods until the price 
has been paid — and that, even where they have been 
sold upon the condition that the price should be paid 
at a future date or by bill, if the vendee has become 
insolvent In Scotland, tins right of retention is so 
extensive, that even although the price of the goods 
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has been paid, a vendor is entitled, in a question with 
the creditors of a vendee who has become bankrupt, 
to retain the goods sold for other debts. It is differ- 
ent, however, when this right of retention is pleaded 
agadnst a second purchaser; for now, by statute, the 
right in such a case is limited to one of retention for 
payment of the price, or for performance of the obli- 
gations or conditions of the contract of sale, or of 
other express contract with the purchaser. In ques- 
tions with the purchaser or his creditors, the right of 
retention remains as before. The vendor is also en- 
titled to restitution, even after actual delivery of the 
goods sold, if the delivery has been procured by fivlse 
promises and fraudulent concealment Thus, where a 
purchaser induced the seller to deliver goods to him 
on the promise that the balance of the price, part of 
which had been paid, would be settled in a few days, 
and concealed the fact that he was then taking steps 
to have his estates sequestrated, it was held that the 
trustee on his estate was not entitled to the goods 
without paying the balance of the price, (^Watt v. 
Findlay and HendrU, 20th Feb., 1846, 8 D. 529.) 

The remedy of stoppage in tra/nMUu was intro- 
duced to meet the case where the vendor had 
parted with the possession of the goods, and the 
vendeo had not yet acquired it. It can only be 
applied where the goods are on the way to the ven- 
dee. So soon as they have come into his pos- 
session or under his control, the transit is ended 
and the remedy lost While, therefore, they are 
in the hands of a carrier, hired by the vendor or 
vendee, for conveyance to the latter, they are in 
transit^ and may be stopped. It is, however, ab- 
solutely essential to the exercise of this remedy, that 
the possession of the carrier should be a possession 
in that character, and for the purpose of conveyance 
to the vendee. If the ultimate destination of the 
goods be from, and not to the buyer, and the power 
to direct and control the despatch of the goods to such 
a destination be committed to him, the transit is at an 
end when delivery is made to the carrier who under- 
takes, with or for the vendee, to convey the goods to 
that place. And again, the carrier may, at the journey's 
end, where delivery to the vendee was contemplated, 
agree to become his agent — miiy keep them in store 
for him under a new contract, and in such a case, 
the transit will be accomplished, and the remedy of 
stoppage excluded. 

The right of stoppage in tramUu may therefore 
be defined to be a right competent to an unpaid 
vendor, or one substantially in such a situation, who 
has parted with the possession of goods to prevent 
that possession being acquired by an insolvent vendee. 
This definition excludes a great many cases which 
have been dealt with as belonging to this branch 
of Mercantile Law. As to these, Mr Paton correctly 
says (p. 68), '*In all sales effected while the goods 
'' are lying in bonded and other warehouses, where 
" there is generally no transit to be performed but 
" simple delivery, actual or constructive, to be effected, 
'* there is much reason for holding that it is not a 
** question of stoppage in transitu that arises, but a 
" question of lien or retention.** In such cases there 
is a transference, but no transit, from the seller to the 
buyer contemplated; and, therefore, it is by a mere 



fiction that this remedy is made applicable. The real 
question in these cases is, whether the vendor has 
parted with the possession which he held by the 
warehouseman or the storekeeper. It is a misnomer 
to designate the change of agency — ^the act by which 
tbe custodier becomes the vendee's agent — as a tran- 
sit But a great many cases have been pleaded and 
decided as cases of stoppage in transitu, where no 
transit was contemplated, and we must, therefore, 
look to them as authorities in this branch of law. 

Still, when the seller is the actual custodier of the 
goods^ the distinction between a right of retention 
and a right to stop in trantihi has been properly 
observed; and it is necessary in any treatise on the 
subject to keep this clearly in view. Mr Paton 
devotes a separate section to the consideration of 
such cases; and any one will naturally turn to this 
first to ascertain what stoppage in transitu really is, by 
the ordinary process of distinguishing it from that 
with which it may be confounded or to which it is 
akin. We do not wish to be censorious or to deal 
hardly with the author, but the perusal of this some- 
what lengthy section naturally brought us to look at 
the Introduction for some account of the plan and pre- 
tensions of the work. We there find that it was the 
author^s intention "In many instances to make the 
" Judges, who are the great expounders of the law, and 
" with whom resides that wisdom which in an eminent 
" degree is conversant with its principles, speak for 
" themselve&" We were satisfied that this intention 
had been carried out There is no reason why the 
Judges should not be allowed to speak for tiiem- 
selves; but then we have the Reports in which they 
do speak for themselves, at some length too; and 
we object to any treatise which is but a ri^ctufe 
of these Reports, or as in the present instance, to a 
great extent, a series of copious quotations from 
"Leading Cases," and a re-print of whole Acts of 
Parliament 

But to keep to this section, the first thing that 
strikes us is the sad puzzle in which Mr Paton has in- 
volved himself about a distinction which he seems to 
suppose exists between the transference of goods in 
bonded and free warehouses. He sets out by saying that 
goods which are bonded in the seller's own warehouse, 
are, while they remain there, subject to his right of 
retention, and that the doctrine of stoppage in transitu 
does not apply. Quite right, but suppose it is a free 
warehouse, what difference does this makef After 
stating that when goods are sold in store, and no 
transit is contemplated, the vendor's right on the in- 
solvency of the vendee is properly one of retention 
and not one of stoppage in transitu, he proceeds :— 
" It might be difficult, in the face of the decisions, to 
"hold that this could apply to all warehouses or 
" wharfs, because by the older decisions both in 
" England and Scotland, the doctrine of stoppage in 
" transitu has been frequently applied to sales in such 
"warehouses; but in regard to sales of goods in 
" bonded warehouses, when goods are imported, 
"and on arrival at their place of destination, are 
" placed in a bonded warehouse in the importer's 
" name, the transit is at end, and the goods held to 
"be delivered into his possession." Would the 
transit not be at end if the warehouse were free 
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and not bonded 1 Besidesy whmt place is there 
for the exeidBe of the right of retenti<m or of stop- 
page in transitu, when the tnmsit is at end, and 
the goods have been deUvered to the purchaser t 
** Bat," he goes on to say, "in snch a case he (the 
«< importer) has got more, (than oonstractiTe posses- 
"sion,) he has got actual possession, because the ex- 
*' press object of the Bonding Acts is to give him 
"power to sell while the goods are lying in the 
" bonded warehouse; and every facility for that pur- 
"pose is afforded, so much so, that he has access to 
"them at any time^ and has complete control over his 
"goods, as much as if they were placed in his own 
"warehouse. In this way the goods are placed in 
"his own warehouse. .... 'The warehouse 
"is his' — and 'the right which such a party has 
"when he selh to a third party, is one of lien or re- 
"teution, and not st<»ppage in iramitu,** There is a 
two-fold cause of confusion here. We hare first the 
transit to the importer of goods lodged in bonded 
warehouses, confounded with the deliveiy of those 
goods to a purchaser from him, while they remain in 
the warehouse. And then there is the supposed dis- 
tinction between bonded and free warehouses, Kow, 
the Bonded Warehouse Acts do not put the keeper 
or any other person who has goods therein, in a 
better position than the owner of goods in a free 
warehouse. The whole effect of these Acts, as regards 
sales of goods in a bonded warehouse, is by the ob- 
servance of a particular form to take them out of the 
reputed possession of the seller; and, therefore, it is 
quite a mistike to draw distinctions between the 
rights of vendors to retain or stop goods in the one 
or other. Mr Paton gets satisfied of this to some 
extent as he proceeds. (Vide page 83.) It is un- 
fortunate that he shoula surround himself with 
difficulties that do not exist, or at all events, that 
do not in any degree interfere with or affect the 
subject in hand. As another instance of this, 
in a note at the very outset, he says that in Eng- 
land the property of goods sold, passes by the con- 
tract, while in Scotland it does not; but thnt the 
difference seems to be one of form rather than 
substance, except in one particular. For this ex- 
ception, he refers us to the section which we 
have just referred to, where he says, ''There is one 
"distinction, however, between the law of England 
"and Scotland of vital importance, and which arises 
"from the different rule which prevails in each, as 
"to the passing of the property;*' and to point out 
this distinction, he quotes from Bell on Sale, to show 
that on the bankruptcy of a seller, who is still in the 
possession of the goods, his creditors "are entitled 
"to consider the property as still untransferred from 
"the seller, leaving the buyer to claim as a personal 
"creditor for the price paid, or for damages for non- 
" delivery." Looking to the provisions of the Mercan- 
tile Amendment Act, (Scotland,) 1856, we are inclined 
to differ from the author, (page 98,) when he says that 
"The rule in Scotland undoubtedly is that the property 
" of the thing sold passes to the buyer only by delivery." 
But whatever doubt may remain as to this, it is quite 
dear that what Professor Bell, in the continuation of 
the passage quoted by Mr Paton, terms "an unhappy 
"and unjust consequence of the general principle of | 



"the Scottish law," is now removed by the first 
section of that statute. The onussion to notice 
this alteration is quite unaccountable, not more be- 
cause of its "vital importance," than because in a 
few pages further on, Mr Paton quotes the second 
section of the Act, and points out the effect which it 
has on the seller's general right of retention, when 
a sub-purchaser claims delivery. Having thus omitted 
to notice the limitation of the rights of the creditois 
of the seller, as regards goods sold, but not delivered, 
Mr Paton says that "it is sometimes material in discus- 
"sing questions of retention and stoppage in transiht, 
"to ascertain whether the property of the goods has 
"passed." Of course, he is dealing with the unpaid 
vendor's right to retain or stop; and it is plain 
beyond question, that such a right must stand or 
fall, as the possession has or has not been completely 
transferred. In England, whence we have our Law o£ 
stoppage in transitu, the completion of the contract of 
sale has always passed the property, and from the first, 
therefore, the state of the possession of the goods sold 
was the criterion of the seller's right to stop. There 
is no place for the exerdse of it, unless the goods 
have been delivered for conveyance— or, in its widest 
sense, ordered to be transferred to the purchaser. 
The proprietary right in the goods is only involved 
to this extent — tliat the remedy is competent to one 
who was before the sale owner of the goods — or sub- 
stantiayiy so in a question with the vendee — and to 
no other. Mr Paton himself says in an earlier 
chapter, "The main point to consider, is whether 
"the goods are in the course of transit from the 
"seUer to the buyer when sought to be stopped." 
So much then for the subject of which Mr Paton 
treats. The book opens with a short account of the 
nature and effect of stoppage in transitu. This is fol- 
lowed by an answer to the question "Who has the right 
"to stop)" and a chapter on "Transitus." This hitter 
is decidedly the best in the book. The result of the 
various cases is stated with precision, and we cannot 
avoid contrasting it with other parts of the work. 
It shows that a little care would have insured a 
better result The arrangement of the succeeding 
chapter is most faulty. The portion of it to whicli 
we have already alluded, should have been found iu 
the first chapter; but instead of that, it is one of the 
subdivisions of the chapter, titled "Delivery cuts off 
the right to stop." The question to be answered in 
this part of the treatise properly is. How is the right 
to stop defeated? And the answer — to be illustrated 
by the principles ascertained in the various cases oa 
the point is — By delivery to the vendee or the in- 
dorsation of the bill of lading for the goods, althoagh 
still in transit, to a Ixma fide onerous indorsee^ 
who has no reason to suspect that the price will 
not be paid. Id the remaining portion of the work 
are discussed the effect of the rejection of the goods 
by the buyer — ^the powers of factors to pledge or 
assign bills of lading — the transference of goods by 
deliveiy of documents — and the mode of exendsing 
the right to stop. 

It will be seen from this sketch that the treatise 
embraces all the matters falling within the scope of a 
work on the subject with which it deals, — and upon 
these a great deal of information is given. But it is 
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Dot well digested. The ezecation of the work is 
caielesa. For instanoe, what meaning ia there in 
this 



"Tliereieemi to edstan eqnaDydlTided opinion in England 
upon ttie KFRCT of stoppage m huntUu, the quortion nued 
being — ^Doea stoppage m tnauUu lescind the oontraot alto- 
getliier, asif it werennlioftuMtfo/" . . . 

«<In Rngland, this question has been mnofa diaonswd, and 
with so much difbranoe of opimon, that it would be nah to 
postnlate too oonfidantlj on either side. Hie qoesfcion in it- 
self is not unimportant; because, if the eflbct of stoppage tn 
trmtU* be to rescind the contract entirely, then, in that case, 
the Tender has not parted with the riffht of property in his 
goods. As Justice Boiler said, in lackbairow r. Mason, — 
'If the goods be his, he has a nglit to the pos se s si on of them, 
whether they be tii trantUu or not;* and therefore into whose 
hands soever tiie goods may pass, whether into the hands of 
the bnyer or his aarignee, the Tender would be entitled to ao- 
tian Ibr r ec ev e iy of tiie goods, — ^Litt. v. Cowley and others, 7 
Taunt., 169. At same time, it does not seem to follow tha% if 
stoppage •» trantiiu operates as a resoinion of the eontraot> 
that the yendor can no longer be a creditor for the price, be- 
cause up to the moment that legal effect is given to nis right 
to stop» he seems to have also in him the right of a creditor; 
and therefore, operating in this way, the two are not incom- 
patible, but may combine in giving efiiwt to the exercise of 
tlusri^t" 

In endeaTonring to show the importance of the 
question proposed, he says that if it be answered in the 
affiimatiye, then the vendor has not parted with the 
right of property. If he had been attempting to 
prove that the negative of the question proposed was 
ihe true answer, we would have said he was proceeding 
by the process of redueiio ad abmrdum to establish 
bis conclusion. The remainder of the passage is 
to us totally unintelligible. This is not a soUtary 
iostanca We might quote many more passages 
manifesting want of precision of ideas upon the sub- 
ject in hand, or at least indicative of cuelessness in 
the manner of communicating theuL Indeed, we 
doubt much if Mr Paton has got farther with the 
work which he proposed to himself than the collection 
of materials. 



{To the Editor of the SeottUh Law Journal) 



€9Xttipm)imt 



Wx have to acknowledge receipt of communications 
fiom Linlithgow and Lauder, with reference to the 
case of Dobie v. Anderson, (Reports p. 29), and the 
letter of "Viator** in our last number. Our Lauder 
correspondent says that Mr Sheriff Wood, in the Small 
Debt Court there, raled in a recent case {Robson v, 
Spence^) that dissenting ministers were not clergymen 
in the meaning of the Act, and therefore not entitled to 
exemption from toU dues. 

Our Linlithgow correspondent says, with reference 
to the case of Dobie v. Anderson, that the defen- 
der, dissatisfied with the judgment in that case, has 
brought an aotkm against the minister of the Free 
Church there, for dues, payment of which had been 
vefkised by that gentleman on similar grounds to thoee 
urged hj Mr Dobie; and that this action has been 
remitted to the Ordinary Sheriff Court Roll, in order that 
the matter may be more deliberately diacuased.— Ed. 



Sir,— The case of Walker and Son v. Ure^ reported in 
your last number, appears to me to deserve iltfther con- 
sideration, not only on account of the importance of the 
point involved, but because it is, so fiur as I am aware, 
the only case in which the question, whether a female 
may be an instrumentary witness, has been raised and 
decided. I therefore venture to offer a few remarks upon it. 

In the early ages of the history of this country, when 
writing was an art known to very few, the granter of a 
deed subscribed his name if he could write, and if unable 
to do so, he merely affixed the mark of a cross. In Eng- 
land, after the Conquest, the practice of subscribing fell 
into disuse, and there, as well as in Scotland about the 
same tame, sealing was the only method of attesting 
writings. At the end of these deeds the writer was in 
the halnt of inserting the names of a number of wit- 
nesBes, who, however, did not subscribe. Among these 
are to be found both males and Hemales. Mr Ross, in 
his Lectures^ vol. i., p. 125, says: "In Scotland the 
" witnesses accidentally present, or standing by, as Spel- 
(» man says, continued to be inserted, whether men or 
<( women. Thus, a charter by David, Earl of Hunting- 
"don, afterwards David L, is tested in this manner: 
'* Testimonio Mathildis Reginae et Williehnie fillu sui.** 
Matters appear to have continued in this state down to 
1540, when the subscription of the parties and witnesses 
was first required. As the purpose of that Statute 
seems to have been misapprehended, or at least dis- 
regarded, the matter was finally placed as it now 
stands by the Stetute of 1681, c. 5, said to have been 
prepared by Lord Stair. In none of these Statutes 
is anything said regarding the parties by whom deeds 
are to be attested, but it is simply stated, that they 
are to be authenticated by the subscription of untnesees. 
Thus, in the Stetute 1540, cap. 117, it is declared that 
" na faith be given in time cumming to ony obligation, 
" bond, or uiher writing under ane seale, without the 
" subscription of him that awe the samin, and witneeee,*^ 
Again, in the Stetute 1681, cap. 5, it is enacted " that 
" only subscribing witnesses, in writs to be subscribed by 
"any partie hereafter, shall be probative,** ete. Here 
nothing is said which, either directly or inferentially, 
excludes females. At first sight it may appear to be 
strange, that the question has never before come under 
the consideration of our Courts. But the universal prac- 
tice of conveyancers has been to get all deeds attested by 
males, and for very obvious reasons. In an earlier age, 
and down even to a comparatively recent period, very 
few females, even in the higher ranks of life, could write, 
and were therefore incapable of being witnesses. Mr 
Ross, vol. i., p. 148, says: " Men who could write their 
" names were long very scarce in both kingdoms, but 
" women much scarcer: writing to them is a very modem 
" piece of education.** 

Till within a very late period, women were excluded 
from giving evidence in a court of law, except in a 
limited number of cases. Erskine specially enumerated 
these in his Institutes, B. iv., tit. 2, sec. 23 : " Women 
"are admitted to bear testimony in criminal trials; in 
" clandestine marriages; in facte happening during child- 
" bed; in the maltreatment of wives by their husbands; 
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^* and other hci^ of a domestic natare; hut not in har^ 
** gains praveable by witnesses, nor in lettling of mnrcheB,** 
etc. He then adds: **It is afasard to a£Eirm that the 
**law hath rejected the testimonj of women, in these 
**^ last instances, from any supposed incapacity of judging 
"rightly concerning them, since it allows them to be 
•( named tatrizes, and even sole tntrixes, an office which 
" reqnires a mncb greater desree of jadgment than the 
*' understanding the import of the most intricate of the 
** aboTC particmars. It would, therefore, he more agree- 
" able to the character jusUy due to the softer sex, in 
" point of capacity, to say, not that women are debarred, 
*^iut that (key are excused, from bearing testimony in 
" courts of law, except where there is a penury of wit- 
" neeses, in which case their giying eridence is necessarr." 

At another part of his work Mr Erakine ssts, that 
women cannot oe instrumentary witneaaes. But he gives 
no authority for this doctrine, and it is not easy to see 
for what reason they are excluded. It cannot be from 
want of capacity; for if they are capable of giving evi- 
dence in tne most complicated cases before uie courts, 
they are certi^nly qualified to be instrumentary wit- 
nesses? All that an instrumentary witness requires to 
do is, to certify the fact that he saw the party adhibit 
his signature to the deed, or heard him acuiowledge it. 
He does not require to know anything of the contents of 
the deed, or the purpose for which it is granted. Surely 
a woman is as able to perform it as a boy of fourteen 
years. The reason assigned by Mr Tait in his work on 
Evidence for the exclusion is, that women are ineroeri- 
enoed in business and are liable to deception. What 
knowledge of business does the Act require? In what 
manner could they be deceived in the nuitter? I confess 
I cannot see the difficulty or the danger which Mr Tait 
suffgests. 

In the case of Seton, 24th February, 1816, 1 M. 9, the 
question whether the signature of a female instrumentary 
witness was genuine, was sent to a jury. With the 
greatest deference to the opinion of Mr Sheriff Bell, I 
maintain that the only inference to be drawn from this 
case must be, that if the siffnature had been proved to be 
genuine, the deed would have been held to be valid. 
Would an issue have been sent to a jury to ascertain 
a fact which was not relevant? Mr Menzies, in his Lec- 
tures, p. 109, expressly says, that from the fact of such 
being sent to a jury, ** it was sssumed, if found oenuine, 
«t to be sufficient to authenticate the deed." Mr Munro in 
Notes to Stair, vol. ii., p. 399, makes the same statement. 
And Mr Dickson in nis work on Evidence, p. 870, 
where he treats on instrumentary witnesses, remarks 
that, according to some eminent authorities, women are 
disqualified, but he says that this is now more than 
doubtful; and that although they were excluded in 
practice, from the fact that the Statutes required the 
witnesses to subscribe, *Hhere seems to be no good 
^^ ground for excluding them in modem times, when 
** they are perfectly fit for the office. Accordingly, in 
"the only modem case in which the point arose, an 
" issue was tried whether the subscription of a female as 
** witness was genuine, thereby inferring ikat she was 
** competent." 

Mr Sheriff Bell seems to rest his judgment principally 
upon the dictum of Mr Tait, that their inexperience in 
business renders them liable to deception; but on the 
other hi^d, we have the express statement of Erskine, 
that females were not debarred, but that they were ex- 
cused from bearing testimony. If this be trae with re- 
gard to giving evidence in cases of great intricacy, how 
much more strongly does it bear upon the question as 
regards their capacity for being instrumentary witnesses. 

Sir Archibald Alison, in his note, draws a distinction 
between the witness in an ordinary case, and instrumen- 
tary witnesses, from the fact that the party in the latter 



case has the choice of wiim— This I hold is a very 
strong argument in favour of the admiaBon of females. 
Erskine^ ix., 2-27, saya, that witnesses who attest the 
subscription of deeds ** are called for that purpose by the 
'lioint consent of both partaea, which bars all chaU^tge,"" 
Ihis principle has been carried so iar that an infamous 
person, who formerly was incapable of giving evidence 
m a court of justice, was, nevertheless, held to be a 
competent instrumentarr witness. I conftss I am quilB 
at a loas to understand the learned Sheriff when he sa^ 
that women *' being to the most part unacquainted with 
** buaineBS, and easi^ accessible to domestic influence, they 
"are more liable to be made the instruments of a con- 
"spiracy than those of the other sex,*' and that that is a 
good reason for excluding them from being instrumentaiy 
witnesses. This might be a very good reason for hdding 
that thev should be excluded from giving evidence in 
courts <n law, but how it can affect their eligibility to 
attesting the execution of deeda, I am at a loss to under- 
stand. 

Women have not been excluded by Statute, and al- 
though that in practice they were almost never selected, 
this arose from their incapacitv to write, and is no 
argument whatever against their competency. The 
doctrine of those writen who state that females cannot 
be instrumentary witnesses, is entirely unsupported by 
any authority ancient or modem, and is not in acooirdance 
with the civilisation and enlightenment of the nineteenth 
century. The exclusion of females can only be daaaed 
within the same category with the disability under which 
persons who had hSm bom deaf and dumb labovired. 
Erskine, (iii. 1, 6,) says, that the usage of Sootiaad 
has disabVH aU frtmi contracting who have been desf 
and dumb firam their birth. But they are now in the 
same position as any other person posMssed of reason. 

Mr More m his Notes to Stair, vol. ii, p. 899, seenv 
to ascribe correctly the origin of the exclusion of females, 
to the incapadl^ under which they formerly laboured 
with regard to siving evidence before a court. He aays: 
"Although it has been generalljr laid down by the text 
" writen, that women cannot be instrumentary witnesses, 
" it is extremely doubtful how far this is correct. In 
" M deeds women are freqnentlv inserted as witneves, 
" and it is supposed that their exclusion as instramentary 
" witnesses arose from their being held, at one time, in- 
" competent witnesees in dvil or criminal cases. But 
"this incompetent- has been gradually relaxing, and 
" now it is impossible to doubt that females are equaUy 
" competent to attest deeds as instrumentary witnesses, as 
" they are to bear evidence regarding these deeds, or any 
"other matter, before courts of law." It seems an 
absurdity to maintain that a female may give evidence 
regarding the greater, and more weighty and complicated 
matter, while she Is debarred from performing an act of 
the simplest possible kind, requiring no effort of reaaon 
or intelligence, beyond that which is necessary to the 
performance of the commonest act of every-day life. 

Upon the whole, bearing in mind the terma of the 
Statute reloading the attestation of deeds, the almost 
universal opinion of modem writers in fevour of their 
admission, and looking to the feet that those writers 
who state that they are excluded, wrote when the law of 
evidence stood upon an entirely different footing, and do 
not cite any authority in support of their dictum, I do not 
see how it can be held that a deed attested only bj the 
signature of females can be said to be improbative and 
invalid. Cases can easily be supposed where, in a matter 
of urgency, no male witness could be found, and shcoki 
females bie excluded, great loss and hardship might be 
occasioned. 

lam, 
Sir, 

Your obedt. Servant, 
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DEAN OF GUILD COURTa 



It has been, for many years back, the aim of the 
LeguJatare to simplify the forms of procedure in our 
Courts of LaWy to diminish the expense of obtaining 
justice, and to introduce and foster precision and uni- 
formity in its administration, by lessening the number 
of tribunals at which that dosirablo commodity can bo 
procured. The jurisdiction of the Commissaries was 
swept away in 1824, that of the Court of Admiralty 
experienced a similar fiite in 1830, and the funeral 
knell of the Court of Exchequer was tolled so lately 
as 1856. The appellate jurisdiction of the Commis- 
saries of Edinburgh was transferred to the Court of 
SessLon, and that of the inferior tribunals was vested 
in the Shcrifis of CountieSb The Court of the High 
Admiral of Scotland has been treated after a similar 
fiuhion; and the whole powers which heretofore 
belonged to the Court of Exchequer, are now centred 
in the Supreme Court of Scotland. 

While the judicial functions which previously be- 
longed to the magistrates of burghs of regality and 
barony were, with some inconsiderable exceptions, 
taken away by the Heritable Jurisdictions Abolition 
Act, the magiBtratea of burghs royal were left in full 
possession of the broad, though somewhat vague and 
undefined, powers which they had enjoyed before 
that Statute was passed; and although these powers 
have, by a long course of uniform usage, been 
much abridged in practice, it is deserving the consi- 
deration of the LcgisLature whether the magistrates* 
jurisdiction should not now be entirely aboUshcd. 
The intention, in truth, of all modem legislation, has 
been to bring the Burgh Courts as much as possible 
into general disrepute. While vast improvements 
have been effected in the mode of administering jus- 
tice by our county judges, the system of proccdura in 
the courts of the Scotch burghs has never once been 
thonght of; and it is gradually being enshrouded in a 
venerable coating of dust, ^^hich will probably en- 



gage the attention, and stimulate the curiosity of 
some antiquary of a future age. It would perhaps 
be better, however, at once to give those anomalies 
in our judicial system their coup de grace, rather than 
allow them to drag out this weary existence to the 
end — ^to sink at last into the grave, long affcer they 
have outlived their uaefuUiess, and lost the confidence 
and respect of the community. No man in his 
senses, unless indeed he has some other end in view 
than the mere vindication of his rights, would think 
of knocking for justice at the door of these anti- 
quated institutions^ when he can get what he wants 
so much more cheaply and expeditiously in the 
Sheriff Court No doubt, access to the county judge 
iB, in some instances, denied; but the sooner this re- 
ceives a legislative remedy the better. It is surely 
high time the absurd farce of special service in burgh 
(or service by ward of C^ourt, as it is termed,) were 
swept away. Can any thing be more preporterons, 
than that fifteen gentlemen, knowing, it may be, as 
much of the matter as a native of Caffirland knows 
of the radius vector; ignorant of the rules of evi- 
dence, or how to apply them to the case in hand, 
should stand up, and gravely declare upon their oaths 
that John, who is the half-brother oonsanguinean of 
Mary, who was the neice of James, who was the son 
of Thomas, is the nearest lawful heir of the said 
Thomas, entitled to be served heir to all his lands held 
burgage? The sooner this interesting rdic of a by- 
gone age is delivered to the care of the Antiquarian 
Society the better. 

The Court of the Dean of Guild is a different in- 
stitution from the Burgh Courts, properly so called — 
the courts presided over by the bailies — and though 
not open to so many objections as these, we are 
not prepared to say that its total abolition would 
not be a benefit to the people at large. It is, however, 
an existing institution, endowed with considerable 
powers of vitality. It will x>robably keep its place 
in our judicial system for many years to come; and 
is not, therefore, undeserving the consideration of the 
inquirer into the l^al nature of the institutions of 
our country. 

Entertaining these views, we propose to present 
our readers with a short sketch of the history of this 
court) and the nature and extent of the jurisdiction 
it at present exercises. We do not presume to think 
that we shall bring any new facts to lights or say any 
thing on the subject which has not been said before ; 
but as the matter is involved in some degree of ob- 
scurity, we dare say that a portion of our readers may 
find something here of which they have been hitherto 
ignorant. We shall endeavour to gather together 
what at present can only be found scattered up and 
down a variety of books, not always accessible to the 
general rca<1er. 

Quild, fiom the Saxon Gihlf signifies, as Dn Cange 
informs us, a fraternity — an assemblage of individnala 
into a common brotlicrhood for some common pui^ 
pose. The formation of associations of this descrip- 
tion appears to have been of very general oocuiTence 
in this island, as well as in Uie continental states, 
particularly in Italy, France, and the Low Countricti, 
during the middle ages. The tie by which the mcHu- 
bers were bound together was their commercial iu- 
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tereste. It was to be expected, therefore^ tbat sadi 
societies shookl eaiiy tske root in busy trading towns 
like Fteis^ Brnges, and Genoa^ 

The powets of the Qoildery appear from its oariy 
institation to have been of two kinds ; the first politi- 
cs], to prevent encroachments on the rights of the 
oorporationy particolarly from ni^eemen attempting 
to trade witidn the bnrgh. This, from the aboUtion 
of the ezdnsiTe rights of incorporations^ has now 
become matter of history. The other, and the one 
with which we hare more immediately to do, was of 
a jndidal nature, and very eztensiye in its character. 
Besides the priTUege, which the Dean of Onild still 
possesses, of regolating the erection of buildings 
within burgh, he was, in these early times, yest^ 
with a power of judging in mercantile and maritime 
cases of eyery kind. The Act of the Scottish 
Parliament, 1593, c 38, sets forth how expedient 
it is that the Dean of QuUd and his council with- 
in buigh "be appointit and allowit as is now usit 
in the toun of Edinbu^h;** and it "ratifies and 
oonfermis the jugment of the Deane of Gild and 
his counsaill in all actionis concerning merchandis, as 
the same is set down be the provest^ bailies, counsaill, 
and deconis of the burgh of Edr., and to have full 
strenth and effect in all tyms according to the lovable 
forme of jugment usit in all the guid tounis of franche 
and flanderis quhair buroes ar erected and constitute, 
and spedallie in pans, rowen, burdeaulx, rochelL" 

It is scarcely necessaiy to say, that the extensiye 
mercantile and maritime jurisdiction conferred by the 
Act> has long ago been allowed to fall into disuse, and 
that the authority of the Dean of Guild is now, in a 
great measure, confined to questions respecting the 
laying out of streets and the erection of buildings, 
pretty much like the functions which devolyed on the 
Edile of Rome. The reference in the Act to the 
usage which, at the time, prevailed in Edinburgh, is 
somewhat obscure, but it seems to point at certain 
regulations then existing in that city, sec. 3 of which 
provides <<that the Dean of Guild and his counsel 
bear the haill burden and decide in all questions of 
neighbourhood,'* that is, it is presumed, questions be- 
tween proprietors of conterminous tenements; and in 
the case of the MagiUrata of Stirling, Dec. 14, 1732; 
M. 7584, where the regulation was cited, the jurisdic- 
tion of the Dean of Guild was, in such cases, held to 
be exclusive of that of the Sheriff The precise limits 
to his judicial power, however, it must be admitted, 
are not very well defined, and his authority varies 
widely in the different burghs in Scotland. like the 
endless diversity in the peculiar usages which pre- 
vailed in the election of their magistrates and council 
anterior to the passing of the Burgh Reform Act, 
each place has a distinct system of its own. Thus, 
while in Aberdeen the Dean's jurisdiction is limited 
to the inspecting of weights and measures, in Dundee 
he is exclusively entitled to judge in all possessory 
questions within the ancient royalty; he decides 
disputes as to marches; and his consent must be got 
before a house can be built or pulled down. He has, 
likewise, in the same class of cases, a cumulative 
jurisdiction with the Sheriff over the extended royalty; 
and in cases of nuisance he possesses a jurisdiction 
co-equal with the magistrates. In Glasgow the 



Dean's fbnetioiis have been extended by local acts 
over the whole pariiamentaiy bmgh; in Kdinbm]§^ 
they are confined to the old royalty. The impor- 
tant towna of Dumfries, Greenodc, and FaDnii^ 
hmye no Dean of Guild Court at all, nor, so fiv as we 
know, do they suffer much from the privation ; ndiile 
in Kilmarnock and Paisley the powers of that fbne- 
tionaiy are exemsed by the magiBtratea. In most 
of the burghs the Dean is asaiited in his dellbenUioDS 
by a council, while in others, Aberdeen for example 
this is not sa 

The Magistrates of Edinburgh, at one time, as- 
sorted a ri^t of control over the proceedings of the 
Dean of (£iild; but this was denied by the Supreme 
Oourt, who adjudged that, in the exerdse <tf his func- 
tions, he was whoUy independent of the magistrates, 
his sentences being subject to the review of the Oontt 
of Session alone. AdomMoUy Julj 21, 1631; M. 
7484. 

The Dean, only, is entitled to give judgment in 
cases coming before the Court His council may 
offer their opinion, but they are not allowed to have 
a voice in the decision,* and the interlocntois of 
Court proceed in his name alona Of oourse, the sd- 
vice of the assessor is, in matters of law, alwi^ 
adopted. In questions of fact> the Dean is supposed 
to judge for himself. 

The foregoing observations have reference to the 
Dean of Guild Courts in Scotland generally; but that 
of Glasgow, from the hurge amount of business dis- 
posed o^ and its local associations, is peculiarly de- 
serving of consideration; and to it we shall accord- 
ingly now direct our attention. 

The Dean of Guild of this city owes his existence 
to a decree arbitral, usually called the Letters of 
Guildry, pronounced by Sir George Elphinston of 
Blythswood, the Provost of Glasgow, David Weems, 
the parson, and John Bell and Robert Scott, the two 
ministers of the dty, dated 6th of February, 1605, 
and proceeding on a submission entered into betweoi 
the merchants and trades ranks, for the purpose of 
having the differences which had sprung up between 
them, respecting the government of the city, amicably 
adjusted. This deed received the sanction of the 
Scottish Legislature in 1672. After detailing the 
animosities which had arisen in the buigh, and the 
agreement the parties had come to, to leaye the differ- 
ences to arbitration, it goes on to say, that, ''afier 
great pains, long travelling, and mature deliberation, 
heard, seen, and considered, and ripely advised by 
both the states of the said merchants and c r af tsmen, 
and their assistants, has concluded that there shall 
be, in all time coming, a Dean of Guild, and a Dea- 
con Convener, with one visitor of the maltmen, whose 
elections, statutes, and privileges, shall be as follows," 
etc. The several artides of the decree, fiffy-fbur in 
number, are then given at length. They have been 
much modified, and many of them rendered alto- 
gether obsolete, by subsequent Acts of the Legisla- 
ture; and also, to some extent, by certain r^;ulalion8 
of the Merchants' House, made in 1747, and sabse- 
quentiy confirmed by the Town Coundl; but the decree 



* See the opinion of tho Lord ProMident in Dunkiis Nor. 
12, 1824; 3 a, 268. 
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is 8ti]l a doeament of great impoitanoe, oonBtitating, 
as it does, the foundation stone of the Dean of Guild 
Gonrt of this city. The Dean, according to this de- 
cree, most be a merchant-sailor, or a merchant yen- 
torer ^foreign merchant), but since the regulations of 
1747 home traders are eligible. He was formerly 
chosen by the magistrates and comicil, out of a leet 
presented to them 1:yy the Merchants* House, bat this 
was altered by the Burgh Beform Act of 1833, 
which vests the appointment in the latter body alone, 
without being subject to any foreign control Ac- 
cording to the Letter of QuUdry, the Dean cannot 
hold office for more than two years at a time. It 
empowers him and his council, in even broader terms 
thflm the Act of 1/^93, ''to judge and give decreets in 
all actions betwixt merchant and merdiant, and mer- 
chant and marines, and other gild brothers, in all 
matters of merchandise and other such like causes," 
and to adjust weights and measures within the burgh, 
(both priyileges are now in abeyance) and declares, 
that, "the Dean of Quild, and his council, with the 
master of works, shall bc»r the burden in decerning 
all questions of neighbourhood and lyning within 
this burgh." The right of the master of works, 
under thu article, to ti&e part in the deliberations of 
the Dean and council, has, for a long period, ceased 
to be exerdsed, and \b believed now to be lost by 
non-usage. 

The Dean's council consists of eight members — four 
chosen from the Merjchants' House, of whom the Dean 
of Guild for the preceding year must, according to 
the Letter of Guildry, be one, although in practice 
this provision has been allowed to fiEdl into disuse, 
and four from the Trades' House, ''who shall be men 
of good fame, knowledge, e]q>erience, care, and seal 
to &e common weal, the most worthy men of both 
ranks." It would appear that, at one time, the 
council voted as well as deliberated with the Dean, 
and where a difEerenoe aiose^ the question was de- 
cided by a majority of votes. This is not the practice 
oowy however, the Dean alone giving judgment, 
which appears to be the correct course according to 
the opinion of the Lord President in Dunlop*s case. 

The Dean is empowered, by the Letter of Guildiv, 
to elact^ with consent of his council, either the dd 
Dean of Guild, or any one of his council of the mer- 
chant rank, to supjdy his place during his absence; 
and in case of his death or incapacity during the 
emreaqr of his office, the immediately preceding 
Dean of Guild, capable of officiating, acts as such 
till the next time of election.* 

The eighth article of the Letter of Quildxy con- 
tains a provision, long sgo forgotten, that "no procu- 
lator or man of law shall be admitted to speak or 
procure for any person before the Dean of Guild and 
Ids coundl, but the parties allenarly." 

Such is a brief and imperfect sketch of the Dean 
of Guild Courts in Scotland generally, and of our 
local court in particular. We shiJl, in conclusion, 
venture a few observations touching the propriety of 
keeping those tribunals longer in existence. That the 
extensive powers they at present enjoy should, in any 
case, be very considerably abridged cannot, we think, 
be disputed by any reasonable man ; but we are al- 

• RegulatioM of 1747. 



most inclined to go the length of saying that it would 
be better they were abolidied altogether, and their 
jurisdiction, in a modified form, trausfezTed to the 
Sherifl^ as was long ago recommended by the royal 
commiasioners appointed to inquire into the state of 
the Scotch burghia. A serious objection to their con- 
tinuance lies in their diversity of practice, and the 
extreme powers poasessed by one court compared 
with those enjoyed by another. Tlus must neces- 
sarily give rise to a question of a very perplexing 
character, when the cases are carried by appeal to the 
Court of Session, and render the laying down of general 
principles by our Supreme Court> for the guidance of 
these inferior judicatories, well nigh, if not altogether, 
impossible, seeiug that a decision which fixes a prin- 
ciple for the regrdation of the Court of Glasgow may 
be quite inapplicable to the Court of Dundee. The 
necessity proprietors of houses are under of applying 
to the Court for its authority before the most trifling 
alteration can be made, is a grievance of serious 
magnitude, and one whidi we are suprised has been 
so long submitted to. Surely the owners of adjoining 
buildings are quite capable of looking after their own 
interests, and may safely be trusted to repel the en- 
croachments of unscrupulous neighbours; but is it 
not too much that an expense of several pounds must 
be incurred in the Dean of Guild Court before a door 
can be broken out, or a window shut up— these 
operations beuig, all the while, matters of the utmost 
indifference to any body except the proprietor of the 
building? Would any one think of requiring our 
marine engineer to get judicial authority before build- 
ing a ship or constructing a stesm-engine, simply 
bc>cause their proposed plans might constitute an 
encroachment on the patent rights of somebody elset 
And if not necessary in the one case, why should it 
be deemed indispensable in the other f In the modem 
parts of the city of Edinburgh, where the jurisdiction 
of the Dean of Guild does not extend, its absence has 
been felt as a blessing rather than a hardship; and 
while such places as Dumfries and Eilmamodc can 
do without the services of any such functionary, we 
do not think he would be at all missed in the city of 
Glasgow. 

It may not be out of place to advert to a nusap- 
prehension which exists among some, at leasts of our 
practitioners as to the proper form of instituting pro- 
ceedings at the Dean of Guild Court It is pretty 
generally thought that the petition for a lining should 
be conceived, as nearly as possible, in terms similar 
to the form given in the Sheriff Court Act of 1853. 
This ia a mistaka That Act does not apply to Dean 
of GuUd Courts at all The Act of Sederunt^ July 
18, 1851, "as to records in Sheriff Courts," is the 
rule; and such petitions should have a condescendence 
and note of pleas in law annexed, in the same way as 
was done in the Sheriff Court provision to the Act of 
1853. The danse in the Act 1 and 2 Via cap. 119, 
stands unrepealed, that Acts of Sederunt made for 
regulating the procedure in the Sheriff Courts "shall 
apply to, and receive effect in, the Courts of the royal 
burghs in Scotland, as well as in the Sheriff Courts," 
sec. 31 in fine. We would venture to recommend 
that thia proviaion should not be disregarded in 
practice. 
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MANDATE OB AQENCT. 
(dmtmued fircm page 60, J 

n. — Tomas, dutub, asd obuoatiohs or aqxnto. 

Wx now proceed to ezunine eome of the more im- 
portant dnties end obligetions of agente, and in doing 
ao, ahall consider Tl), what ia the proper mode of 
ezeroiaing their aatboiity, and what will be regarded 
a fidr exocation thereof; (2), the degree of diOgenoe 
reqaired of agents in the proper ezerdae of their 
Aioctiona; and (3), the other inddenta] acta whidi 
are required of them hj kw to MSI thdr dnties and 
obligationsL 

(1.) We have already found that in ordinaiy dr- 
cnmstances, and without the consent and permisaon 
of the prindpal, dthor express or necessarily impliody 
an agent cannot ddcgato Ida anthori^ to a third 
party; and honco it followa that the act most be done 
by Mmself, proprid pawna, aa it is a matter of por- 
aonal trust and confidenca But thon there remains 
a most material connderation as to the particular 
mode or form in whidi the agent, when he acts per- 
sonally, is to execute the authority conferred, so as 
to bind the prindpaL And with rofcrenco to this, 
Justice Stoiy has observed that the general role in 
cases of contnMSts ^subject, howeyer, to certain ex- 
ceptions,) is, ''that m order to bind the prindpol, and 
"to make it his contract, it must purport on its face 
''to bo the contract of the priudpal; and his name 
"must be inserted in it and dgiicd to it, and not 
"merely the name of the agent, cYcn though the latter 
" be described as agent in the inHtrumont This is re- 
"gularly true in regard to all solemn instruments 
"under seaL" And he proceeds to say, '*but where 
"an act is to be done in pais, or in any other manner 
"than by a written instrument, under seal, there the 
"act will be so construed, if it may be, as most effsc- 
"tually to accomplish the end required by the prin- 
"dpsL" (SUn^i Commeniarin, section 151.) The 
general rule as laid down by the eminent jurist above 
mentioned, is more particularly applicable to the prac- 
tice in regard to scaled instruments, as existing in 
England and America. But it also applies, in a 
limited degree, to the practice in Sfx>tlaud, where the 
agent, in granting obligations for dobt or deeds for 
behoof of the priudpal, in virtue of authority con- 
tained in a i)owcr of attorney, or deed of fiietoiy, 
should always dcdare his representative character. 
Whatever the factor docs, ou^t to bo done fadorio 
nomine, in order to save himself from iKroounl rcspon- 
ttbiUty. {Aiiudie, Gth January, 1739, Mar. 40Gd.) 
Where the mandatory acts under the powers given to 
him, and in the name of his oonstitnont, he binds his 
employer and incurs no iKsrsoual responsibility in the 
transaction. (Jiroum v. M'DougaU, 30th November, 
1802.) It has even been hdd that, according to the 
practice of Scotland, a fiictor, with authority to uplift 
and recover a dobt, may raise action for payment 
thereof in his own name, as the acting fictor commis- 
doner and attorney nominated and appointed by the 
constituent, witliont making him a party to the action. 
(WltyU, 1st Juno, 18r>(), 12 D., D05.) Mr Story has 
tnrther stated, that a liberal ex{>odtion is allowed in 
cases of uneolcnm iustramcnts, and cspcdally of 



oommdrdal and maritime eontrads^ which are usnslly 
drawn up in a loose and inartifidal manner. In such 
caaoa, in furtherance of the puUio poli^of eneoniag- 
ing trade, if it can, upon tiia whole instrument, be 
ooUacted that the true object and intent of it are to 
bind the prindpal, and not mardy the agent Courts 
of jostioe will adopt that oonstiiictioii dt it, howsfer 
infoimally it may be expnaaed. But he adds that the 
general doctrine ao laid down, ia not uniTeraally tras, 
and that there are exoeptionato it, aawell established 
aa the rule itadf. Thus^ for example, a written con- 
tract made by a hudm, in hia own name, fxnt the pvr- 
diase or sale of goods lor hia prindpal, will bind the 
prindpal; and he may be sued thereon, exactly aa if 
he were named in it, for it ia treated aa the contract 
of the prindpal, aa well aa that of the agenl (Skrjfi 
0am., aeo; 154-161; Lh^e Palep, 207; 1 IMTi 
Com,) The true prindple^ however, upon which all 
auch caaea stand, undoubtedly ia, that the prindpd 
authorises the agent to contract in hia own name, ud 
thereby to hind his prindpal alao; and then the com- 
mon law, acting upon the intention of the partiei^ 
makes the party who would be uttimatefy liable, taune- 
diatdy liable to the other, whenever ita forma of pro- 
cedure will enable it to do ao. (Story*e Com,, aee: 
1G2; Stair, 1-12, 16; Potkier on OUig,, N. 82.) 

It may be atated aa a general rule of univenal tsp- 
plication, that in order efBBctuaUy to bind the prind- 
pal, the act done must be within the aoope of the 
authority committed to the agent In other woida, 
his authority or commission must be strictly pursued, 
and its extent and limitationa attended to and ob- 
served. It follows, therefore, that if the act vary 
substantially (and not merdy in form) from the autho- 
rity or oommisdon in its nature, extent, or degree, it 
is void aa £w aa the prindpal ia concerned, and doea 
not bind him. But the question may and often does 
arise, whether an act is wholly void or not when the 
agent does more or does less than he is anthoriaed to 
da If the agent acta up to hia oommisdon and doea 
something more, it will be good, aa we have seen, ao 
far as he was authorised to go, and the excess <mly 
will be void. "A msndatoiy," says Mr JSrekine, 
" who purchases a subject for the mandant at a lower 
" price than is contained in the cammiasion, doea not 
" exceod lus powers, for a greater sum indudea the 
" leaser, and though he should go beyond hia oom- 
" misdon, by purchasing at a higher price^ action is 
'* competent to him against the mandant for relieving 
" him of the bargain, if he ahall roatrict hia daim for 
" the price to the sum expreased in the commiaBion.'* 
(Erek, 3, 3, 35.) If the agent, on the other hand, exe- 
cute the commiadon of hia prindpal in part oidy, it 
then becomes a question whether the prindpal ia 
bound to tlie extent of the execution. A distinction, 
it 13 thought, must be made according to the nature 
of the subject The lionum lawyers diBcnssed the 
question with their usual sngadty. The general role 
in the Iloman law undoubtedly waa, that the jCms 
mofidaU, ie., thelimitaof theanthority,mustbeatrictly 
observed — and that whatever the mandatory did tdbra 
fjiva mamlati was without authority, and could not 
bind his constituents. Whether the prindpal vronid 
or would not bo bound by an act executed m paH 
only, depends, in a great measure, upon the 
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of the thing, and ia bucIi casos it ia necesaary to distin- 
guish whether the maudiitc be indiTisible, or sach as 
may be executed effectually in parta — (2 KmtB Com., 
2\^^BdC9FrincipU$^9ec,2i4tf 5.) If thcagenttransncts 
a different business £rom that he was authorised to do, 
the principal is not bound, because the agent has de- 
parted fi-om the subject-matter of the instruction; and 
the mere &ct, that the bargain which is made may be 
more beueficial for the principal, will not ayoil the 
agent if it bo a departure from the substance of the 
authority. As Mr Enkine has well remarked, " it is 
** not a suflUcieut defence to the mandatory that the 
" method ho took was more natural than that which 
'' was pointed out by the mandont, for in that his 
" employer and not he was the proper judge." — (EnL 
IfuL, 3, 3, 35.) Upon a broader ground, any devia- 
tion from the authority, which would defeat the maui- 
festinduoemeutiiof the principal to make the purchase, 
would be Toid, whether the bargain were beneficial or 
not. — (Story't Com., sec 17G.) In coses of mercan- 
tile sales of personal property, a very libend construc- 
tion of the authority would no doubt be generally 
adopted. When the factor has doubts Kgardiug his 
duty in particular circumstances, the safest and most 
expedient course for him is to notify them to the con- 
stituent, and if the latter do not thereupon interfere 
4>T direct liim, the factor may act according to his own 
discretion without incurring personal responsibility. 
—{M'CaU, 8th Feb., 1740; Mw., 3524.) Whore an 
agent has a general authority to receive payment of a 
debt, he ia ordinarily bound t« receive the whole of 
it in money only, and cannot vary from his authority 
by accepting a bill— (/&'tory'» Cowk, sec 181.) Even 
a geoenl agent cannot, wUhoiU particular authority, 
commute the payment by receiving another thing, as 
a horse, in discharge of the debt, unless it be imme- 
diately delivered over to the employer, who acccpta of 
it, and thereby ratifies the transaction. It may be 
here observed, that the delivery of goods or money to 
an agent or servant, in the usual course of lus employ- 
ment, is, for most purposes, equivalent to a delivery 
to the employer. — (LloycTa PaUy, 291-293.) 

(2.) We shall now inquire what degree of diligence 
ia required of agents in the proper exorcise of tlicir 
functioua The doctrine upon this important subject, 
as Justice Stoiy has observed, is often laid down in 
very loose and iudctcrminato expressiona According 
to that eminent authority the true mlo undoubtedly 
ia, that as the contract of agency is one for the benefit 
of both j>artie3, the agent is understood to contract 
for reasonable skill and ordinary diligence, and he is 
consequently liable for injuries to his employer occa- 
sioned by ordinary negligence, or by the want of 
reasonable skiU. I5y reascmabU skill wo arc to under- 
stand such as is ordinarily |)oases8cd, or exercised, by 
persons of common capacity engaged iu tho some line 
of employment. By ordinary diliymce wo aro to 
understand that degree of diligence which persons of 
ordinary prudence are understood to bestow upon 
thdr own business or affjiira, (Story's Com., sec 183.) 
This seems also to have been the rulo of tho Roman 
law, whero adpa or Icvis ailjxi is deemed to bo equi- 
valent to orilinary neglect, or tho want of ordiuaiy 
diligence. In wgard to the skill requisite by that 
law it is proper to cxphiin, however, that civilians 



are not agreed. The diligence prestable by a proper 
mandatory, as underatood, in Scottish juriaprudenoe, 
to be grounded on the equity of tho Koman law, ia 
only for hia actual intromisaiona and such diligence 
as he employs in his own affidra, (Ersk., 3, 3, 36.) 
But the cQligence implied in the onerous office of a 
mercantile agent is that of a prudent man in manag- 
ing hia own affidra, (1 JSfU Com,, 453.) The aamo 
equitable rule in regard to diligence prevails not only 
in the law of ScoUand, but also in that of France, 
and indeed in all the continental nationa of Europo 
who derive their jurisprudence from the Boman law, 
(Pot/tier on OUiff,, N. 141; Joties oti HailmciUs, 30.) 
The question whether the proper degree of diligence 
and akill which the law I'oquirea of agents, in per- 
forming their duties, has been applied in a particular 
employment or business, is for the most part, a matter 
of fact open for inquiry, and aometimea involving 
points of great delicacy and difficulty. The general 
usages of trade, the common rulea of the particular 
busineaa, and the apecial mode of dealing between tho 
principal and agent, will often explain and expound 
the duties required of tho agent as to diligence and 
skill. A factor is bound to do such diligence as the 
security of tho pro|xsrty under his charge requires, 
e.ff., to use sequestration for rents, etc. Every agent 
is bound faithfully and punctiliously to execute tho 
duties of his office and tho orders of lus principal 
whenever, for a valuable consideration, he has nnder- 
takcn to perform them, otherwise he will be liable in 
damages. But there ia an exception to this, whero by 
illness, or inevitable accident, the agent is prevented 
from performing the undertaking, {BeWsFr., sea 220.) 
(3.) The remarks already made naturally conduct 
us to the next head of inquiry, and that is, what aro 
tho incidental acts which the law requires of agents 
in the discharge of their duties and obligations. And 
here it way be stated to be the primary obligation of 
an agent whobe authority is limited by instructions, 
to a&cro faithfully to those instructions in all cases 
to which they ought projjerly to be applied It ia a 
general and a sound principle that the agont is liable 
to his principal for all losses and damages arising 
from violitions of his duty as agent, by reason of 
misconduct, delinquency, strctdi or abuse of power, 
or n^Iigence, provided the loss or damage be reason- 
ably attributed to the sama If he unnecessarily 
exceeds his commission, or risk the property of hia 
principal, ho renders himself tlicroby responsible for 
all losses and damages which are tho natural conse- 
qncucc of his act And it will constitute no defence 
for him, that he intended tho act to be beneficial to 
the principal. On the other hand, if, by the viola- 
tion of his instructions, he obtains a profit or advan- 
tage, he is not allowed to retain it, but tho principal 
is entitled to the full benefit. In regard to instrac- 
tious two qualifications havo been mentioned as natu- 
rally, and pcrha|)s necessarily, implied in every case 
of mercantile agency. The first is that they aro 
a2>pllcable only to the ordinary course of things, and 
the agent will bo justiilcd in cases of extreme necessity 
and unforeseen emergency in deviating from them. 
Tho second is, that if the in.-^tructions rcquiro tho 
ngcnt to do an illegal or immoral act, he may violato 
his instructions with impunity, for the law will not 
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sanction or enforce a contract illegal in itself and by 
the ezecation of which the nilos of morality would 
be tnm^gressed. '* This doctrine, (says Justice Story,) 
** is founded on the principles of eternal justice, and it is 
** greatly to be lamented that it has not been followed 
** out in our intercourse with foreign nations to the 
"extent of refusing to interfere in contracts even 
^ between our own dtisens, which are made in viola- 
*' tion of the laws and public policy of foreign nations." 
And the same liberal and enlightened jurist then pro- 
ceeds to express a hope that the time may arriye when 
the general cultivation of international law, enlight- 
ened and reformed by CSiristian morals, will introduce 
a better system, which shaU declare that the common 
interests of all nations are best promoted by a steady 
support of all the mnnicip<al laws of each, nut incon- 
sistent with justice, rational liberty, and liberal inter- 
course.— (iSItoiyt Cam,, sec 192-197.) 

In the next place, it may be laid down as a general 
rule, in the absence of specific directions, that if there 
be a known usage of trade, or mode of transacting 
business applicable to the particular agency or analo- 
gous to it^ in such a case it will be the agent's duty 
to conform thereto; and any manifest departure from 
it^ not warranted by the stem dictates of necessity, 
will be at the peril of the agent, and involve him in 
full responsibility for any loss or damage occasioned 
thereby. For example, when an agent, in the absence 
of instructions, sells his principal's goods on credit^ 
when, by the usual practice of trade, he should have 
received ready money in return, he will be liable to 
the principal on default of payment by the purchaser. 
On the other hand, when the agent has given only the 
usual credit, or has conducted himself furly according 
to the common course of business, and has empli>yed 
the usual diligence in his agency, he will not be re- 
sponsible for any loss occasioned by the subsequent 
insolvency of the persons whom he has trusted, or to 
whom he has sold the property, i^ at the time of the 
sale, they were solvent and in good credit — {Story^s 
ConLf sea 202.) It has been repeatedly decided by 
our Court, that an agent or factor, at a Stance from 
the principal, and in difficult circumstances, will be 
dischaiged if he act with sound discretion. — (Hay, 
4th June, 1675— if or. 10,083; Auefiie ik Co,, 4th 
July, 1822 — 1 Sh, 538.) Where a mandate or com- 
mission is given to a person of skill in any particular 
department, it is understood that he may exercise lus 
discretion to a certain extent in fulfilling the orders 
given to him. — ^See Profeuor Mordt Nc/ta on Stair, 
voL L p. 72.) Thus it has been held that a farrier, 
employed to cure a diseased horse, and desired to 
give a particular medicine, is entitled to give the 
medicine in such a form or with such accompaniments 
as his skill shall point out to be proper. — {Burnet v. 
Clark, 10th Dec., 1771.) 

It is a duty incumbent on an agent, where the 
business in which he is employed admits of it, or re- 
quires it, to keep regular accounts of the transactions 
and intromisnons, and to render sucfa accounts to his 
principal at all reasonable times, without suppression, 
concealment, or overcharge. So it Lb in general, or 
at least in many cases, the duty of an agent to keep 
the property of his principal separate from his own, 
and not to mix it with the latter; and if ho docs not. 



in cases where it is properly his duty, and afterwards 
he is unable to HiaringniA between the one and the 
other, the whole will, as a sort of penalty for his ne§^- 
gence, be a4judged to belong to the prindpaL In 
many cases, also, agents become depositaries or share- 
holders of property, as well as agents strictly so called, 
and in such cases the ordinaiy duties of depoataries, 
of the same nature and character, belong to them. It 
may also be stated as generally true, that all profits 
which are made by the agent, in the course of the 
business of the principal, belong to the latter.— ^iSito7y*< 
Cam., sec. 203-207.) 

Besides the particular duties of agents, whidi have 
been already incidentally stated, there are others which 
seem to be the proper result of law; and a deviation 
from them can only be justified by some clear usage 
of trade, or by the sanction of the principal, or by an 
overruling neoeauty. Thus, in regard to agents re- 
ceiving money for Uieir principals, the rules seem to 
be (1), that the agent must, in remitting money, fol- 
low any directions given by the principals, or take 
the risk of the remittance; (2), that he must, when 
no directions are given, remit through a chartered 
bank, or at least a banker, reputed at the time to be 
in good credit, or follow the mercantile costom or 
local usage; (3), that if he pay into his own general 
account, he will be liable to the risk of the bankei^s 
failure; (4), that if he put his own name as drawer 
or indorser on the bill by which the money is sent, 
he will be liable as indorser. (BelC9 Fr., sec 222.) 
Another rule of general application in regard to the 
duties of agents, is that in matten touching the 
agency. Agents cannot act so as to bind their prin- 
cipal, where they have an adverse interest in them- 
selves. The doctrine which we have been cor^'-*" 



ing, is capable of a great variety of applications; but 
in all the cases it is founded on the same beneficial 
and enlightened policy — ^the protection of the prin- 
cipal, and the advancement of his interests. fSiorj/'$ 
Cam,, sec 214.) 

There is a distinction in the books between pMie 
and private agents, on the point of personal respon- 
sibility. If an agent on behalf of government makes 
a contract, and describes himself as such, he is not 
personally bound, even thou^ the terms of the con- 
tract be such as might, in a case of a private nature, 
involve him in a personal obligation. But there is 
nothing, at the same time, to prevent such a public 
agent undertaking a personal liability in his contracts, 
if he choose to do so. 

In condumon, under this head, we shall say a few 
words regarding the fiEU^r's powen to pie^e. It 
has been a question much agitated, both in this coun- 
try and on the oontioent of Europe, what power a 
&ctor has to pledge the goods of his prindpaL In 
England, at common law, he had no such power. In 
ScotiancC it has been dedded that he has the power, 
to the effect of conferring on one who lends money 
on the security of the goods, an unexceptionable real 
right, or of raisiug to a sub-ftctor, or other person 
reodving the goods, and advancing money on them, 
an efiectual lien. And on this point, the law of Eng- 
land has, by lato Statutes, been placed nearly on the 
footuig of the law of Scotland. The doctrine of the 
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law on this sabject has been reduced hj Mr BeU to 
the following propodtiona: — 

Fini, Where a &ctor, having made adTances on 
goods sent to him for sale, transfers to another the 
right of pledge or lien which he himself holds, the 
transfer is effectual As the creditor, to whom the 
lien is assigned, holds only the qualified possession 
which his debtor was entitled to, his right, Uke that 
of the assignee to a liferent, expires with his original 
lien; but to this extent the secarity is as complete 
as the fiictor^s own — ^that is to say, the creditor will 
be entitled to ayail himself of the pledge to the ex- 
tent of the balance doe to the &etor. 

Second, Although at first it was held that a factor, 
having goods in his possession, could not pledge those 
goods or receire adyances on them, to the e&ct of 
constituting a lien ayaUable against the owner; yet, 
this soon yielded to views of commercial expediency, 
first, in a foreign case, in deference to the laws of 
Holland, (See eaee of MUchdly 11th December, 1746, 
with Lord KUherran^M Review of the Judgment — Kilk., 
206); and afterwards, it was held that a person, hold- 
ing goods in this country, as factor for a trader id)road, 
could place those goods with another, as his &ctor 
or consignee, and take advances on the security of 
them, to the effect of conferring an unexceptionable 
lien for the advances available against the true pro- 
prietor of the goods. (Ctdquhoun, 15th November, 
1816, F.C; Joftntton, 14Ui November, 1818, F.C.) 

Third, Where a fiK^r, however, places goods in 
the hands of another as factor, or for any other pur- 
pose, which in the case of his own goods would confer 
a lien for a general balance, the sub-fiictor, though 
ignorant of the true ownership of the goods^ must, in 
8o fieur as he has not made actual advancet on the con- 
signment^ but claims only a general balance, take the 
goods under the qualification of the limited right 
which the factor himself had in them, (Black, 22d 
June, 1820.) 

But although these were the rules followed in 
Scotland, they had been established chiefly on grounds 
of public expediency and firom favour to conmieroe, 
though undoubtedly based on a sound principle of 
law, by which property in moveables is presumed 
from possession. The same course was followed on 
the Continent, and against authorities of great weight 
the bins of favour and encouragement to the free 
transfer of goods in trade had influenced the whole 
practical jurisprudence of thetradingnationsof Europe. 
The general maxim of the civil law was, "Nemo pltu 
June ad aZiwn transferre poled quam ipse hoibereL^ 
And under this general rale the poweb to pledge was 
absolutely deni^. In France it was held, tluit one 
could not pledge the property of another for his own 
debt. In Holland, and also in Italy, the same law 
was established. 

But an abstract rule, (continues Mr Bell,) laid 
down in law books sometimes does not square with 
the actual business of life, and in fiivour of commerce 
a relaxation of the above rule was introduced, to the 
effect of allowing the possession of moveables, and 
those otherwise in the apparent right of conmodities, 
not only to sell but to pledge them. 

In England the law had, towards the middle of 
the last century, taken a bias against the direction 



which it had received, both here and abroad, and 
which is said not to have accorded with the. spirit 
of the former law. This was the famous case of 
Patenon v. ToMh, in 1743, (2 Stearge, 1178,) tried 
before Chief Justice Lee, who is reported to have 
held, that though a futor had power to sell, and 
thereby bind his principal, yet he cannot bind or 
a£kct the property of the gooids by pledging them as 
a security for his own debt^ though there ii the for- 
maJity of a bill of parcels and a receipt; and so the 
jaiy found. This doctrine appears to have been first 
shaken by the authority of Lord Eldon in 1800. 
But still the course of dedsions proceeded against 
the right implied in possession. The bad effects of 
this doctrine m trade were so sensibly felt that, after 
the report of a Parliamentary Committee had been 
given in, the Leg^ature interponed to remedy the 
grievance, and the statute of 4 Ceo. IV., c. 83, was 
the result This statate has been amended, 1st, by 
the Act of 6 Ceo. lY., c 94; and, 2d, by that of 
the 5 and 6 Vic., c. 39, whereby the law is now placed 
on a more satisfiiictory footing. — (See B4X% Com., p. 
483-487; Lloyd^s Foley, p. 222 el 9eq.; 2 Kent's Com., 
p. 625-629.) 

Having thus discussed the powers, duties, and obli- 
gations of agents in general, and laid down rules rela- 
tive thereto, of broad and almost universal application, 
we shall proceed, in the next place, to consider the 
effect of the relation of principal and agent^.^r8i; with 
respect to the parties themselves, vis., their mutual 
rights and liabilities; eeeondly, with respect to third 
parties who may be affected by it. 

{To be continued.) 



Bill to afford VACiLrnss fob ter mork Ccrtaut 

ASGERTAIKMRNT OF THE LaW Ai>HINI8TERKI> IN 

okr part OF Her Majestt*s Dominioks, when 

FUBADEn IN THE COUSTS OF ANOTHER PART THERE- 
OF. Prepared and brought in by Mr Dunlop, Sir 
Bicbard Bethell, Mr Fitzgerald, and Mr Malius. 
Ordered by the House of Commons to be printed, 
8th March, 1859. 
The measure contemplated by this Bill, is one of great 
importance, the want of which has led to grievous delay 
and expense, whilst the law of one part of the kingdom, 
as ascertained by the Judges of another section, has been 
far from being satisfactorily determined. 

The principle which has hitherto regulated this im- 
portant matter, has been to hold ike law of one part of 
the kingdom to be matter of fact in another. The 
Judges in each section have rather unneoenarily boasted 
of their entire ignorance of any law but that of their own 
country. It has not been unusual to hear a Scotch 
Judge declare £rom the bench, that he was equally igno- 
rant of the law of England as he was of Japan. 

In England, so far was the principle carried, that 
foreign lawwsji with them matter offacty that it has been 
made a jury queBtion. The law of Scotch marriage, 
amongst others, has been submitted to twelv. yeomen, 
and on the conflicting evidence of Scotch advocates, a 
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terdict has been giTen on what, in the opinion of the 
rustic jnrj, was, or ought to he, Scotch Uw. 

In Sootluid, where trial by jury haa not as yet hoen 
made the pnUidiuin of justice, and the only mode of ar- 
riTing at the truth, the course followed has been to ob- 
tain the opinion of eminent English counsel on a case 
approTod by the Court 

This Bill, which has been introduced into Parliament, 
by members representing the three portions of tlie United 
Kingdom, (but giving to Ircliind a double representation,) 
is well calculated to place this branch of legal practice 
on a more satisfitctory footing. 

We give the Bill at length, by which it will bo seen 
that the Courts of each soction of the kingdom are maile 
auxiliary the one to the other. As soon as a Court in 
one portion of the kingtlom, and having jurisdiction in 
the action, discover, jutUcially, that the law of another 
section of the kingdom must rule, and where tlie parties 
are at variance as to the application of that law to tlic 
case as heard, then the aid of the Court in that other 
portion of the country is called in to take cognisance of 
the point, and judicially decide thereon. The decision 
thus authoritatively given, forms part of the procedure in 
the original action, and may in the end be carried by ap- 
peal to the House of Lords, with the final decision of the 
original caiiso. 

it will be observed that the provisions of this Act are 
intendeil to roach all Courts, supreme and local, civil as 
well as ecclesiastical. Tlio Courts of Shorifib in Scotland, 
and County Courts in England are, therefore, within its 
scope. It will also bo noticed that the Courts to be con- 
sulted are not named — therefore, as thcro are several 
supreme and indejiendcnt Courts in England and Ire- 
land, besides several tribunals of equity and eccloBiastical 
law, it will be in the discretion of the Scotch Ck)urts; and 
sometimes a question, to wlmt Court, in England or Ire- 
land, the case is to be sent. Or, as the \&w of England 
rules in both the sister kingdoms, it may be a question, 
where the locality of the law is in Irdaud, the English 
Courts may yet adjudicate on Uie law common to both 
countries. So too, as the Act is extended to the law 
as administered in any part of Her Majesty's dofuinitms, 
it would seem eompetent for Judges in tbe colonics, and 
in India, to take the benefit of the Act, and vice verita» 

It will be observed as an omission, l^t there is no newer 
in tlie Bill given to award the costs of the engrafted case. 
This may perhaps be held as covered by the general 
power inherent to award the costs of tho secondary 
cause as part of the ordinary expenses in the original 
action. But it might be well to make special provision 
fiv this case, and the audit of such costs would require to 
be ascertained by the proper taxing master of tho inter- 
posed Court. 

Now that there is a recognition of the law of Scotland 
by Lrisli members, it is to be hoped that, their sense- 
less opposition to Mr Craufurd's Bill for the rccinrodty 
of execution on decrees between all ports of tlie United 
Kingdom will be withdrawn, and this much wanted 
measure speedily follow in the wake of the present Bill. 
The law of Scotland cannot be that rude system of bar- 
btuism which it was proclaimed to be in the House of 
Commons, since now it is oilmittcd to be of cr|ua1 autho- 
rity as that of the other portions of the United Kingdom. 

** Whereas great Improvement iu the Administration of 
the Law would ensue if Facilities were alFonlcd for more 
certainly ascertaining Uie Law administered in one Tart 
of Her Majesty's Dominions when pleaded in the Courts 
of another Tart thereof: Be it therefore enacted, by tho 
Queen's most Excellent Majesty, by and with the Advice 
and Consent of tlic Ix)r(lR Spirituivl and Temporal, and 



Commons, in this present Parliament assembled, and hj 
the Authority of toe same, ns follows: 

^* I. If in anv Action depending in any Court within 
Her Mijesty's Dominions, it shall be the Opinion of such 
Court, that it is necessary or expedient lor the proper 
Disposal of such Action to ascertain the Law applicable 
to the Facts of the Case as ailministered in any other 
Part of Her Majesty's Dominions, it shall be competent 
to the Court in which such Action may depend to direct 
a Case to be prepared setting forth the Facts, as thaso 
may bo ascertained by Verdict of a Jury or other Mode 
competent, or may bo agreed upon by the Parties, or 
settled bv such Person or Persons as may have been 
appointed by the Court for that Purpose in the event of 
the Parties not agreeing, and upon such Case being 
approved of by such Court, they shall pronounce an 
Onler remitting the same to the Court m such other 
Part of Her Majesty's Dominions whose Opinion is 
desired upon the Law administered by them as ap- 
plicable to the Facts set forth in such Csae; and it shall 
CM) competent to any of the Parties to the Action to pre- 
sent a Copy of sucn Case, duly certified by One of the 
Clerks or other proper Officer of such Court, to the 
Court whose O^nnion is to be obtained, along with a 
Petition praying such last-mentioned Court to hear 
Parties or their Counsel and to pronounce their Opinion 
thereon in Terms of this Act; and the Court to which 
such Petition shall be presented shall appoint an early 
Day for hearing Parties or their Counsel on such Case, 
according to such Form of Procedure as such Court shall 
direct, and shall thereafter pronounce tiieir Opinion 
upon the Questions of Law as administered by thsm 
which are involved in or arise out of the Facts spodfied 
in such Case; and in order to their pronouncing such 
Ojjinion they sluill be entitled to take such fiirther Pro- 
cedure thereupon as to them shall seem proper. 

" H. Upon such Opinion being pronounced, the same 
shall be written out and authenticated aooordlng to the 
Practice of the Court by which it shall have hSea. pro- 
nounced, and a Copy thereof and of all previous Oiuers 
or Interlocutors, certified by One of the Clerks or other 
proper OiBcor oi the Court, shall be given to each of the 
Parties to the Action by whom tiie same shall bo re- 
quired, and shall be deemed and held to contain a cor- 
rect Record of such Opinion and Orders or Interlocutors; 
and the certified Copy of the Case hercin-before men- 
tioned, together with the principal Oi^inion, and Orders 
or Interlocutors, shall remain Part of tho llocords of the 
Court Inr which such Opinion and Orders or Interlocu- 
tors shaU have been pronounced. 

'*in. It shall bo competent to any of the Parties to tho 
Action, after having obtained such certified Copy of such 
Opmion and Ortlcrs or Interlocutors, to lodge tlio same 
with any of the Clerks or other proper Omoer of the 
Court in which tbe Action may be depending, who may 
liavo the ofiicial Charce thereof, together with a Notace 
of Motion, setting forth that the Party will, on a certain 
Day namod in such Notice, move the Court to apply the 
Opinion contained in such certified Copy thereof to the 
Facts set forth in the Cose hercin-before specifiod, and 
the said Court shall thereupon apply such Opinion to 
such Facts, in the same Manner as if the same had been 
pronounced by such C/Ourt itself upon a Case roBorved 
for Opinion of the Court, or upon special Verdict of a 
Jury. 

** IV. In the event of on Apixsal to the House of Lords 
in any such Action, it shall be competent to bring under 
tho iCcvicw of that House the Opinion xironouncod by 
the Court whoso Opinion shall have been obtained, and 
the House of Lonls may adopt or reject such Opinion as 
the same shall appear to them to be well foundod or not 
in Law. 

"V. The Word 'Action' shall include every judicial 
Proceeding instituted in any Court, Civil, CriaiinaU or 
£cclcsia.stical." 
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The '* Seottuk Law Jowmal'' wiU be pubUOed in the 
fast week of each motUh, Price One Shilling^ poet free. 

2^ EdUare are desiroue that the Journal should contain 
(he lUports of aU Cases decided in ihe various Sheriff 
Courts in Scotland involving points usefid or interesting to 
the Profession^ and would (herefore soUcit a Report 
from either of the Agents in each such case^ or from the 
Sh^ff. It wiU he necessary to have the Report signed 
by one of the Agents or the Sheriff, to ensure its correct- 
ness^ except in those eases where the party reporting is 
known personally to the Editors, 

The Editors wHl take no noHce of anonymous communis 
cations, and wiU not hold themselves hound to return articles 
or eomnumications not found suitable. 

Advertisements can he received till the evening of the 
9M of each month, AU communications to be addressed 
to the Editors^ care of the PubUshers. 

Any error or delay occurring in the transmission of this 
Journal to Subscribers, thould be immediately commttnt- 
eated to the PubUAers, 
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THE TITLES TO LAND (SCOTLAND) BILL, 

1859. 



This Bill fomui one of ihe meaeoreSy the progress of 
which ma arrested by the Reform Debale and its 
important resnlts^ and there has thus bem afforded 
to the profession and the pabUc an opportonitj, 
whieh does not appear, howerer, to have been 
much nsed, of more minutelj considering the pro- 
posed alterations in our system of oonTeyandng. 
In the Preamble it is stated that the object of the 
Bill is to extend certain proTiaions of the Titles to 
Land Act of 1858, to Titles to Land held by Bar- 
gage Tenure, and to amend the said Act This 
scarcely, however, gives a sofficieat idea of the 
importance of the proposed measure, whose clauses 
provide for considentbly more than would naturally 
be gathered from,, the tenns of the Preamble. For 
example, lyy section 36, it is provided that no 
deed, by which lands are conveyed, shall be held to be 
invalid, on the ground of the want of the word " dis- 
pone^" or other word imparting a conveyance de pre- 
senti; and all such deeds shall be held to be valid 
which clearly express an act of conveyance by the 
granter, and whether by worda of conveyance de 
preaenti, or mortis causa^ or by words of bequest 
We need scarcely remind our readers that hitherto 
it has been held as an invariable rule, that in 
order to make a deed an efiectual conveyance of 
land, it must contain words of absolute de presenti 



disposition ; and in order to produce that effect, the 
word "dispone" has been regarded as indispensable, 
Should the clause, however, we have alluded to be« 
come law, and certainly it is only consonant with 
common sense that it should do so, the existiDg state 
of matters will be completely altered, and the some* 
what startling spectacle will present itself of im« 
portant legal doctrines, founded on a long series of 
decisions, which have formed the subject of much 
and varied diMsussion by many learned writers, 
being superseded and destroyed by a short section of 
eight lines and a-half introduced, as if inddentaUy, 
at the dose of this Bill We repeat, however, that 
at the present day most people will regard the new 
short dause as more reasonable and sensible than the 
old long decisions and metaphysical diaquiaitions, 
and therefore the alteration will probably be accepted 
as an important improvement At the same time, it 
IB rather interesting to speculate on what may be the 
appearance of a progress of title deeds, twenty years 
hence. We fear it will be motley, and that the 
Records will be often resorted to, in order, by means 
of extracts, to give an appearance of business-like 
uniformily to that which would otherwise be a thing 
of shreds and patches. It is to be regretted, we may 
remark in passing, that the provision in the former 
Bill, that deeds may be partly written and partly 
printed, is repeated in the present measure. It was 
generally understood last year, that had the Bill 
passed a little less expeditiously, this dause, so likdy 
to lead to doveuliness and error, would have been 
expunged; and we cannot hdp thinking that the 
present opportunity should be seized to effect that 
object, by amending the former rather than to con- 
tinue the mischief in the new Act 

Our limits prevent us from adverting at present to 
various other points in the proposed Bill, which are 
worthy of much attention. But there is one section 
— ^the 23d — ^which it is impossible to overiook, and 
which, in its rapadous effrontery merits, and we trust 
will recdve at the hands of the profession, the publio, 
and the legislature, the most emphatic condemnation, 
and immediate expulsion from the Bill, which it 
diagraces. It provides that ''The existing town 
" derks of royal and other burghs in Scotland, who, 
'' according to the present law and practice, are ex- 
" dusivdy entitled to prepare instruments of sadne, or 
" of redgnation and sasine^ upon conveyances of sub- 
'' jects dtuated in burghs, shaU, during the existence 
" of their respective rights of office, be entitled to daim 
'* and recdve from the party in whose favour a convey- 
" ance of sudi subjects shall be recorded in the appro- 
" priate register of sasines in virtue of the j resent Act, 
" the same fees as such town derks would, before the 
" passing of this Act, have been l^;ally entitled to 
^ exact and zecdTe on thdr ownacoountj in respect of 
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" prepanng saeh ioatniments aooording to the present 
''law and practice, and the party in whose fityoor a 
« conveyance of sach sabjects shall have been so re- 
*^ corded, shall be bonnd to pay sach fees to sach town 
*' darks; and the keepers of the registers of sasines 
*' ahally apon recording sach conveyances in virtae of 
"the present Act, be entitled to exact the same fees as 
'*8adi keeper woold have been entitled to exactnpon 
" recording an instroment of sasine, or of resignation 
*' and sasine, of the same length as the ccmveyanoe 
** recorded." The mere pernsal of this braien pro- 
position will enable the professional reader to see at 
once the iniqoity to which the pabUc is to be sab- 
jected in order to provide most hicrative sinecores 
for the officials in qnestioa Bat the good, easy 
paUic itself knows nothing of the daoses of a Ocm- 
▼eyandng Bill, and indeed appears to care so little 
aboat the matter, that we almost despair of sacoees 
ihoagh we may attempt to awaken it to the enotmoos 
amoant of fees which, shonld this daose become law, 
will be transferred from its pockets to those of its 
town clerks, without retam, on the part of the latter, 
in the shape of head-work or hand-work, or any 
work whatever. At present the town derk prepares 
the Inatrament of Sasine himself, executes, and records 
it, and for so doing he diarges a veiy heavy fee, 
calculated partly according to the pecuniary amount 
of the transaction, and partly according to the length 
of the sasine. Thus, a saanne which may be uplifted 
ftom the General or Particnlar B^gister for a pay- 
ment of £3 or £4, cannot be procured from a town 
derk under £12 or £15, and the reason assigned is, 
that the town derk has to prepare, execute, and 
record the sasine, while the other keepers have merdy 
to record it. Even admitting the validity of the 
reason, the charge is exorbitant; but mark the effix>n- 
teiy of the 23d section of the present IKIL The 
town derk is to cease to do a single thing whidi 
requires the slightest exertion of brain, or which 
entails anything but the most nominal responsibility, 
and he is, neverthdess, to extort from the pockets of 
the public, for the simple duty of copying a writ, 
supplied to him by the agent, into his record book, 
the same enormous fee that he at present exacts for 
drawing, executing, and recording the Instrument of 
Sasine! But it will be said, this system is merdy to 
endure while vested interests continue— only until 
the present town derks cease to hold their offices. 
This consolation, most patient public, may be substan- 
tial enough for the generation which succeeds yoursdf, 
but so far as you are concerned, you must, if this dause 
pass^ make up your mind in many, if not in most in- 
stances, to submit to the extortion, in all humility. 
Take for example the case of Glasgow. If the clause 
pass, is there any but the most distant chance of the 
present generation of adults ever benefiting from the 



lamented departure of the very astute and tenadous 
gentlemen who fill the office there? We honestly 
bdieve, that if the proposed plan of no work and 
enormous foes be adopted, the temptation to prdong 
the happy system wiU be irresistible, and the power 
of vitality and tenadty of office— already evident^ 
not indiffioent — ^in some comers of the County Bnild- 
inga^ win become almost miraculooa. It ii impoasiUe 
to refrain fkom eongratnlating the Lord Provost and 
Mag&Btrates on the fdidtous prospect of the ccmtinoa- 
tion, for half a century or so, of that dignified and 
edifying career which they recently originated, and 
whibh has since been distinguished by so many tokens 
of harmony, oonfidencei and universal satisfiutioa 
But serioudy the matter is no langhing <me, and 
unless the public is really willing to submit to 
this most glaring impodtion, it will look a Mltie 
more diarply after the provinons of this Bill, than it 
has yet shown any tendency to do. Every penny so 
extorted is, we repeat, drawn, without return and 
without reason, from its own podcets. Hie professioa 
also is, we think, called upon to attend to its own 
interests in regard to this 1^ Without a murmur 
its members furthered and acceded to the reforms 
which swept a large proportion of thdr profits frt>m 
them, and that when they had a daim for compensa- 
tion at least as good as the proctors of Docton^ 
Commons, or the town derks of Scotland. But it is 
for Aem to condder whether the latter should now 
be allowed to fitten, not only on the ill-gotten gear 
of section 23 (if it pass), but also on the monopoly of 
the instruments to be expede in canying out the new 
Act For our part we can see no reason why the 
deed should require to be presented to '^ the notary 
public and town derk of the said bui^g^'* It would 
be only fur and proper that the profiBsnon generally 
ahoold get the benefit of the preparation of these 
instruments, and the town derks, recdving suitable 
remuneration for their registration, they would cer- 
tainly have no reason to complain. We trust that 
the profesdon will for once see the propriety of look- 
ing a little after its own interests, and not witii 
supine indifierence see the emoluments which its 
members may fairly claim, descend into the rapacious 
maw of offidab who too often appear to be actuated 
by no motive higher than thdr own pecuniary aggran- 
diBement 



MANDATE OB AGENCY. 
COontinued frcm page 11,) 

CHAPTBB HE. 

BIGHTS OT THS PBINOXPAL AGAINST THK AGBNT, IV- 
CLUBING THE UABIUTIBa OF THB LAnSR TO THK 
SOBMEB. 

Thb duties of the agent to his prindpal must^ of 
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ooiine^ depend on the express or implied instractions 
contained in his appointment; for be these what they 
may, his daty is flidthfiilly to perform and cany them 
into e£BBCt, if possible to the letter, unless, indeed, 
his obedience wonld involve a fraud on third parties; 
for no contract can oblige a man to make himself the 
instrument of fraud. 

From a person standing in a situation of confi- 
dence with regard to another the strictest bona fides 
18 required. This applies in fall force to an agent, 
and it is a veiy essential part of the good faith re- 
quired from him, that he should keep a dear account 
and communicate the result, from time to time, to 
bia employer. In stating this account, the principal 
win be entitled to every increase made from his own 
property. The agent will also be diarged with all 
paymente actually made to him, and with all losses 
incuired through his own negligence and dereliction 
of duly. But he will not be chargeable with any 
loss incurred by him, without fault or negligence, 
while he is engaged in the prudent exercise of his 
discretion, and in pursuance of the r^^ular and accus- 
tomed course of trade. Ithasbeen ruled in England 
that if he place his principal's money to his own 
aocount at his banker^s, he will be responsible for it if 
the banker fiiil. 

A frustor is not answerable against all eventa for 
the safety of goods which he has in chaige; and it is 
sufficient if he do all that by his industry he may for 
their preservation and protection, {Cokis LittL 89.) 
The role is that he is bound to keep them with as 
much care as a man of averoffe prudence would be- 
stow in the keeping of his own. This doctrine is 
founded on the civil law. One of the most impor- 
tant duties which the safety of merchandise requires 
in frustors and consignees, who act as factors, is that 
of protecting it by insurance. In an action against 
an agent for fiulnro to effect an insurance, as he 
stands in the place of an insurer, so he is entitled to 
any defence which an insurer could have made, for if 
nothing could have been recovered upon the policy, no 
actual damage has been sustained by tlic want of it 
If the agent do all that is usually done to get tlie 
iusitrance effected, it is sufficient. Where duties are 
payable upon the importation or exportation of goods. 



to do any act is authorised to do it only in the usual 
way of business. But if he be factor in a sort of deal- 
ing or trade, where the usage is to sell upon credit, 
then if he sell to a person of good credit at the time, 
he is discharged, and will be entitled to his commis- 
sion though the purchaser may afterwards become 
insolvent, provided always that the credit given was 
reasonable and usual, and that his principal was made 
acquainted with the transaction within a reasonable 
and usual space of time. However, as some mer« 
chanto do not choose to run this risk, and to trust so 
implicitly to the discretion of their factors, an agree- 
ment» called '' del credere ,*" has been invented, under 
which a fiiu^tor employed to sell goods, in considera- 
tion of an additional premium or commission, is held 
liable to the principal for the price stipulated at the 
term of payment, whether he ever receives it or not. 
This sort of guarantee (according to Mr Bell) is not, on 
the one hand, a cautionary obligation in the common 
sense of that expression, for the factor with a del credere 
commission is liable directly and without any benefit 
of discussion; neither is it, on the other hand, to all 
intenta and purposes a ddegatio debiti, for if the 
agent £eu1, the principal is entitled to resume hia 
character and recover frx>m the proper debtor, if he 
have not previously paid This doctrine was dis- 
tinctly laid down by Lord Mansfield, in Grove v. 
DvloUt, 178G, 1 Term Bep. 112; but it has been 
questioned, and at last overturned in Eoglaud by 
subsequent authorities, which have settled that an 
agent, acting under a del credere commission, is a 
mere surety binding himself to warrant the sol- 
vency of the purchasers, (SmUJi'a Compendium of 
AlercanlUe Lrtfc, p. 111.) In the case of a foreign 
factor, where the principal cannot possibly know the 
buyers, it seems to be held that where nothing is said 
as to commi&sion, a del credere commission is to be. 
paid and the sales guaranteed. A del cred/ere gua« 
ranteo may bo undertaken, not only expressly, but. 
also by implication, where goods are sent to a factor 
on the footing of a del credere commission, and he 
keeps the goods without declining the guarantee, 
{Wat9(m iO Coy,, 16th February, 1826, 4 Sh., 475. 
See also 1 i?W^ Com., 481.) 
As no agent can lawfully exceed his orders, it fol- 



it is the business of the agent employed in the receipt i loWs that if he do so, his principal, though he may 



or despatch of them to take care that the proper en- 
tries are made, and the duties satisfied, to save him 
from liability for loss in the event of forfeiture, 
(Lloyd^s Foley, 18-23.) 

In contracto of sale, if any price be limited by his 
instructions, the agent must sell for that If no 
price be limited then he must sell for what the goods 
are fidrly worth; and if the property be of a descrip. 
tion commonly sold for ready money only, he must 
not sell upon credit; for an agent employed generally 



perhaps insist upon keeping them if he think it for 
his advantage, has a right to refuse the goods impro- 
perly purchased. But, then, he must repudiate the 
transaction, and give notice of his disagreement to the 
agent within a reasonable time, else he will be held 
to have adopted it, and the loss, if any, will fril upon 
him. If the factor buy a commodity, wliich after- 
wards becomes damnified, he is not answerable for 
the loss. It is a fundamental rule, applicable to both 
sales and purchases, that an ogent employed to sell 
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cannot make himaelf the pordiaaer j nor if employed 
to pnrchaae can he be himself the aeller. The expe- 
diency and jnstice of thia rale are too obTiona to re- 
qoire obaorratbnr A oommiaaion agent ia boond to 
giTe immediate notice to hia employer that the goods 
oonaigned to him are of anch inferior qoality that 
they will not realise the current mari^et price of the 
dAy» and to render hia account immediittely on a aale 
being efEected; and if he fiul to do so, the ontis will 
be on him to ahow that the goods conaigned to him 
did not realise the market price, (Swi^Monf 1st Jane, 
1849, 11 D., 1097.) 

There is a difference between the prineipal'a right 
against a remunerated and against a ffratmioui agent 
^e fbrmer, having once engaged, may be compelled 
to perform the duty which he haa undertaken — ^the 
Ibtter cannot, for hia promiae to do ao being induced 
by no conaideration, the role ex nudo paeto non orihtr 
actio appliea. But if he do commence hia task, and 
afterwards be guilty of misconduct in performing it, 
he will, though unremunerated, be liable for the dam- 
age ao occasioned. Less skill, however, is required 
firom him than firom a paid agent; and it ia lor gross 
negligence alone that he can be held answerable. 
This rule applies in England. 

On the bankraptcy of the principal, his creditors 
claims against the fiictor are to recover all the pro- 
perty entrusted to him, and to have an account of all 
the proceeds and of the result of the contracta which 
he haa entered into, under deduction of the commis- 
aon and of any balance that may arise on the factor's 
transactions. (1 Bdl Com,y 491.) 

From what has been already said it is sufficiently 
clear that, whenever an agent violates the duties or 
obligations which he owes to his principal, whether 
it be by exceeding hia authority or by positive mis- 
conduct, or by mere negligence or omissions in the 
proper functions of his agency or in any other manner, 
and loss or damage thereby falls on his principal, he 
is responsible therefor, and bound to make a full 
indemnity. In such cases it is wholly immaterial 
whether the loss or damage be direct to the property 
of the principal, or whether it arise from the oompen- 
Stition or reparation which he has been obliged to make 
to third parties in discharge of his liability to them for 
the acts and omissions of his agent. The loss or dam- 
age need not be directly or immediately caused by the 
act done, or omitted to be done. It will be sufficient 
if it be attributable to it as a natural result or just 
consequence. But it will not be sufficient if it be 
merely a remote consequence or an accidental mia- 
chiel It must be a real loss and actual damage, not 
merely a probable or possible one. (JS^rf^s Com,, sea 
216-234.) 

In this connection the consideration naturally arises 
of those matters which may properly be urged by 



agenta, by way of defence or exenae, to repd the 
acti<H]8 and daima brought againat them by their 
principals for violationa or omiaaiona of duty, or other 
delinquenciea touching the aufaject^matter of their 
a gft no ie t. 

(1.) The agent may insist, aa a matter of deleoca^ 
that the aubject-matter of the agency waa an Ukgd 
or immoral traoaaction, or founded on fraud or against 
public policy; in all which cases the principal will 
not be allowed to maintain any suit for redress of any 
aort againat the agent touching that tranaaotion. The 
rule in all such caaea ia mdior eet conditio pouidenitii, 

(2.) It ia a good defence, or rather excuse, that the 
miaconduct of the agent has been followed by no loss 
or damage whatever to the prindpaL 

(3.) In the next place, the agent may defend him- 
aelf by ahowing that, although he haa violated lus 
instractions or orders, or haa not otherwise performed 
hia undertakings yet he haa acted under an over- 
whelming necessity, or haa been prevented from act- 
ing by a like calamity, or what he has done has been 
from au unexpected or unforeseen emergency, to which 
the instructions or ordera did not or could not apply; 
or, if they did iHE^ply, that he waa compelled to act in 
order to prevent a greater loaa or absolute rain to hia 
prindpaL 

(4.) But the most important point of defence, 
usually occurring in practice to actions for breach of 
duty by agents, is that which involves the qneation 
of a ratification by the prindpal of the acta or doings 
or omisttons of his agent Where the prindpd, 
upon a fall knowledge of all the drcnmstanoes of 
the case deliberatdy ratifiea the acta, doinga, or omia- 
dons of his agent, he will be bound thereby as 
fully, to all intents and purposes, aa if he had origi- 
nally given him direct authority to the extent which 
such acts, doings, or omisdons, readL The maxim 
of the common law — ^and it haa been fuUy adopted 
into maritime and commercial jniiapradence — Is 
omnii ratihaintio retrotrakitur et mandaio priori eegtU- 
paratur. This most useflil and convenient rule waa 
fully recognised in the Roman law. In the com- 
mon law, howev<», there is a distinction betweoi 
the ratification of acts which arc void, and that of 
acts which are voidable. In the former case, the 
ratification is inoperative for any purpose whatsoever; 
in the latter, it gives full validity to the acts. Hence 
it follows that if an agent haa, by a deviation from 
orders or by his other misconduct or omisdon of 
duty, become respondble to his prindpal for damages, 
he will be disdiarged therefrom by the ratification of 
hia acts or omisdons by the prindpal, if made with a 
fall knowledge of all the frets and drcumstanoea. A 
ratification, dso, when fairly made, will have the aame 
effect as an original authority to bind the prindpal^ 
not only in regard to the agent himself; but also in 
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regard to third parties. Another oonnderation^ veiy 
important in cases of this sort, is^ that the principal 
cannot, of his own mere authority, ratify a transaction 
in part and repudiate it as to the rest He must 
either adopt the whole or none. (Story' $ CanLy sec 
335-260.^ 



CHAFTEtt IV. 

RIOHTS or THE AOflirT AGAINST THE FBQ7CIPAL, IK- 
CLUDDTQ THE LIABILITIE8 OV THE LATTER TO THE 
FOBMEB. 

The chief rights of the agent against the principal 
are to receive payment of his remuneration or com- 
mission, and reimbursement of his advances. 

1. The commission of an agent is either ordinary 
or dd ci'edere. Its amount is either regulated by a 
particular contract in each instance, or determined by 
the usage of trade, or in certain cases it is settled by 
Act of Parliament The general rule of law as to 
commission undoubtedly is, that the whole service or 
duty must be performed before the claim to any com- 
mission accrues, either ordinary or extraordinary; for 
the agent must complete the thing required cf him 
before he is entitled to charge for it But cases may 
occur in which an agent may be entitled to a remu- 
neration for his services iii proportion to what he has 
done, although he has not done the whole service or 
duty originally contemplated. An agent employed in 
the management of an illegal contract cannot recover 
any compensatiou for his labour from the person at 
whose request it was performed, and who has enjoyed 
the benefit of it The right to commission may also be 
forfeited by the misconduct of the agent Thus, an 
agent whose duty it is to keep an account cannot 
support a charge for his labour if he have kept none. 
And if, in consequence of his negligence or unskilful- 
ness, no benefit accrue to his employer from the ser- 
vice performed, ho forfeits his right to commission, 
and will be held liable to his employer for any 
damages which he may thereby sustain. So also will 
be forfeit his commission, if he depart from his cha- 
racter of agent for his employer and act adversely to 
him in any part of the transaction. But we have 
seen that in ordinaiy cases the agent, if he act with 
ordinaiy discretion and fidelity, and without deviar 
ting from the regular course of business, will not be 
answerable for any loss that may occur to his em- 
ployer's property, and will, notwithstanding such loss, 
be entitled to dairo his commission. 

2. Another right of agents is to be reimbursed ot 
all the advance expenses and outlays made and in- 
curred in the course of their agency for behoof of 
their principals. But this claim proceeds upon the 
ground that these advances have been incurred and 
paid reasonably, and in good Mth, and without de- 



fault on the part of the agent Cases may occur, 
however, in which he would be justified in making 
advances without special directions, and under exi- 
gencies not provided for by the regular rules of the 
business. Though, as has been mentioned, uigent 
danger without means of referring to the principal for 
instructioiis may sometimes justify advances, other- 
wise unauthorised, it is certain that payments merely 
voluntary and officious cannot be claimed by an agent, 
though intended for the benefit of the prindpaL Nor 
if he has incurred unreasonable, useless, or superfluous 
expense, will the principal be bound to nuiLe reim- 
bursement thereof, for it will be imputed to the fault, 
or negligence, or unskilfiilness of the agent This 
doctrine, so consonant to reason and justice, was also 
recognised in the civil law. In order, therefore, to 
entitle an agent to indemnity or allowance for dis- 
bursements made by him, they must^ in general, be 
such as are warranted by his instructions, express, or 
implied, or sanctioned by the subsequent acquiescence 
of the principal An agent is not justified in invest- 
ing the property of his principal in any manner, not 
authorised by the terms of his contract, however 
beneficial to the principal the prospect may be. But 
even in the execution of his appointed duty, if an 
agent conduct himself with such unskilfiilness as to 
incur unnecessary expenses, he cannot obtain reim- 
bursement If an agent has, without his own de* 
fault, incurred losses or damages in the course of 
transacting the business of his agenqr, he will be 
entitled to full compensation therdor. And it has 
been laid down as a general principle of law, that an 
agent who commits a trespass or other wrong to the 
property of a third person by the direction of his 
principal, if at the time he had no knowledge or 
suspicion that it was such a trespass or wrong, but 
acted bona Jide, will be entitled to reimbursement 
from his principal for all the damages he may sus- 
tain. But it is not every loss or damage for ^riiich 
the agent will be entitled to reimbursement from 
his principal. The latter is liable only for such 
losses and damages as are direct and immediate, 
and naturally flow from the execution of the agency. 
If, therefore, the losses or damages are casual, acci- 
dental, oblique, or remote, the principal is not liable 
therefor. In short, the agency must be the cause, 
and not merely the occasion, of the losses or da- 
mages, to found a just right to reimbursement, 
(Brtk InsL, 3, 3, sec. 34, 38.) This also was the 
rule promulgated in the dvil law, {Fotltier Tr, de 
Mandate N. 7G.) It has been said that if an agent 
abroad, as, for example, a foreign fiictor, should, at 
his own risk and peril, evade the payment of foreign 
customs and duties, he would still be entitled to 
charge them against his principal as if they had been 
actually paid. But it is proper to add that Justice 
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Story has graTely doubted whether this doctrine Ib 
sound or maintsinublo, {Story*9 Com,, sea 343.) With 
respect to agencies in illegal transactions, the same 
principles apply to advances and disbursements by 
agents as apply to their oomnussions. None are re- 
ooverable. An agent may not only forfeit his title to 
the repayment of advances, made on account of his 
principal, where the transactions are in themselves 
illegal; but he may also, by his own gross negligence, 
or fraud, or misconduct in his agency, be excluded 
from all remedy against his principal, even for his 
advances and disbursements made in the course of 
legal transactions. It follows, from what has been 
already stated, that if an agent incurs expenses or 
makes disbursements alter his authority is revoked, 
and he has notice of the revocation, he cannot make 
his principal liable therefor. (See Storffa Cbm., sec. 
323, 350; Lloyd^a Foley, pp. 100-121.) 

The factor or agent having no goods in his posses- 
aior, or money in his hands, duo to his principal for 
his security or indemnification, is entitled to daim ou 
his bankrupt estate, (1) fur the balance in account 
between him and the principal; and (2) for relief or 
indemnification from any proper liabilities which, as 
factor, he may have undertaken for the principal, 
(IBdlOom. 491.) 

It has been decided by the Court of Session that 
the quinquennial and trieimial prescriptions do not 
apply to accounts between a commission agent and 
his principal, {M'KhiUty cC* Co., llth Doc., \^\, Si 
Jur., 71.) 

(ToheconUiii'u^,) 



THE LIABILITIES OF PARTNERS OF JOINT 
STOCK COMPANIE& 



Reokmt commercial disasters have invested this 
branch of the law of partnership with an interest and 
an importance which, peihaps fortunately for Scot- 
land, have not hitherto attached to it. We propose, 
in the present paper, to inquire into the extent of 
the liability of members of such partnerships, as it 
is regulated and determined by recent legislation and 
decisions. 

The great objects of the Joint-Stock Companies 
Act, as now amended, are, to produce uniformity in the 
constitution and management of such companies — ^to 
secure such an amount of publicity regarding their 
affidrs as may warn parties interested and the public 
against flagrant mismanagement — and, where embar- 
rassment ensues, to provide statutory facilities for 
winding up, and for the equitable distribution of the 
loss among the parties involved. 

All JointfStock Compiuiicti couiiisUiig of mure than 



twenty peraons, formed for any other purpose than 
that of hanVing or iosuninco, and in a limited diss 
of cases banking companies also, are reijwiredf and all 
other banking companies are penniUed, to rqpster 
themselves under the Joint-Stock Aet& All com- 
panies established for any other purpose than insur- 
ance may be registered eitiier with or without limited 
liability. Where they are limited, tiie shareholdflrs 
are liable to the extent of the sum, if any, unpaid, on 
the shares held by them respeetivdy, and little dtfii* 
culty wiU arise in a4justing the amount of their 
UabiUty. But the extent of the obligaticm of part- 
ners, in companies registered with unlimited liability, 
is not always so easily determined. 

Before registration each individual member of an 
unlimited company is subject to action and diligence 
at the instance of the creditors of the company. In 
this respect reffiitration operates no change. By sec. 
116 of the Joint-Stock Companies Act, (19 and 20 
Vict, cap. 47) it ib provided that ''the res^stratiou of 
''any existing company under this Act shall not, nor 
" shall any act of the company subsequent to such 
*' reguBtration, prejudice any right which, previously 
" to such registration, has, or which would, if no 
"such regiBtration had taken place, have accrued 
"to any creditor ot other person against the com- 
"pany in its corporate capacity, or offointi <m$ 
"pencm then hemg^ cr hamng beefi, a vicmber ^ 
"tuck cotnpany; but every such creditor, or other 
" person, diall be entitied to all such remedies against 
** the company m its corporate capacity, and Offomd 
" every peno/n then being, or having been, a ntembtr of 
**sitch company, as he would have been entitled to in 
" case such registration had not taken plaoa" 

In the case of banking companies, it would rather 
appear to have been intended to deprive creditors of 
the right of execution against individual shareholders. 
But if this was the intention, the enactment is dearly 
iucffcctnaL It is provided by sec. 10 of the Joint 
Stock Banking Companies' Act, 1857,(20 and 21 Vict, 
cap. 49), that " all such actions ae tnay at the time of 
t/ie iYgislraiion have been commenced," by, or against a 
company, or the public officer thereof, may be oon- 
tinued ; "nevertheless execution shall not issne against 
the efecte of any individual shareholder,*' upon any 
decree obtained against the company in any action " so 
commenced m ctforeeatd/* So that protection ia only 
given in the few cases in which proceedings may have 
been actually commaiced at the time of registration — 
and that only to the efecte, and not to the person of 
the shareholder. The right of direct action, at the 
instance of a creditor, against individual shardkoldeFB^ 
is not cut off, — and execution may issue against the 
efiects as well as the persons of shareholders, on a 
decree obtained against the company in proceediogB 
commenced a/tcr the diito of registration. 
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When the «ffidn of a oompauy become embarroaaed, 
tbe ahaieholdeiB are subjected to another liability— or 
rather to another mode of enforcing their limited 
liability, — that is, contribution. This obligation 
emerges when a winding up has commenced. The 
winding up may bo either (1) purely voluntary, or 
(2) purely judicial, or (3) it may partake of both 
characters, and be voluntary in its origin, but carried 
on under the supervision of the Court It is in any 
case conducted by liquidators, who are appointed by 
the company in voluutary, and by the Court in judi- 
cial liquidation. 

The measure of the obligation to contribute to 
the assets of the company, is declared to be (sec. 
Gl, Joint-Stock Companies' Act, 1856), an amount 
sufficient to pay the debts of the company, and the 
eypenses of winding up; and in the case of banking 
companies (sec 9 of the Banking Companies' Act), 
** the same amount that he [the contributory] would, 
** if this Act had not been passed, have been liable to 
" pay to the company, or for or on account of any 
" debt of the company, in pursuance of any action 
" that might, if this Act had not been passed, have 
" been instituted or enforced against himself or the 
" company." 

The phraseology of the section last quoted leads 
to the belief that it was intended to substitute the 
liability of shareholders to contribute for their indi- 
vidual and direct liability to creditors, but there is 
no provision in voluntary liquidation, superseding, or 
in any way controlling the right of action and dili- 
gence of the creditors. It would therefore appear 
that a creditor of a company, being wound up volun- 
tarily, JB entitied to select and sue any individual 
shareholder for payment of his debt, although, at 
the same moment, the liquidators may be enforcing 
payment of calls made by them upon the general 
body of the shareholdera In judicial or semi-judicial 
liquidators, however, a discretionary power is con- 
ferred on the Court to protect individual shareholders 
from such proceedings, by sec. G of the Amendment 
Act, 1858 (21 and 22 Vict., cap. 60), which enacts 
that in such cases, "No suit, action, or other legal 
** proceedings shall be proceeded with or commenced 
" against the company, or the public officer thereoi^ 
*^ or any member of the cainpatijf, in reepect of a debt of 
'* the company, except with the leave of Hie Court, <vid 
^ tuJtfieet to such terme as tite Court may vrnpoeeT 

The Liquidators in voluntary, and the court in 
judicial liquidations, may at any time after the com- 
mencement of the winding up, "and before they have 
" ascertained the sufficiency of the assets of the com- 
" pany, or the debts in respect of which the several 
^ classes of contiibutories are liable, call on aU, or any 
" of the contributories, t/o the extent of tfieir liability,'* 
(iCf if A limited comixuiy, to the cj(tcnt of tho 



sums unpaid on the shares held by each contributory; 
and if an unlimited company, to the extent necessary 
to pay the debts and expenses) " to pay all or any sums 
« they deem necessary to satisfy the debts of the 
"company, and the costs of winding it up." The 
calls so made may be enforced summarily, the Court 
being required— on production of a list of contribu- 
tories in arrear, certified by the liquidators — ^to grant 
decree therefor, of which no suspension is competent) 
except on caution or consignation, unless with special 
leave of the Court or the Lord Ordinary, sec. 5 and 
U, 21 and 22 Vict., cap. GO. Lumsdeu, 11th 
December, 1858. 

Having shown the extent of tho liability of share- 
holders, first, to creditors directly, and, secondly, by 
way of contribution, we shall, in resuming this sub- 
ject, examine the provisions of the statutes and the 
dedtions, as bearing upon and defining the parties 
who are liable to contribute, and the special circum- 
stances in which exemption from that liability has 
been allowed. 



FEES FOR BUSINESS IN SHERIFF 

COURTS. 

The Court of Session is now about to frame a Table 
of Fees for business done in the Sheriff Court, and 
with this view, the Sheri£b have been requested to 
consider and report upon the subject The matter 
deeply affects the local practitioner, and it is desirable 
that the vaiious Faculties and Societies should take 
up the question, and press upon the committee of 
Sherifb, or if need be, the Court of Session, or the 
Secretary of State for the Home Department, whose 
sanction must be obtained to any table, the result of 
their experience, and their views in regard to the 
principle and amount of fees to be allowed. The 
Procurators in the Sheriff Court at Qreenock have 
already issued a memorandum on the subject, which 
will be found in this number, and to which we would 
solicit attention, as containing a clear statement of 
I sound principles on which they have agreed the table 
should be framed. The Faculty of Procurators in 
Glasgow have also taken up the subject, and have 
caused communications to be made to all the more 
important local bodies with the view of ascertaining 
what fees are now allowed, and what is the difference 
between the expense of a process now, and that of 
one prior to the passing of the Sheriff Court Act of 
1853. 

Meantime, it may not be inopportune to notice a 
few of the points on which a decided expression of 
opinion should, we think, be given. 

I. The amount of the fees should depend upon 
the value of the cause. By the Act of Sederunt of 
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1849, thk ptiiidple WM feoogniied, b«it to too fimiU^ 
m 9MUnt It proYided that there aboold be two 
■oalee — one for one ee where the sum coocladed for 
does not eioeed £26, and another for canaee idiere 
the aam eondoded for ezeeede that som. It has 
be«i oiged that in brge dtiee and towns the foes 
should exceed those sUowed in other pboes, and 
tfasfe is some reason in the request; but sabstsntially 
the ssme result will be obtsaned by adopting thrse 
instead of onlj two scalesi A third and higher scale 
for esses whose Yalne ezeeeds £100, would be prin- 
cipally i^plicable to cases aiialog in the kiger cities 
and towns^ and the practitioners there woold thereby 
jnsUy earn an enhanced remoneration, without intco- 
dndng any inTidioos distinctbn between them and 
their brethren in the less important districts. 

It will noty we beUere, be diqmted that the 
Talne of a cause, as it determines the amount of 
the agent's responsibility, and as it increases his 
anxiety, is and should be an essential element in 
estimating Ids remuneration. It does not appear to 
be practicable^ nor is it desirable, to reduce the foe to 
a commission or poundage — ^it is enough to draw a 
distinction between cases iuTolving a certain sum, 
and others inyolving a greater sum, by making the 
foes general^ so much lower in the one than the 
other. 

n. The foes for debates ought to be fixed irrespec- 
tire of the time occupied. In Courts where counsel 
only sre hesrd, the sgents, who are fomiliar with the 
•cases, and can calculate the amount d labour required 
to master it and to aigue it, may and do judge of the 
amount of the honorarium, so that the fee in each 
case depends yery much upon the nature of the case 
itsell It is impossible^ howerer, to carry this into 
praetios in the Sheriff Courts. The time con- 
sumed iu aigument is not by any means a criterion 
of the difficulty or importance of a case. Three or 
four hours may be consumed by one, while another 
would state the same case, more ably and logically, in 
one hour. So that in very many — ^we belieye in the 
minority of cases — payment by time would be a 
pn^t to dulness, and a reward to prolixity. Besides, 
it is a recognised foot, that preparation leads to 
brevity; and it is pretty well known that the judge 
is sometimes compelled to listen, while the pleader 
reads a tedious record, that he may learn what his 
case is about, because, till then, he has not taken the 
trouble to look into it. Under a aystem of pay- 
ment by the hour, this would be a lucrative, as well 
as a Uxy style of conducting a debate. The principle, 
reduced to practice, would be just this, — ^the less 
preparation, the larger fee, and the more preparation, 
the smaller fee. We do not maintain that a fixed fee 
for a debate, in every case involving a certain sum, 
irould absolately meet the drcumstauces of each case. 



In some it may be too laijge^ and in many it may be 
too smsll; but it is the only practicable rule which 
can be found to meet the gre ater number of cases. 

IIL The whole foes sHowed for preparing lor, and 
condncting proofo should be revised At pressnt, a 
foe of 5s per hour for attending the proo( and a 
merely nominal sum for preoognoscing, only are 
sUowed The importance of this stsge of a process 
cannot be overestimated Omissbns cannot sfter- 
warda be supplied, nor csn mistakes be remedied A 
dosed proof contains all, in point of foct^ on whidi 
either party can rdy in dealing with disputed aver- 
ments. It is necessarily, therefore, an anxious and 
K^wiMing doty to examine and cross-examine wit- 
nesses. All posnUe turns of the case must be pro- 
for — ^the competency of eveiy question watdied 
iona stated and answered — and questions 
csrefolly framed and put In short, the case is veiy 
olten lost or gained by the manner in which the proof 
ia conducted. For this, 5s, and in some cases 4s sn 
hour is considered adequate remuneration I It is not a 
compensation for the wear and tear of the body. It 
would be difficult to apply the same rule to proob 
as to debates; and so fisr as we see at present, the re- 
muneration must be rq;ulated by the time occupied 
in leading the proof; but it should certainly be 
double what it now ia. There are just as much 
labour and anxiety and skill required in examining 
witneeses before the Sheriff ss before a jury. In the 
one case the whole rests upon one person, in the other 
we have counsd and agents. The diibrenoe between 
the two cases is most apparent in the remnneratioo. 

MEMORANDUM BY THE FACULTV OF PROCU- 
RATOB8 IN GREENOCK AS TO THE FEES 
TO BE ALLOWED TO PROCURATORS IN THE 
SHERIFF AND COMMISSARY COURTS. 

This Faculty having been invited by the respected 
Sheriff of the County to state their views as to the foes 
for busiDees transacted by Sheriff and CommisBary Court 
Procunitors, appointed a committee of their number to 
consider the whole matter. That committee had under 
consideration the tables of fees proposed by Faculties 
and Societies of Procurators in other parts of the country, 
and after carefully going over them, prepared a table 
which, with some alterations, was approved of by the 
Faculty. The table, as approved, is now annexed; and 
as, with the exception of the Cupar Procurators, tfaii 
Faculty, so for as the members are aware, is the osily 
body which has ventured upon a revision of the wfaols 
table, --and as, in several instances, the charges pioposed 
in the Greenock table are higher than those suggested 
in the Cupar taUe, the following explanation of the 
principles on which the Greenock table has bean con* 
structod is cousidered neoeesarv:— 
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lit. It k an mSatMnA principle, that whan % pio- 
ftaiflmtl nun hai to deal with important interarts, 
iATohing on bispart tlia exaroiad of mnoli can and skill, 
and impljiiig a haary reaponaibOityi lie ahonld be ade- 
qualalj lamunerated. The tendenc j of legidation, and 
tbe modft of wndttiot^fg iiiofiiMloinl iNuiiiflai for manT 
faan paat, bave been lucb, tbat the ooantrj praetfttioner 
ia now entroated with tnuuaotiona of the moat important 
deiflripHnn, and baa to vpf^ bimadf to qneatioaia of the 
greatcat nioe^ and difBoiilty'; and, while hia brethren in 
the metropoliB ean at all timea baye the benefit and the 
proteetion of the advioe of* oonnael, be la obliged to 
diaehaige hia dntiea, often in a great emergenejr, without 
the baneftt of any advioe, and without relief from the 
heatieit leaDOoaibaity. But while all thk k tbe oaae, 
and wUle bk raqponaJbilitiaa baTe inereaaed, bk re- 
nmnetation baa been leawmert. Under tbe preaentiyBtemt 
when the Beoord b^[ypeiia to be made up witbont a 
Condeaoendenoe and Detooea, the lemnneration to the 
agent for preparing the Beoord k 0100017 nominal. Tbe 
Sommona, nnder the pr c a o nt form, k aoaroelj erer more 
than one iheet in length; and for this, whatever be the 
amowit at atake, the agent k only entitled to five 
AilHnga! Tbe foea at preaent allowed for Court Atten- 
ilaiKff and Debatea are ako Tory inadeanate. Tbe 
Auditor will not aUow a foe for attendance in the Court 
nnlem a deoidon k pronounced by the Sheriff; and an 
agent k often obliged to waste a forenoon in waiting on 
the calling of a oanae, withont reoeiving a forthing for 
bk trouble:— And the foea allowed for Debatea do not 
at all xemonerate the agent for bk laboor and anxiety. 
In important cases, in which there k much detail, and 
neocasity for reforence to many anthoritka, an agent k 
often engaged for aome days in arranging the detaik of 
the caae, and in collecting aathorities, and the case itself 
may oconpy some days in the discussion. Were such a 
oaae debated in the Court of flomJon, the Agent would 
have bstructed Counsel in a memorial, for which a 
considerable charge would baTo been allowed, and would 
haTO foea for consultation with, and writing to Counsel, 
etc, and for attendance in Court at the Debate, and a 
large fbe would ako be paid to Counsel; but the highest 
foe whiob. under any ciroumstanceB> a Procurator before 
our Court can recrire for a Debate in the most important 
casea, incbiding all previous trouble, does not exceed £S 
2a. By the annexed table an attempt k made to remedy 
in some racasnie tbe injustice to which Frocuratota are 
at preaent snlgected in these respects. 

9d. While it k the foot, that caaea of great importance, 
and involving serious profoesional responsibiUty, are now 
tskd before the inforior tribunals— such k peculiarly 
the foot aa legarda a largely frequented seaport and 
wealthy cooununity like Greenock. The queationa dia- 
ouseed before the Court at Greenock principally xekte 
to mercantile tranaacttons connected with delivery of 



caigoea, recovery of IMghta, or of ftimidiingfi or repaiia 
to veeaela, ooHisians, average losses, damagea, aneptmenta 
ofvessek and of persona in medUatumt fitgct^ atoppage 
in tranaitn, etc In these oaaea the n e c e a sity for promp« 
titude in applying the legal remedy k generally aoeb, 
that the Agent cannot get the benefit of the advioe of 
Counael, but must act without mneb time fljven him to 
deliberate, and on bk own knowledge and responsibittty ; 
and large sums are often at atake in the j^'^m^^ '^ gi^ 
In all anch cases, and partieulariy where dillgenoe k 
required againat pennna or p roperly , a foe ahould be 
allowed proportioned to the reaponiifaility incurred by 
the Agent. In England, the Ofilciak known as the 
**Sheriik,'* who are responsible for the executfon of such 
diligence, are allowed a percentage on the debt to oover 
their responsibility. Thk Ewnlty oonceive that an 
Agent can only be properly remimerated in such caaesby 
adopting a similar principle, and according^ the table ia 
framed on thk principle eo fsr aa regarda the bnal n em 
relating to thk dass of caaea. Under thk bead it may 
be remarked that the foea allowed for Proterting BQk 
stand at present aa th^ were fixed in 1883, and soaroely 
afford to the Notary tbe remuneration which would be 
given to a common porter. By a recent Statute a 
Protest baa been dispensed with for the preaervatioii of 
recourse, and k only required aa the foundation of 
summary diligence. It k thus at all tfanea an act in- 
volving conaiderable professional reqponsibility, and aa it 
requires the services of a person who k not only an 
Agent but a Notary, the foe for it ou^t to be raked at 
least to the amount stated in the taUc 

3rd. The only other point on which remarks seem 
neoeeeary k aa regarda the foea allowed to the Coimtry 
Agent for business sent by him to the Court of Sesrion. 
In such caaea the Country Agent baa often mueh trouble, 
and often renden material service, but the praotice of 
the last and of the present Auditor baa been to aOow 
him almoat nothing aa remuneration. In Jury 
especially bk knowledge of the foots and of the Wil 
k moet useftd, particularly at the trial— and foea oogfat 
to be allowed him in all caaea in which the Edinburgh 
Agent and Counsel shall certify that be did the work fiir 
which he chargea, and that it waa of service in the case 

4th. The EMSulty propose that there ahould be three 
Scalea of Charges:— let, for causes nnder £26; 9d, for 
causes under £100; and 8d, for causes above £100. 
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Tbs High Court of Admiralty of Scotland was 
aboliahed in 1830; and its jurisdiction was then 
transfSerred to the Court of Session and the Sheriff 
Court By the 22d section of the Statute 1, William 
lY. cap. 69, it is enacted <<That the Sheriffs of Soot- 
land, and their Substitutes shall, within their re- 
apectiye sheriffdoms^ including the navigable riveiB, 
ports, harbours, creeks, shores, and anchoring 
grounds, in or adjoining sheriffdoms, hold and 
exercise original jurisdiction in all maritime causes 
and proceedings, civil and criminal, including such 
as may -apply to persons residing fnrth of Scotland 
''of the same nature as that heretofore held and 
"exercised by the High Court of Admiralty." By 
the immediately preceding section, it is enacted that 
all such causes, not exceeding the value of £25, shall 
be instituted and carried on, in the first instance, 
in the Sheriff CoUrt To remove doubts, which are 
■aid to have arisen as to the extent of the jurisdic- 
tiim thus conferred upon the Sheriff, it is, by the 21st 
section of the Statute Ist and 2d Victoria^ cap. 119, 
enacted and declared that "the powers and jurisdio- 
''tions fiormerly competent to the High Court of Ad- 
"miralty of Scotland in all maritime causes and pro- 
^'ceadings^ dvil and criminal, shall be competent to 
''the said Sherifib and their Substitutes, provided the 
^'defender shall, upon any legal ground of jurisdio- 
*'taon, be amenable to the jurisdiction of the Sheriff 



''before whom such cause or proceeding may be 
"raised." 

These are the enactments on which the Admiralty 
Jurisdiction of the Sheriff rests; and the important 
question to be considered by the local practitioner is, 
whether, and if so, in what cases dvil actions against 
foreigners can be competently instituted in the Sheriff 
Court. 

In the case of Morrison v. Munno^ 11th July, 
1837, which was dedded before the passing of the 
Statute last referred to, it was hdd by the Lord Or- 
dinary (Fullarton) that an action against a party who 
resided in England, condudiog for payment of an 
account for ship furnishings made in Ldth, by a ship 
chandler there, could only be competently brought, in 
the first instance, before the Sheriff of Edinburgh. 
After a reclaiming note had been lodged, the case was 
compromised; and the question does not seem to 
have been again raised. The terms of the Statute 
are so explidt, that it is difficult to concdve what 
argument could have been urged against the judg- 
ment of the Lord Ordinary. The provision of the 
22d section of the Statute first referred to seems 
equally dear — to this extent, at least, that juris- 
diction in all maritime causes, whether brought 
against persons redding in or fiirth of Scotland, 
is thereby conferred on the Sheriff According 
to this reading of the Statute, however, the Sherifib 
undoubtedly had a cumulative jurisdiction, so that 
the pursuer in a maritime cause, where the de- 
fender was furth of Scotland, might have resorted 
to any Sheriff Court in the country. This has 
been remedied by the subsequent Statute, by 'which 
it is required that the defender in such an action 
shall, upon some legal ground of jurisdiction, be 
amenable to the jurisdiction of the Sheriff So 
qualified, the Admiralty Jurisdiction conferred on 
the Sheriff extends no further, as regards persons furth 
of Scotland, than Ids jurisdiction in other cases. The 
question must always be whether the defender is, on 
any legal ground, apart from the Statute of 1 William 
lY., amenable to the jurisdiction of the Sheriff 
Where the defender is furth of the kingdom, the 
Sheriff's jurisdiction must arise ratume rei sitas or 
rations contractus; and in many maritime causes 
jurisdiction is so conferred* On no other grounds 
does it seem competent to institute an action against 
a foreigner in the Sheriff Court; and in this respect 
a maritime cause is in no more favoured podtion than 
any other. 

Under the Merchant Shipping Act, 1854, all 
actions or proceedings under the Act, other than pro- 
secutions for fdonies or misdemeanorsy may be 
brought in a summary form before the Sheriff of the 
County, where the cause of such prosecution or 

action arises, or where the defender may be for the 

I 
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time; and proTiaion is made for these actions and 
proceedings being conducted in the most summary 
way. This jorisdiction, however, is an exception to 
the ordinary Admiralty Jurisdiction of the Sheriff 
•—and in all cases in which his claim is not founded 
on the Statute, the pursuer must see that the defender 
is, on some legal ground, amenable to the jurisdiction 
of the Sheriff 



MANDATE OR AGENCY. 
(Continued from page 7S,J 



CHAFTEB V. 

THS SIOHTB OF THIRD PAXTIE8 AOAHTST THE PBINCl- 
PAL, INGLUDINO THE LIABILITIES OF THE LATTER 
TO THE FORMER. 

Ab fur as the agent's authority extends, he has a 
right to bind his principal to third parties. His 
authority may be either expressly given or inferred 
from the acts of his principal When it is expressly 
given, there can be no doubt as to its extent, except 
from the uncertainty of the words employed in de- 
legating it. If it is to be inferred from the conduct 
of the principal, that furnishes the evidence of its 
extent, and it must bo measured by the extent of his 
usual employment. The nature of the authority to 
be inferred, and the sufficiency of the prindpaVs acts 
to raise the inference, must, of course, depend on the 
special circumstances of each case, and involve ques- 
tions fit for the consideration of a jury. However, 
as the employment is the measure of the anthority to 
be inferred, if there was no previous employment, 
there can of course be no inference of authority; and 
an employment in one line of business affords no in- 
ference of authority to act in another. An agent 
may thus be tied down by very strict directions as 
between himself and principal, whom he may, not- 
withstanding, have power to bind by contracts, un- 
authorised by, and even in defiance of such direc- 
tions. Cases of this sort occur when a ffeneral agent, 
as he is called, exceeds his instructions The au- 
thority of such an agent to perform all things usual 
in the line of business in which he is employed can- 
not be limited by any private order or direction not 
known to the party dealing with him. But the rule 
is directly the reverse concerning a particular agent, 
ie., an agent employed specially in one single trans- 
action; for it is the duty of the party dealing with 
such an one to ascertain the extent of his authority, 
and if he do not, he must abide the consequences. 
The Courts are so fSur liberal in construing authority 
given to agents, that they will hold it to include 
permission to use all necessary, or even usual means, 
of carrying the main intention of the principal into 
eflBMt. Though the foregoing observations chiefly 
refer to contracts, the principal will be equally bound 



by any act done by the agent in the courw of his 
employment, and with reference to the object of it; 
for a man cannot delegate another to transact his 
business and refuse to be responsible for his conduct 
in transacting it. Chanodlor Kent, in his learned 
commentaries, uses the foUowing language : '^ It is a 
" general rule, standing on a strong foundation and 
" pervading every system of jurisprudence^ that where 
" an agent is duly constituted, and names his priiMi- 
" pal, and contracts in his name, the principal is re- 
** sponsible and not the agent*' 

When an agent having a proper authority purchases 
in the name of his principal, it is clear that the prin- 
cipal is bound to the vendor; if, however, the Tendw, 
preferring the credit of the agent to that of the prin- 
cipal, agree with the former to accept him as debtor 
instead of the latter, he cannot afterwards alter his 
election, turn round, and charge the principal It 
seems also to be a general rule that whenever tiie 
agent is a British and the principal a foreign merchant, 
the seller will be considered as having given credit to 
the former, and that he and not the foreigner is liabk 

Payment or tender of payment to an agent in the 
course of his employment is reckoned payment or 
tender of payment to the principal; but the payment 
must be in the course of his employment, for other- 
wise he will have no express anthority, and there will 
be nothing whence to deduce the existence of an im- 
plied one. It is a general rule of law that if a creditor 
employ an agent to receive money of a debtor, and the 
agent receives it, the debtor is discharged as against 
the principal. . A fi^ctor is^ by the nature of his em- 
ployment, authorised to receive payment for the goods 
of which he disposes; yet a payment to him will not 
exonerate a debtor who has received express notiee 
from the creditor not to pay his factor. 

As payment to an authorised agent is payment to 
his principal, so a delivery to the former is a deliveiy 
to the latter — ^thus a delivery of goods to a carrier^ 
servant is delivery to the carrier himseH This in- 
stance and many others only exemplify that genenl 
maxim upon which the whole law of principal and 
agent hinges, quifacU per alhtmfacU per «& 

Where credit has been properly given to an i^ent 
on a purchase for the use of his principal, the vendor 
has in general a right to come upon the latter Ibr 
payment, without regard to any transaction or aooomit 
between the principal and the agent Thorefore^ no 
private agreement, by which it is stipulated between 
the principal and agent that the latter only is to be 
answerable to the seller, can affect the right of the 
latter. What is here said, however, does not aftct 
the case of servants to whom money is paid in admMt 
to purchase goods with, and who notwithstanding are 
allowed by the sellers to deal upon credit — ^in audi 
cases, the credit itself being unanthoiised by ^ 
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masters, tiiej are not liable. It was before hinted 
that in all those cases where the principal, notwith- 
standing his hairing paid his own agent, would remain 
liable, yet the vendor may, by Ids oondact in giving 
credit to the agent, discharge the principal of that 
liability. Thos also if a vendor neglect to call upon 
the principal till long after the credit expires, the 
principal may have a ri^t to presume either that the 
money is paid over by the agent, or that the creditor 
takes him for his debtor. 

There is a material distinction between the charac- 
ter of a &ctoT and that of a broker, which it is 
proper here to point out The latter, when selling 
for a known prindpal, has not in general authority to 
receive payment, and if payment be made to him, it 
is at the risk of the purchaser. But if he act for a 
principal unditdotedf he has authority to receive pay- 
ment An insurance broker has authority from the 
assured to adjust and receive payment of a loss. By 
the general rule of law, the sale by a hctor creates a 
contract between the buyer and the principal, and 
therefore, in general, the buyer, after notice from the 
principal not to pay the factor, is not justified in 
doing so. If the principal allow the broker to deal 
with goods as if he were the principal, payment to 
1dm discharges the debt of the buyer. This subject 
underwent much consideration and discussion in the 
English case of Baring v. Corrie, (2 R d? A, 137.) 

By the employment of an agent, the employer be- 
comes civilly responsible for his care and diligence to 
those who make use of him in his business. In 
notiong the authority to this purpose,.reference will 
be directed to some which may seem to belong rather 
to the law of master and servant than to the proper 
sobject of these papers; but as the principles now 
under discussion are derived from that source, these 
aathorities cannot be deemed irrelevant 

1. A master is responsible for n^ligeace or un- 
drilfiilness of a servant acting in the prosecution of 
his service, though not under Ids immediate direction. 
The general principle has been extended, so &r in 
Engluid as to make the employer responsible, at 
least in some cases, not only for the act of his im- 
mediate agent, but for that of a sub-agent employed 
by him. The Civil Law seems to have confined the 
Hability resulting from the acts of servants to the 
ease where the servant was chosen by the master and 
under Ids immediate control 

2. But the responsibility of the master for the 
servant's negligence or unlawful acts is limited to 
eases properly within the scope of his employment 
Nor is the master liable for the wilful and malicious 
act of his servant whereby damage is occasioned to 
another. This constructive negligence or ndsconduct 
axiaing frx>m the acts of an agent has been held not 
to attach to some public offices. 



3. The principal has been thought to be respon- 
sible, not merely for the negligence, but for the de- 
liberate fraud of his agent committed in the execution 
of his employment, though without the principal's 
authority, as for instance, by selling false jewels for 
true ones. Such, certainly, was the opinion of the 
Roman lawyers: Frocuraiorii edenUam H dolum 
nocere debere domino negue Fomponita dvJbiML 'nequ4 
not dubOamus. (Dig. 14, lib. 4, Ulpian,) 

4. The principal is never answerable for the 
criminal act of Ids deputy — ^they must each answer 
for their own acts, and stand or &11 by their own 
behaviour. 

Any unlawful meddling with, or conversion of 
property by a servant or agent in the service of his 
employer, subjects the latter to an action. The 
previous command or subsequent assent of the master 
to the trespass of his servant, makes him liable as a 
trespasser. But he is not liable for trespasses com- 
mitted by his servant beyond what his directions ex- 
tend to, nor is he answerable for any excess com- 
mitted in the execution of his lawful command. The 
responsibility of the principal is confined to acts 
done either under his express directions, or in his 
service, and therefore under Ids constructive com- 
mand. Where several agents are employed, the 
remedy for the injuries sustained by the act of one 
of them, must be either against the first employer, 
or against the party by whom the injury is imme- 
diately occasioned. 

The party who avails himself of the act of an 
agent, must, in order to charge the principal, prove 
the authority under which the act is done. If the 
authority be created by a power of attorney, it must 
be proved by the production of the instrument itself, 
that it may appear whether the authority has been 
pursued. And if the act be such as could only be 
done under a written authority, it seems requisite to 
produce it> or to account for its non-productioa 
But in other cases it is sufficient to prove that the 
agent has acquired credit by acting in that capacity, 
and has been recoguiBed by the principal in other 
instances. In all actions founded on the acts of 
agents^ whether upon contracts, or for injuries done 
by them, for which damages are sought against the 
principal, it is necessary to give such evidence as 
establishes the relation between master and servant 
When the general relation does not exist, it must be 
shown in the particular instance. In all mercantile 
transactions, except where the authority is specially 
given by power of attorney, or other express com- 
mission in writing, the fact of usual employment 
from which the public is justified in giving credit to 
the person so employed, forms the usual evidence of 
authority; or where no previous authority can be 

proved, it is often sufficient to prove a subsequent 
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assent by the person for whom the act is done, and 
his accepting the benefit of the act amounts, in 
many instances, to proof of sach assent 

We have next to inquire how the agent's power to 
commit his principal to third parties may be deter- 
mined. It will be so by the reyocation of his an- 
thoiity; by his own renaudation of it, at all events 
if accepted by his principal; by performance of 
the commission; by the death of the principal; or 
by his bankruptcy. The effect of insanity upon the 
relation of principal and agent seems not yet well 
settled. (See the question discussed in S(oiy*$ Cam,, 
p. 435.) The power of revoking an authority may 
be exercised at any moment before the actual fulfil- 
ment of it. An authority conferred by letter of 
attorney must be executed during the life of the 
principal; for a power to represent another can only 
continue as long as there is some one to be repre- 
sented. ''A power coupled with an interest/* (said 
Lord Ellenborough,) ''cannot be revoked by the person 
"granting it, but it is necessarily revoked by his 
''death.'' It has been questioned, with respect to 
an agent acting under a power of attorney, whether 
acts done by him before he knows of the revocation 
of his warrant are good against the principal, and it 
seems that the principal in such case could not avoid 
the acts of his agent done bona fide^ oven if they 
were to his disadvantage, though he might consent 
to avoid such as were for his benefit In general, 
the credit arising from ostensible employment con- 
tinues, at least with regard to those who have been 
accustomed to deal upon the faith of that employ- 
ment, until they have received notice of its being at 
an end, or till its termination is notorious. The rule 
of the Civil Law guarded agunst detriment, either 
to the agent or to those contracting with him by the 
sudden revocation of Lis authority. Nemo pote$t 
mtUare comilium mum in aUeriut injuriam. (Dig. 
50 f lib. 17.) Si tibi mcmdattem xU fundum emerei 
postea tcriptissem ne emeras tu antiquam »cia$ me 
vetuisse emisses mandate tibi obligatus ero ne damno 
oficiatur is qui suscipit mandatum, Fothicr goes 
further, and lays it down that an agent has, in such 
cases, a right faire cequi est une suilo neoeuaire de ce 
qi£U avait commence. (Pothicr de Mandat. N. 121.) 

The claims of third parties against the principal 
and his estate have been enumerated by Mr Bell in 
his Commentaries (Vol. 1,) as follows: — 

1. The agent's contract entered into as factor for a 
known principal, forms a good ground of action or 
daim against the principal, provided the power is 
proved, and the limits duly observed. And there 
will be no action against the factor unless the prin- 
cipal is abroad. In such cases, (1,) If the claim is 
against the principal, as the buyer of the goods for 
the price, it is merely for a dividend, even although 



the goods be still with the agent diHtingniahahla. 
(2,) If the claim is against the principal as seller of 
the goods, for deliveiy or for damages, it is also in 
this case merely personal But if the agent act in a 
neutral capacity as a general commission agent, unit- 
ing the business of a cuatodier with that oi a broker 
acting for both parties^ the property mayj in such 
situations, be held as transferred to the effect of 
vesting a real right in the buyer. 

2. When the contract is not in the prindpal's 
name, but generally as with a factor, the election 
will be with the third party to hold to the credit of 
the factor, or to seek his remedy against the prind- 
paL And the remedy against the principal will not 
be hurt either, 1st. By any private agreement between 
the principal and the Uctor, that the futor alone 
shall be responsible; or, 2d. Where the prindpal has 
paid the price to his agent who has squandered it^ 
unless the day of payment has been allowed to pass, 
and the prindpal has been led to believe that the 
agent alone was relied on; or, 3d. By the circum- 
stance of the factor failing with a large balance due 
to the principal 

3. Where notice is given of the prindpal, and the 
third party chooses to rely on the factor, he will be 
entitled so to do; but will not also have hia daim 
against the prindpal 

4. Even where the fiictor contracts in his own name, 
the prindpal is bound to the third party on his name 
and interest being disclosed. " The law,** says Lord 
Ellenborough, ''has been settled by a variety of caae^ 
" that an unknown prindpal, when discovered, is liable 
" on the contracts which his agent makes for him.** 
But this is to be taken under these limitationB : — 1. 
That if he knowingly have elected the agent as lua 
debtor, he will not have his remedy against the prin* 
dpal; and 2. That where the prindpal is indaoed to 
settle with the factor by means of documents, eta, 
furnished to the agent, the prindpal will be dischaiged. 
Where the prindpal is made liable, he and the factor 
will reciprocaUy have the benefit of their private sti- 
pulations as to responsibility, and of their oorelaiive 
rights in respect to the state of the balance in account 
between them. The third party is entitled to hdd 
the factor as the prindpal, so that a purchaser of goods 
from a factor may resist a demand for the price by the 
prindpal on the ground of compensation or set-oC 
An exception is admitted to this rule in England in 
the case of a broker, who is so far different £rom a 

■ 

factor that a factor is trusted with possession of the 
goods, and persons dealing with him cannot know 
whether he is proprietor or not, whereas a broker is 
not so trusted, and the employer is entitled to rely on 
his own name, while third parties can be deceived 
only through their own neglect {Baring y. (harrie, 
1818, 2 £. and A. 137.) 
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5* A.dd ereckre oommissioQ affects ihe sefetlemeiit 
cmlj between the principal and &ctor relatiye to money 
to be leceived from third parties — as a factor with %dd 
cndare is responsible that the buyer shall pay the price. 
Bat although the factor will, on the buyer's failure 
(himself being solyent) have a right to claim on the 
bayeJf^s estate in satisfaction of his obligation to 
goarantee, he is not so much a creditor as, on the one 
handy to deprive the buyer of the benefit of retention 
or compensation against the principal, nor, on the 
other, to give to his own creditors the benefit of the 
daim sgainst the buyer, while they pay only a dividend 
to the principal In the former case, compensation 
or retention against the principal will disdia^e the 
guarantee, and so bo a good answer to the factor's 
daim. In the latter the principal will have his claim 
against the buyer in the bankruptcy, and also against 
the fiustor on his guarantee. 

6. Claims may sometimes be available to third 
parties against the estate of the principal, in conse- 
quence of the acts of the agent, though unauthorised 
by the prindpaL Thus — 1. Bepresentation by the 
agent in the strict course of the contract will be taken 
to fbrm a part of the contract with the principal, and 
the concealment or misrepresentation of the agent will 
also aiSwt the prindpaL 2. On the same prindple, 
notice to a &etor or agent will be held as notice to the 
prindpal, provided such factor has power to treat and 
nq^iate the contract And 3. The prindpal is liable 
dvilly for the neglect or fraud of his agent, committed 
in execution of the authority with which he is in- 
vested. (See SUry^i Com, on Agency; LloycTs Foley, 
ppi 155-318; Smith's Cfompend., pp. 116-142.) 



OBAFTEB TI. 
SIOBTS OW PBINGIPAL AOAINBT THIRD PABTRa. 

As the prindpal is bound by the acts and contracts 
of hia «aihorised i^gent, so he may reap the advan- 
tagp of them, and if one person contract even with- 
out authority in the name of another, that other, 
though he may repudiate the contract, may, if he 
think fit, adopt and enforce it Such contracts made 
for the benefit of another, but without his priority or 
sanctioD, may be rejected or affirmed at his election. 
But then he must adopt the contract m M>-— he can- 
not ratify what is beneficial to himself and reject the 
remainder. It is a maxim which is daily acted 
upon, that if a factor sell goods for his prindpal, the 
action may be brought against the purchaser for pay- 
ment either in lus own name or in that of the prindpaL 
And even if an agent, acting for an undisdosed prin- 
dpal, have made a contract in hk own name, the 
principal may sue upon it If, however, an agent be 
permitted to deal as if he were a prindpal, the party 
^jMJing with him, and ignorant of his representative 
character, is entttied to the same rights against him. 



as if he were in &ct the prindpaL Thus, if the Ikctof 
should seU in his own name, as owner, and not dis* 
dose his prindpal, and act ostenubly as the reld and 
sole owner, though the prindpal may afterwaidi 
bring his action upon the contract against the pat* 
chaser, the latter, if he bona fide dealt with the faciof 
as owner, will be entitied to set off any daim he may 
have against the &ctor in answer to the dema&d of 
the piindpaL It has been seen that a purdiaser is 
discharged by payment to a fkctor, unless where notice 
has been given by the prindpal not to pay to him, 
and the payment, even after audi notice, is warranted 
in the following circumstances i — (1), Where the&ctor 
acts under a dd credere ootnmisnon in whidi the 
prindpal gives credit to him, and he to the buyer. 
(2), Where the fiustbr has a lien upon the price 
which entities him to receive the payment Upon 
the same prindple that a party contracting with 
a factor as prindpal is entitled to the same rig|ht 
of set-off in an action by the prindpal that he 
could have had in an action by the agent, he may also 
discharge himself in such action by any payment to 
the agent, whidi would have operated as such to tiui 
prindpaL 

The right of tiie prindpal to receive money or 
goods, paid or wrongfoUy transferred by an agent> is 
next to be considered Money paid by an agent may 
be recovered back by the prindpal under any of the 
following circumstances: — (1), Where the conddera- 
tion fidls. (2), Where money is paid by an agent 
through mistake. (3), If money be illegally extorted 
from an agent in the course of his employment, the 
principal may sue for it (4), Where the money of 
the prindpal has been firaudulently applied by the 
agent to an illegal and prohibited purpose^ it may be 
recovered back by the prindpal from the fraudulent 
holder if it can be deariy traced, and by that means 
shown to be his. 

When property is entrusted by an agent for any 
purpose, as for sale, eta, a transfer by him, agreeably 
to that purpose, and according to the usual course of 
trade, or his express commisaon, conveys a complete 
tiUe to the holder. But a delivery, lor a different 
purpose, or in a manner not authorised by the com^^ 
mission, passes no property in the thing ddivered, 
and the prindpal, though he may affirm the transao- 
tion, may, if he please, repudiate it and recover the 
property thus improperly or fraudulentiy disposed ol 

There are certain daims competent to the creditor^ 
or bankrupt estate of the principal as against third 
parties^ which we shall now examine — 

1. The creditors of the prindpal are entitied 
against the party with whom the fiwtor has con- 
tracted to demand performance of the contract^ but 
under certain qualifications. Thus, (1) where the 
fMtor has acted in his own name^ Knd has been 
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relied on as prindpaly the third party cannot be 
deprived of the benefit of the secoritiee which he 
conld fiurly contemplate as resalting from the con- 
tract; and so, as we have seen, he maj set off against 
the demand of the principal for the price of goods 
sold by the flutor, a debt due by the factor to himself 
(2) Where the contract is impeachable for fraad or 
concealment by the agent, the objection eqnaUy affisets 
the principal (3) Even where the baigmn has been 
made, as with a factor, the principal's daim will be 
affiwted by the fiMtor's lien for his general balance, 
or by the factor's right to recover from the third 
par^ nnder a dd credert commission. 

2. The creditors of the principal are entitled to 
recover from a third party, to whom the agent has 
given over his goods, or paid his money, in the fol- 
lowing cases: — 1. Where the third party has the 
goods in temporary custody from the agent; but the 
demand will be subject to all legal liens, where the 
name of the principal was not diBdosed. 2. Where 
the goods have been delivered, or money paid on such 
mistake, nusrepresentation, concealment, or fraud, as 
would give the agent a remedy had he been the prind- 
pal, there is rei vindicaUo or condictio indebUi to the 
defender, as the true owner. 3. Where the contract 
is with the tkgmtfactorid nonwney but beyond the terms 
of his power. 

3. The estate of the piindpal has the fiill benefit 
of the delivery of goods to the agent, where he is not 
merdy an intermediate agent to forward the goods, 
but the person in whose adminlBtration the goods are 
to be after deliveiy. (See 1 JBdl Corn,, p. 200, d ieq. 
490, 491, Stores OommaUariei on Ageneif, Llayd^i 
Foley, pp. 223-347, 2 Kenfi Com,, 632.) 



CHAfTEB TH. 
BIGHTS or AQSNT AGAINST THIAD PABTIBB. 

Thb rights which belong to agents are referable dther 
to thdr representative or individual character, accord- 
ing as the object is the advantage of the principal, or 
their own indemnity. 

With respect to the first, it is clearly admitted that, 
where a contract is made by a factor, an action may 
be brought upon it in his own name. And it is the 
same thing whether the contract be made by the 
factor solely upon Ids own credit, as is generally the 
case with factors abroad, or as the known representa- 
tive of another, and it is indifferent whether he act 
under a dd credere commission or not, for it is a right 
whidi is inddent to his employment And it is 
equally true of every other agent who has a special 
property in, and not the bare custody of that which 
forms the subject of the contract 

A frctor may also have a right to enforce the pay- 
ment of money to himself, in oppodtion to the daim 
of the prindpaL When a &ctor has a lien upon 



goods entrusted to him for sde, and whidi he has 
sold, pursuant to that trusty the lien attaches upon the 
price, and the frctor has a right to recdve it for hk 
own indemnity. 

Against third parties, the agent's estate has a ri^t 
of action to the e&ct of preserving any lien or other 
security for indemnity against the prindpaL (See 
Lloyd't PaUy, p. 361-364; Smiih*i Comp,, 148-149; 
Bdl Com., 493.) 



CHAPTKB YJJL 

BIGHTB Of THIRD PASTIES AGAINST TUX AOBNT, IN* 
OLUDINO THE LIABILITIES OF THB LATTXB TO THE 
FOBMBB. 

Ak agent, contracting as such for a known and re* 
spondble employer, is not subject to personal liability 
to third parties. If the individual with whom he 
contracted knew him to be an agent, knew his prin- 
pal, and knew that he intended to bind that prindpal, 
he will be taken to have trusted to the credit of the 
prindpal, and the agent will not be bound. No rule 
of law, it has been said, is better ascertained or stands 
upon a stronger foundation than tlus — that where an 
agent names his prindpal the prindpal is responsible 
and not the agent, {Per Lord JSnlane, ex parte Har* 
top, 12 Ve$, 352.) And factors or brokers, therefore^ 
acting for their prindpals under a proper authority, 
are not in general liable in their individual capadtiea 
There is one exception to this rule, vis., the case of 
masters of ships, who are respondble as well as their 
owners, on contracts for repairs or stores, or loans of 
money for those purposes. 

Wherever a party undertakes to do any act or busi- 
ness as the agent of another, if he does not possess 
any authority from, the prindpal, or if he exceeds the 
authority ddegated to him, he will be personally 
respondble to the person with whom he is deal- 
ing for or on account of his prindpaL This doc- 
trine proceeds upon a plain principle of justice, but 
it is founded upon the supposition that tiie want of 
authority is unknown to the other party, or if known, 
that the agent undertakes to guarantee a ratificatiop 
of the act by the principal 

An agent contracting will be personally respon- 
dble where, at the time of making the contract^ 
he does not disdose the fact of his agency, but treats 
with the other party as prindpal, for in such a case 
it follows irresistibly that credit is given to him ob 
account of the contract; but in such a case the prin- 
dpal, when afterwards discovered, may also be liaUa 
The same prindple will apply to contracts made by 
agents, where they are known to be agents^ and acting 
in that character, but the name of their prindpal is 
not disclosed. It is partly upon this gronn<]^ and 
partly upon the ground of convenience and the usage 
I of trade, that the general rule obtains that agents or 
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fiictoTB, actiog for merchants resident in a foreign 
country, are held personally liable npon all contracts 
made by them for their employ ers, and this without 
any distinction whether they describe themselves in 
the contract as agents or not, unless it appear that 
credit was given to the principal and not to the 
agent Mr Smith observes that this is said to be for 
the benefit of trade, or is perhaps a branch of the 
following general rale, viz., that where there is no 
responsible employer the agent shall be held personally 
liable. (Smith's Compend., p. 151.) 

A person contracting as agent will be liable whether 
he is known to be an agent or not, in all cases where 
he voluntarily incurs a personal responsibility to third 
parties, either express or implied. He may bind him- 
self by an express undertaking. He will be personally 
liable in all cases where he makes the contract in his 
own name. If the agent exceed his authority, so that 
his principal is not bound, he will himself be liable for 
the damage thus occasioned to the other contracting 
party, although he may have been innocent of any in- 
tention to defraud. 

The question, whether an agent is personally liable 
for money paid to him for the use of his principal, 
under circumstances which woidd entitle some person 
to recover it from that principal, involves much diffi- 
culty. In the first place, it is clear that if the agent 
has, without notice to act otherwise, paid over the 
money to his principal, he never can be called on to 
refund it {See JBngliah Cases of BuUer v. Harrisonj 
— Cawp, 565, and Stephens v. Badcock — 3 B, and A,, 
354) But an agent cannot defend himself, even on 
the ground of payment over to his principal, if he re- 
ceire money iUegaUy from a party who is not pre- 
vented from suing him by the rule, joar» deUdo potior 
€d conditio defendentis, {MHUr t. Arts, Selw. H, P. 8 
JSd. 93.) Of course, if an agent pay money to his 
principal which was not entrusted to him for that pur- 
pose, he will not be discharged, e.g., if a shareholder 
pay over the deposit before the condition on which it 
was to become due is performed. 

Persons contracting as agents are nevertheless or- 
dinarily held personally responsible where there is no 
other responsible principal to whom resort can be had. 
Justice Story has remarked that this doctrine pro- 
ceeds upon the plain principle that he who is capable 
of contracting, and does contract in his own name, 
although he is the agent of another who is incapable 
of contracting, intends to bind himself, since in no 
other way can the contract possess any validity, but 
it would perish from its own intrinsic infirmity. 
{Stores Cofii., sec, 281.) The law in all these cases 
pronounces the same decision, that he to whom credit 
13 knowingly and exclusively given is the proper per- 
son who incurs liability, whether he be the principal 
or the agent 



Hitherto we have been considering the personal 
liability of agents, on contracts with third parties, in 
cases of mere private agency. But a very different 
rule in general prevails in regard to public agents, 
for, in the ordinary course of things, an agent, con- 
tracting in behalf of the government, or of the public, 
is not personally bound by such a contract, even 
though he would be, by the terms of the contract, if 
it were an agency of private nature. But although 
this is the general rule, it is founded upon a presump- 
tion liable to be rebutted by circumstances, which 
clearly establish an intention between the parties to 
the contract) to create and rely upon a personal 
responsibilicy on the part of a public agent; but 
the proof ought to be exceedingly cogent and clear, 
in order to overcome the presumption of law, founded as 
it is npon the most obvious principles of expediency. 

We come in the next place to the consideration 
of the liability of agents to third parties in regard 
to wrongs (or torts in English law), done by them 
in the course of their agency. And here (according 
to Story) the distinction ordinarily taken is be- 
tween acts of misfeasance or positive wrong, and 
nonfeasance or mere omissions of duty. The law on 
this subject) as to principal and agent, is founded 
upon the same analogies as exist in the case of 
masters and servants. The master is always liable 
to third persons for the misfeasances, and neglects, 
and omissions of duty of his servant, in all cases 
within the scope of his employment So the principal, 
in like manner, is liable to third persons for the like 
misfeasances, neglects, and omissions of duty of 
his agent, leaving him to his remedy against the 
agent, in all cases where the tort is of 8U<£ a nature 
that he is entitled to compensation. The agent is 
also personally liable to third persons for iSb own 
misfeasances and positive wrongs. But he is not so 
liable for his nonfeasances or omissions of duty in 
the course of his employment. His liability in these 
latter cases is solely to his principal, there being 
no privity between him and such third persons, 
that existing only between him and his prindpaL 
And hence the general maxim as to all such n^i^i- 
gences and omissions of duty is respondeat superior. 
This doctrine was expounded at large by Lord Holt, 
in his celebrated judgment in Lime v. Cotton, 12 
Mod. R 488. (See Story*s Com., sec. 308-322> 

In bills, an acceptance by an agent is competent, 
and his authority to bind his principal may be proved 
by written or verbal instructions, or conduct import- 
ing due authority. It has been doubted if in this 
case summary diligence is competent, but it was held 
to be so in TumbuU, 26th Feb., 1822, 1 Sh, 353. 
The signature must be as agent or procurator — if the 
agent sign his own name merely, his principal is not 
liable as debtor in the bill {Tdfer, 5th February, 
1822, 1 Sh. 290; Reversed 26th May, 1824, 2 Sh. 
App. 219). An acceptance by a factor in his indi- 
vidual name, though expressly for value received by 
his constituent named, was yet held a persomd 
obligation on the factor. (Chiene, 20th July^ 1848| 
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10 D., 1583. Wi»m t. Dmou, 22d JQn^ 1849, 1 1, 
D., 1188> 

Qainu 6y third partim againd the cugen£% etkUe. It 
is ft gencnl rale (unless in the cue of shipmasters), 
that agents, properly authorised, contracting for a 
known principal, are not personally responsible on 
Budi contracts. Therefore, where both the principal 
and the agent have fiuled, there is a claim only against 
the estate of the principal, not against that of the 
agent, unless the credit of the agent has been specially 
relied on, or the name of the principal has been con- 
cealed. But where the agent specially engages his 
personal credit, or where he exceeds his instractions, 
or where he is guilty of any fraud or minepresentation, 
or negligence, a dum will rest against his estate l^ 
the third party. (1 BeU CmiL, 494; Sior^i Comntei^ 
tarut, sec, 261-322; LhycTi Paiqf, p. 36a-402; 
SmWCi Compendium, p. 150-156). 

OHAFTXB IX. 
AOKRT'b BIOHT of UEK OB BBTENTIOK. 

BmDSB the means of indemnity which all agents have 
by action or set-ofl^ the law allows to fiictors and 
agents the additional security of a Uen or right of 
retention upon goods and property in their hands. 
A lien has been defined to be a li^t in man to 
retain that which is in his possession belonging to 
another, until certain demands of him, the person in 
possession, are satisfied. It is a qualified right, 
therefore, which may be exerosed orer the property 
of another person; it is founded in natural justice, 
and has been pronounced to be for the general con- 
venience of commerce. The lien of agents generally 
£Uls within the common definition above alluded to. 

With refiarence to the general doctrine of lien or 
retention, it has been st^^d that this right results 
from possession, and so fis^ is diflferent from hypothec^ 
and analogous to pledge. But it is not in every case 
that the mere circumstance of possession confers a 
ri^t of retention. It is a right which arises only 
(1,) as the counterpart of a mutual contract^ or (2,) 
by usage and common understanding in certain 
known cases, in which, for the convenience of com- 
merce, it is held to be acquiesced in and implied 
between the parties. Within these limits, retention 
has been described as a right to retain a subject 
legitimately in one's possession until a debt shall be 
paid, or an engagement performed, the Jui txigendi 
of which is in die po ssess or. 

liens are divinble into two sorts-— particular and 
general A particular lien is usually defined to be 
the right to retain a thing for some diarge or daim, 
growing out of, or connected with, the identical 
property detained. The right rests on principles of 
natural equity and commercial necessity, and it pre- 
vents ciixmity of action, and afibrds security and con- 
fidence to agents. This lien is accordingly viewed 
with fikvour^y tibe common law, and its privileges 
have been conferred on persons concerned in various 
trades and occupations which are necessary for the 
accommodation of the public A general lien is a 
right to retain a thing, not only for charges and dums 
spedfittlly arising out of or connected with that iden- 
tual thing, but also for a general balance of accounts 
between the parties in respect to other dealings of 



the like nature. It is less fiivoured, and is oonstraed 
somewhat more strictly by Courts of Law than a par- 
ticular lien, although, certunly, the tendency of late 
years, in the commercial community, has been rath«r 
to expand than restrict the cases in which it is to be 
implied by the usage of trade. In regard to ^Mtrtiocjor 
liens, they may arise in various ways: 1st, By an ex- 
press contract 2d, By an implied contract, result- 
ing from the usage of trade, or the manner of dealing 
between the parties; or 3d, By mere operation of law 
from the legal relation and acts of the parties, indepen- 
dentiy of any contract But general liens not being 
favoured by the law, they must be maintained upon 
some one of the two f6rmer grounds — ^that is to say, the 
ground of an express contract or that of an implied 
contract, resulting from the usage of trade or the 
previous dealings between the parties. The civil 
law, it may be observed, derived its own liens, whether 
they were pledges or hypothecations, or simple privi- 
leges^ from similar sources. They might arise from 
contract either express or implied, or they mi^t 
arise by mere operation of law. (See Bvam* Fotiuer 
on 06^., ilT. 589.) Having thus considered the 
nature of liens, particular as well as general, it may 
be proper to say a few words — 

L As to the manner and dreumstances under 
which a lien may be acquired. To create a valid 
Hen, it is essential that tiie party through whom or 
by whom it is acquired, shoidd himself either have 
the absolute ownership of the property, or at least a 
ri^t to vest it I^ therefore, he is not the owner of 
the property, or if he has no rightfol power to dis- 
pose of the same, or to create a Hen, or if he exceed 
his authority, or if he is a mere wrong-doer, in these 
and the like cases, it is obvious that he cannot ordi- 
narily create a lien or confer it on others. If the 
rule were otherwise it would enable the party to give 
to others what he did not himself possess, whidi 
would violate the general maxim that he who haa no 
titie himsdf cannot transfer a titie to another — 
Ifemo phu June ad qfiian tranrferre poted quam ipm 
habereL In the next place, to found a vaHd Hen, there 
must be an actual or constractive po s s ess ion of the 
thing by the party asserting it with the express or 
implied assent of the party against whom it is as- 
serted. This foUows, as a natural consequence, from 
what has been already said, for a Hen is a ri^t to 
retain a thing which pre-supposes a lawful poeseaaion 
whidi can arise only fit>m a just possesion under the 
owner or other party against whom the daim exists. It 
wiU not be suffident to constitute retention that there 
has been an intention of deHvering possession, nor 
even that this intention has been partially executed if 
legitimate possession has not been actuaUy completed. 
And the poasesdon must be lawful, not aoqaired 
by fi«ud, nor by a void contract, nor by informal 
diligence, nor by mere acddent In the next plaoa, 
no right of Hen can arise where, from the nature of 
the contract between the parties, it would be inoon- 
sistent with the express terms, or the dear intent of 
the contract This doctrine is entirdy coinddent 
with that of the Boman Law, which, in eases of aslea^ 
gave a lien for the purchase money on the thing scdd, 
unless persond credit was given to the buyer. 
(JTo he oonduded in our nexL) 
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Tke " Scotti^ Law Journal'' wiU he published in the 
fret week of each months Price One Shilling, poet free. 

The Editors are desirous that the Journal should contain 
the Reports of aU Cases decided in the various Sheriff 
Courts in Scotland involving points useful or interesting to 
the Profession^ and u>ould therefore solicit a Report 
from either of the Agents in each such case, or from the 
Sheriff. It will he necessary to have the Report signed 
hf one of the Agents or the Sheriff, to ensure its correct- 
ness, except in those cases where the party reporting is 
known personally to the Editors. 

The Editors will take no notice of anonymous communis 
cations, and will not hold themselves hound to return articles 
or communications not found suitahle. 

Advertisements can he received till the evening of the 
^l of each month. All communications to be addressed 
to the Editors, care of the Publishers. 

Any error or delay occurring in the transmission of this 
Journal to Subscribers, should he immediately communi' 
cated to the Publisha'S* 
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THE COUBT OF SESSION.* 



WHiLT ft field for improyement the Court of Session 
presents ! In the light of modem progress its obstruc- 
tire capabilities are its most striking charcicteristics. 
It looks in its constitution and procedure like some 
complicated machine, constructed for the very pur- 
pose of making difficult and tedious a process of the 
simplest kind. The wonder is that it has endured 
80 long. Its venerable antiquity and our decidedly 
conservatiye spirit have been its safeguard. The 
members of the Court have hitherto shown no great 
love of reform in matters near themselves. In other 
departments of the law — ^in conveyancing, and in the 
procedure of Inferior Courts, the legislation of late 
years has done much to simplify and improve forms, 
and lessen delay and expense. These reforms have 
originated with the profession, and have been effected 
with its co-operation and approval It is almost 
literally true to affirm that none of these changes 
have reached the Court of Session. It remains the 
cumbrous, expensive, unsatisfactory tribunal that it 
ever has been. Sitting scarcely six months in the 
year, and encumbered by forms and distinctions 
leading to interminable delay and serious expense, it 
is no marvel that the business of the Courts should 
be in arrear. The greater wonder is that the system 
has been so long tolerated. The very gentle changes 
which have been made have failed to produce any 

* Fnctical Hints for the ImproTement of the Constitutiou 
and Procedure of the Court of Seesion in Scotland, by a 
Member of the Court Bell & Bradfate^ Edinburgh, 1859. 



permanent improvement, just because they were so. 
insignificant that they have not met the increasing 
requirements of the country, and &r less, therefore, 
have they removed the grounds of complaint which 
set them in motion. We are unwilling to believe 
that this state of matters is the result of a selfish 
opposition to progress on the part of any branch of 
the profession. In other departments, as we have 
already remarked, the profession has shown no dis- 
inclination to improvements, oven when these directly 
involved large pecuniary sacrifices; and it is not to 
be lightly assumed that the members of the Supreme 
Court are opposed to changes which the circum- 
stances of a country increasing in wealth so urgently 
require. It may be that a feeling of jealousy — which 
unquestionably exists in some quarters — has prevented 
the progress, or more correctly, the inception of 
reform. Where the contest rngcs between classes, 
there is little attention to the general good. Now, 
no doubt the distinction between counsel and agent, 
which is so scrupulously maintained, and by the one 
at least so zealously insisted on, is one, if not the 
very greatest cause of the delay and expense of which 
so just complaints are continually made. The remedy 
may begin at other parts, but the result will not be 
complete until this source of the evils is taken away. 

We are glad, therefore, to see that the writer of 
this pamphlet proposes to introduce the end of the 
wedge, by making it optional to employ an agent to 
plead before the Lords Ordinary. There will, of 
course, be opposition to this^ not only because of its 
antagonism to the interests of the Bar, but because 
of the necessary result should it be found to work 
advantageously. We must expect to hear a good 
deal of the dignity of the Bench and the Bar, and 
the necessities of a high standard of education, and 
so on, — with all these we do not quarrel, let them be 
maintained and guarded with the most anxious care; 
but it must be admitted that the Bench and the Bar 
do not absorb the whole legal knowledge of the 
country — and surely the dignity of neither would 
materially suffer because the one came into immediate 
contact with the other, and the other listened to one 
whose instructions had come direct from his client. 
There is no mysterious result enhancing the dignity 
of the judge and the advocate by the knowledge of 
the fact that the instructions of the client, whoso 
interests are at stake, have come not directly from 
him, but through an agent, or perhaps two. The 
only person benefited by the process is the advocate, 
who is saved the trouble and responsibility of making 
preliminary inquiries and arrangements, and in 
the doing of his own work, for which he is hand- 
somely paid, receives the assistance of an agent, who 
is familiar both with the facts and law of the case. 

But the writer proposes many changes in the 
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ooxifltitation and procedure of the Court. After 
gLviog a Blight sketch of the constitution of the Courts 
he makes the following practical suggestions: — 

L As regards the oonstitntion of the Court, 

1. There should only he one Judoe in each Inner 
Chamber of the Court,— certainly, and in any view, not 
more than three Judges. 

2. The judgments of Lords Ordinary, — ^whaterer their 
numl)er,--Bhould be final in all causes not exceeding in 
Talue£60. 

8. Agents should conduct the causes before Lords 
Ordinary, leaving it optional to employ Counsel. 

4. Two Lords Ordinary should sit in the Outer House 
for disposing of the businesB of the Bill Chamber, pre- 
paring records, issuee, and granting diligences for re- 
ooYcry of writings, and for the trial of causes without 
Juries. 

These alterations are based upon the following con- 
siderations: — 

1. Every one attending the heaiinss of causes in the 
Liner Chamber must be struck wim the amount of 
irrelevant discussion which occurs, less or more, in every 
ease, — ^the time thereby consumed, — and the great ad- 
ditional waste of time occupied in a^arate speeches from 
four Judges. 

If there was only one Judge in each Inner Chamber, 
it would be imperative on the Crown to appoint those 
only who possesB the confidence of the public and of the 
legal bodies, and not as heretofore, from political con- 
siderations. 

The attention of the Judge would be given with far 
more care, and less distraction; and the judgments 
would rest on the undivided responsibiHty of the Judge 
pronouncing them. 

At all events, it seems impossible to I'ostifv the re- 
tention of four Judges in each Inner Chamber, or to 
object to the reduction of at least one of their number 
in each Chamber. 

In the one case, the country would be saved the 
unnecessary expense of six, in the other of two, Judges. 

2. It is bv no means expedient to extend the juris- 
diction of Sheriffs. The Sherifis Principal, except in 
Edinburgh and Glasgow, are non-resident,— their oflice 
is almost a sinecure, and a reward, in every case, for 
political paitizanship. In many instances they are in" 
efficient^ in every instance unnecessary. By a recent 
Statute their numbers are liable to a partial reduction, 
but this leaves the objections to the office untouched and 
substantially unredressed. 

The Lords Ordinary would do the work now done by 
Sherifib, fiir more efficiently, — ^and if the compulsory 
employment of Counsel was dispensed with, — at an 
expense not greater than is now incurred in the Sheriff 
Court causes. The judgments of the Lords Ordinary 
might with safety, and the greatest advantage to the 
country, bo final in all causes of the value of £50. It 
would be mercy to litigants to enact such a provision. 

If the Judges were reduced, in conformity with the 
foregoing suggestions, their number would be in the one 
case 7, and in the other case 11, in place of 18 as now; 
which would secure a saving to the country of £18,000 
a-year in the former case, or £6000 a-year in the latter : 
besides a corresponding reduction in the clerks and other 
officers of the Court. The total saving would not be less 
than from £8,000 to £20,000 per annum. 

8. The reasons for dispensing with the services of 
Counsel in cases of small amount, and, indeed, in all 
cases where the Client and Solicitor are not inclined to 
resort to their services, are numerous and unanswerable. 
(1.) The Admiralty and Commissary Courts were 
abolished by the Lord- Advocate of the day, to give a 
pretext for nusing the salaries of the Judges from £2000 
to £8000 a-year on the one hand, and to increase the 



business of the bar on the other. Then Courts poaeaed 
supreme jurisdiction. The canses were conducted by 
SoliciUws, without Counsel, and at one-tenth of tM 
expense of the same causes as now conducted before the 
Court of Session, with the compulsory assistanoe of 
Counsel. (2.) The buiinesB of the Bill Chamber may 
be, and in manv cases is now, conducted by SoUdton 
without CounseL The causes there originating are of 
the highest importance, both in number and pecmiiary 
amount. If Agents are entitied to conduct causes A«re,— 
can any good reason be stated why they should be ex- 
cluded and debarred firom doing so, even in matteis of 
the most pro forma description, before the other Lords 
Ordinary ? (9.) The whole causes in the Sheriff Courts 
are wdl conducted by Agents, without the aid of CoosseL 
These causes too are nnmerous and tmporlan^. Besides^ 
the records in all cases of suspension and advocatiQa 
coming before the Supreme Court on appeal from the 
Sheriff Courts, are prepared by Agents m the Sheriff 
Court. No valid reason therefore exists fiir ezdoding 
the Solicitors in the Supreme Courts from resaminff 
functions which were only reoentiy and uniairly wrested 
fh>m them, for the aggrandisement of the Judges aad 
Advocates, and which thev are as well quaHfied to dis- 
charge as any body of legs! practitioners in the country. 

By the existing practice, motions, as well as debates, 
are often postponed two, three, and even as many as ten 
times, by the absence of one or other of the Counsel in 
the cause. The delav thus arisinK is incalculable, — the 
expense enormous. No well em^oyed Counsel can be 
ffot to attend to either motions or debates before the 
Lord Ordinary after the meetings of the Inner Chambers 
at 11 A.M. daily; and as thev practise indiscriminately 
before both Cfhambers, ana nefore the four Lords 
Ordinarv, who sit daily, it is impossible that Counsel 
can discharge their duties to their clients, as business is 
conducted at present. The busineai of the Court must 
continue to be impeded to a degree almost incalculable, 
and oppressive and unneceseary expense to be incurred, 
until the services of Counsel are, to a great extent, dis- 
pensed with, and Counsel are attached permanenUy to 
each Inner Chamber and each Lord Ordinary. 

It is impracticable, and indeed physically impoesiUe, 
for Counsel to render efficient services before six separate 
tribunals sitting simultaneously; and it is a notorious 
fact, that acccwding to the present practice, all well 
employed Counsel receive very large sums of money at 
an enormous loss to litigants, for which they never 
render, nor can possibly render any services whatever. 

The expense of employing Counsel to obtain a decree 
in absence amounts to about one-third of the entiro 
expense of the suit, in which such decree passes as matter 
of course. 

The time of the Lords Ordinary is occupied for two or 
three hours every day they sit, in discussing motiona, by 
far the greater number of which pass of consent, or pro 
forma, as matter of course. The Counsel, except in 
very rare cases, do not get fees for motions; and the 
Agents, who are perfectly qualified to make them, would 
receive no extra fees for doing the duty; and would be 
saved the great trouble and expense which they are put 
to at present, in gratuitously instructing Counsel. 

It is chiefly in reference to applications for diligenoe 
that discussion arises in the Motion Roll. These ahould 
be granted as matter c^ course. There is no neceesi^ 
for withholding documents, where a case is sued on* 
defended in bona Jide, Where there is an absence of 
good faith on either side, the sooner the truth is arrived 
at the better for all honest litigants. 

The Legislature has of late years, on the instigation of 
the Faculty of Advocates, by repeated statutory enact- 
ments, abolished the ancient and prescriptive privileges 
of the Solicitors and Law Asents over aul Jutland, by 
the suppression of the Admiralty and 
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carried on a large and lucrative praotioe, without the 
aid of GonDsel, — and by the sweeping changes introduced 
by the Conveyancing Statutes, which have cut down 
by more than one-half the most lucrative part of the 
businesB of Scotch Solicitors and Conveyancers. The 
argument of erduaive privilege cannot be listened to in 
the present state of society. The Solicitors have never 
attempted to plead their privileges against the interests 
of the public, by which their professional emoluments 
have been so extensively encroached upon; and all they 
contend for now is, that, with a view to the public benefit, 
they should be allowed to resume the position which 
they previously so long enjoyed, of conducting certain 
floits and le|;al procedure without the aid of Counsel. 
What objection can fairly be urged to the proposal, that 
litigants should be saved the expense of being compelled 
to employ Counsel in obtaining judgment or decrees in 
absence, and in all pro forma petitions and motions? 
The Solicitors already conduct all such business in the 
Bill Chamber, which is presided over by one of the 
JndgeSb They did so in the Supreme Commissary and 
Admiralty Courts. Why should they be debarred from 
doing similar acts before all the o&er Judges of the 
Court of Session? In many cases now, the Solicitors 
TOepare the records, although these are signed by Uie 
Counsel. In all the cases which come up for review from 
the County Courts, the Attorneys or Solicitors before 
these Courts prepare and sign the records; and it is upon 
these same records that the Court of Session gives judg- 
ment as a Court of Keview. They constitute probably 
a third of all the causes before the Court. 

Ko doubt the Court has the power to open up these 
recordB on cause shown. But this is a power which 
applies to the record in every cause, in certain given 
circumstances. 

The Solicitors in the County Courts not only make all 
motions, but they plead all causes on the merits, without 
Counsel; and at every local bar, men are found thoroughly 
qualified for all these duties. 

The Solicitors in the House of Peers subscribe petitions 



Courts, in both of which the Agents in Edinboreh dpal are inefficiient, and in every instance anneoessaiy. 



The inefficiency of the Sheriff Principal may, or 
may not be, admitted ; bat we presume it is no part 
of the system. As to their being unnecessary, we 
will not admit this until we get a better substitute 
for the present right of appeal, than an appeal to the 
Court of Session. In another place it is admitted 
that " the whole causes in the Sheriff Courts are well 
conducted by Agents, without the aid of Counsel" 
If a case is well conducted, it needs only that it be 
well decided, and the result is all that could be 
wished. No complaint is made against the decisions 
in Sheriff Courts; and we ask, therefore, why this 
writer thinks it necessary, when he pleads for the 
much needed reform of his own Court, to seek to 
stem the progress of reform in the other judicial 
establishments of the country) 



MANDATE OR AGENCY. 
(Concluded from page 92, J 



2. We now proceed to inquire what are the debts or 
claims to which liens properly attach) In general 
it has been stated that they attach only to cer- 
tain and liquid demands, and not to those which 
result only in damages, and cannot be ascertained 
otherwise than through the intervention of a jury. 
{Storifi Com., sec 3G4). But on tMs point Mr Bell 
has observed that retention is extended to debts as 
well as corporeal subjects — in this shape it is care- 



fully to be distinguished from compensation. Com- 
and other incidental applications.--they make motions pengation is payment and extinction of mutual debts, 

whereas retention of a debt is nothing more than an 



before the Lord Chancellor, and discuss all questions 
arising before the Appeal Committees. Is theio auy 
good reason whv the Solicitors in Scotland should be 
precluded from the like privileges? 

If the suggestions now made were adopted, the leyiti- 
mate business of the bar would be increased, and divided 
amongst a much wider range of its members than under 
the present practice. 

We hail with satisfaction the commencement of 
what we hope may be an earnest effort to reform 
abuses so a^^parcnt — and that all the more because 
the beginning is from within. Keform con only be 
effected by the efforts of those who are familiar with 
the system; and unless, therefore, the profession 
generally gives its labour and its iotcrcbt to the 
work, it will not, and cannot be done. We only 
regret in this beginning to sec that feeling of jealousy 
of the Inferior Courts which is too general in the 



implied security for performance — a power of suspen- 
sion or right to withhold payment or performance 
till satisfied of some counter demand. Compensa- 
tion, therefore, can be pleaded only where the debt, in 
extinction of which it is meant to be applied, is duo 
and liquid. Betentiou, on the other hand, may be 
pleaded in security of debts fiUurCy cf/ntingeiU, ov 
dlijuid. {JDclCs Principla, sec. 1411. See also 
Erek., B. 3, T, 4, sec. 20, H teq) In the next pkce, 
the debt or demand for which the lieu is asserted, 
must be due to the party claiming it, in his own 
right, and not merely as agent of a third person. 
It must also be a demand or debt due from the very 
person for whose benefit the party is acting, and not 
from a third person, although the goods may be 



Metropolis. " It is by no means ex^iedient to extend . claimed through him. So the debt or demand, if 
the jurisdiction of the Sheriffii," says this writer, claimed for a general balance of accounts, must be a 



The country thinks otherwise; and the increase of 
jurisdiction, both iu kind and degree, by the legis- 
lation of late years, has only strengthened the con- 
viction that local Courts are of all Courts the most 
useful. The reason assigned by the writer fur his 
opinion is, that iu many instances the Sheriffs Prin- 



balance arising from transactions of a similar nature 
with that upon which the particular lien arises. (See 
Slorye Corn., ut supra). 

3. How a lien or right of retention may be waived 
or lost. This may be cither (1) by parting with pos- 
Eessiou, or (2) by custom df trade, or (3) by con« 
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tract, or (4) by writing restricting the claim to per- 
sonal credit. A voluntary parting with the posses- 
sion of the goods T.'ill amount to a waiver or 
surrender of a lien : fcr as it is a right founded upon 
possession, it must ordinarily cease when the pos- 
session ceases. Such undoubtedly is the general rule 
uniyersaliy recognised as to possession. But there 
are certain cases which constitute exceptions to the 
application of the rule, and in which, from favour to 
commerce, and having reference to tho apparent 
intention of the parties, the lien is preserved, although 
the possession of the property is parted with. Thus, 
for example, a factor, who, by lawful authority sells 
the goods of his principal and parts with the pos- 
session under the sale, is not deemed to lose his lien 
thereby, but it attaches to the proceeds of the sale, in 
the hands of the purchaser, and also to the securities 
therefor, in the hands of the factor, in lieu of the 
original property. Indeed a factor, as we have seen, 
is deemed for many purposes the owner of the pro- 
perty, especially when he has demands upon it for 
advances and debts. Cases of a similar kind may 
occur where there is an express agreement between 
tho parties that the lien shall not bo lost by a 
transfer of the possession, for in all such cases the 
rule eonventio vincU legem is applicable. Another 
exception arises where the possession has not been 
Toluntarily parted with, but has been taken from the 
party by undue means. If he has quitted possession 
through fraud or mistake, the lien will subsist, for in 
such case it would be against the first principles of 
justice to allow the lien to be divested. Another 
exception is where the party parts with the possession 
tub modo only, as upon a pledge of his own lien 
for security. It has been stated, as a general rule, 
that the right does not revive on recovering posses- 
sion, if it have once effectually ceased; and there is 
no stopping in irantntu to preserve a lien, that being 
a right only as between vendor and vendee, or those 
substantially in that relation. {BelPs Pi-in. , sea 1416). 
But in the case of a factor, the regaining of posses- 
sion by fair means, in the course of the factory, will 
restore the lieu diffisrently from the rule in the com- 
mon case of retention. This is a consequence of the 
bro^tder right on which a factor's lien rests. 

4. We must now inquire in whtit manner a lien 
may be enforced and taken advantage oft In respect 
to the rights conferred upon a party by a lien, it may 
be stated that they are generally of a very limited 
nature. As a lien is ordinarily nothing more than a 
right of retaining the property, the party possessing 
it cannot sell or dispose of the property in order to 
satisfy his lien, unless with the consent of the owner, 
either express or implied from the nature and objects 
of the very transaction. Thus, for example, if goods are 
consigned to a factor for sale, and he makes advances 
upon them, he is of course invested with a right to 
sell them, and may, out of the proceeds, satisfy his 
lien, or use it by way of compensation. A factor may 
also transfer the lien, and on such transference raise 
money, the assignee having the same right to retain 
which his cedent had. And although when a factor 
sends goods to a consignee or sub-factor without 
giving notice of his representative character, such 
^Qsigaee or sub-factor will have an effectual right ot 



retention against the principal for money advanced on 
the goods, he can have no lien for his general balance 
against the primary factor beyond the amount of tho 
primary factor's right to retain against his principal 
But except in a few and limited cases of this sort^ 
the right of the holder of the lien seems to be con- 
fined to a mere right of retaining, which may be used 
as a defence to any action for the recovery of the 
property brought against him, or as a matter of title 
or special property to reclaim the property by action, 
if he has been milawfully dispossessed of it The 
owner has a perfect right, however, to dispose of the 
property, subject to the lien, as he may think proper, 
and the party to whom he conveys it will have a 
perfect title to it, upon discharging the lien. It may 
be added that a lien is the personal privilege of the 
party, and cannot be set up by any third person 
against the principal, either as a defence or as a 
ground of action. 

Having disposed of these general considerations in 
regard to liens, let us now inquire what liens belong 
to agents in general, and what belong to particular 
classes of agents. The former may be stated in a 
veiy few words, for in cases of agency there generally 
exists a particular right of lien in the agent for all 
his commissions, expenditures, advances, and ser- 
vices, in and about the property or thing entrusted 
to his agency, whenever they were proper or necessary, 
or incident thereto. This is strictly true in all cases 
of mere private agency, unless there is some private 
agreement, express or implied, or some usage of trade 
which repels or excludes the lien. Factors and 
agents for the purchase of goods, have also a lien on 
the same goods for the disbursements made and 
liabilities incurred by them in respect to such pnr- 
cfaase; and unless the usage of trade, or the parti- 
cular agreement or course of dealing between the 
parties affects the right, they are not bound to part 
with the possession of the goods, or to deliver them, 
or to ship them, subject to the aibsolute control and 
disposal of the principal, until they are reimbursed 
and secured for such advances and liabilities. Par- 
ticular liens, then, belong to all classes of agents. 
Let us in the next place inquire to what cIsbsoq of 
agents general liens ^propriately appertain. 

(1.) Factors, — ^Much of the foreign trade of the 
country is carried on by means of fiictors, and is 
greatly promoted by the factor having a general lien 
entitling him, without insisting on payment or reten- 
tion for each individual transaction, to rely on a right 
of retention in the end for the general balance that 
may be due to him. It is now inoontrovertibly esta- 
blished, both in England and in Scotland, as a matter 
of law derived from long usage, and admitted with- 
out proof, that factors have a general lien upon every 
portion of the goods of their principal in their posses- 
sion, and upon the price of such as are lawfully sold 
by them and the securities given therefor for the 
general balance of the accounts between them and 
their principals, as well as for the charges and dis- 
bursements arising upon those particular goods. 
("Stair, 1-18, 7j Ersk., 3, 4, 21; BeU Om. 114.) 
The general lien of a factor will attach, not only to 
goods which have actually come into the £sctor*s pos- 
eeasion iu the lifotime of the principal, but also %q 
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goods which, at the death of the principal, are in 
traruitu to the factor, and afterwards come into his 
hands, where he has advanced money or accepted bills 
on account of them, to the extent of snch advances 
or acceptances, and the incidental charges of the con- 
signment (2 Bdl Com,, sec. 800.) This general 
lien, given to factors, has been established upon its 
manifest tendency to aid the interests of trade, and 
to promote confidence and a liberal spirit on the part 
of factors in respect to advances for their principals. 
With regard to the extent of the lien, it may be 
stated that it covers all salaries, commissions, advances 
of cash, engagements and guarantees which the prin- 
cipal is aware of or has authorised. But it will not 
cover debts due previous to the factory, nor debts 
afterwards assigned to the factor by creditors of the 
principal, unless where he has, at the principalis 
desire, interposed to pay the debts. The power which 
a &ctor has now by statute in England, he has al- 
WKjs had at common law in Scotland. He may 
pledge as well as sell. A factor sells either factorio 
nomine, or in his own name, without mention of the 
factory. And (I) in both cases he has lien over 
the price not to be defeated by the principal. (2), 
Where no balauoe is due to the factor for which a 
lien can be claimed, the principal has action for the 
price in preference to the fatctor's creditors. (3), 
When the factor has sold in his own name, conceal- 
ing the principal, the buyer may set off a debt due 
to him by the fSftCtor against the principal's demand 
for the price. 

(2.) Imurance Broken. — ^This class of agents have 
now, by general usage, acquired a lien upon the poli- 
cies of insurance in their hands, procured by them for 
their principals, as also upon the money received by 
them upon such policies, not only for the amount of 
their commissions and the premiums for the parti- 
cular policies, but also for the balance of their general 
insurance account with their employers. But the 
lien does not extend to cover any balance due upon a 
business transaction foreign to tiiat of effecting poli- 
cies of insurance, as the usage does not reach such a 
daim, although in many cases it may be made avail- 
able by way of compensation; and in cases of bank- 
ruptcy, by way of mutual debit and credit. (2 Bell 
Com,, sec 807, 812.) 

(3.) Bankers — ^A banker is a money factor, and in 
all cases where he acts as agent, he has a right of re- 
tention extending over all unappropriated paper in 
his hands, belonging to customers, for security of his 
balance on the general account, but not including 
bills discounted or bills appropriated. The practice 
in Scotland is to endorse bills sent to a banker; and 
(1), if taken to account, or credit be given, it is held 
a discount, and the bill belongs to the banker, and 
on his banitruptcy goes to his creditors; (2), if not 
taken to account or credit^ but intended to be for re- 
covery as agent, the banker has a lien for his balance, 
but on his bankruptcy his creditors have no right to 
take the bills as his. (2 BeU Com,, 118.) 

(4.) Common Carriers, — ^They have a lien, not only 
for the freight and charges of carrying the particular 
goods^ but sometimes, also, for the general baUnce 
of accounts due to them. Still, however, as has been 
veil observed, this general lien is so little &voured 



as a matter of public policy that, if disputed, it must 
be shown to exist in the particular case, either by a 
general usage, or by a special agi'eement, or by a par- 
ticular mtnie of dealing between the parties. 

(5.) Law Agents, — A law agent is entitled to re- 
tain the papers of his client, comprehending title- 
deeds, securities, documents of debt, and others which 
come lawfully into his possession in the course of his 
employment, until he shall receive satisfaction for 
the amount of his business or professional account. 
(Ersk,, 3, 4, 21.) It does not cover the balance on 
the cash-accouut between the parties, nor advances of 
money even where the law agent is the natural 
channel of communication in the transaction, nor a 
yearly salary as agent But an agent, employed to 
borrow money, has been found entitled to retain his 
client's title-deeds till the account of expenses paid 
by him to the lender's agent shall be repaid. (Inglis, 
23d June, 1825, 4 Sh., 113.) Comprehensive, how- 
ever, as the right of retention of title-deeds, securi- 
ties, and documents of debt is, there is a clear excep- 
tion of all papers which have been put into the agent's 
hands for a special purpose inconsistent vrith the 
claim of retention. {Chisholm, 8th March, 1825, 3 
Sh., 630.) It confers no active right, but merely 
entitles the agent to retain the papers until either his 
account shall be paid, or a preference admitted in 
bankruptcy if his account be unexceptionable, or 
security found if his accounts be disputed. (Paul, 
2d Feb., 1826, 4 Sh., 420. Dobie, 19th May, 1831, 
9 Sh., 609.) The effect of this right against third 
parties is the most extraordinary of the consequences 
of the principle once admitted. And 1, Against per- 
sonal creditors, in bankruptcy this right is equally 
effectual, as against the client himself 2, Against 
singular .successors and heritable creditors, an agent 
may retain the title-deeds of his client to the eflfect 
frequently of defeating their real security, and in this 
respect it may be doubted whether the right, admitted 
at first with great reluctance, has not been carried too 
far. 3, It has even been held effectual to an agent em- 
ployed by an apparent heir, three years in possession of 
the estate, but who afterwards renounced, against the 
heritable and personal creditors of the defunct. 4, 
It is not effectual by an agent of an heir of entail 
against a creditor of the entailer adjudging. (See BeWs 
Principles, sec. 1442, and authorities there cited.) It 
has been much questioned whether the agent is bound 
to allow inspection of the deeds or entitled absolutely 
to withhold them. The rules as laid down seem to 
be these: — (1.) That a third party is entitled to have 
the retuned deeds exhibited in evidence of a fact, or 
in support of a right adverse to the client, but not to 
have them produced to be used as a title in any right 
derived from the client {Dalrymple, 18th July, 1771; 
Elck, Hypothec, 17.) (2.) That the client himself is 
not entitled to have them produced, even in m/odum 
probaiionu. (/'in^y, 23d Jan., 1773, M. 6250.) (3.) 
That although creditors, and others deriving right 
through the client, cannot insist on having possession 
of title-deeds which the client himself cannot insist 
for, a substitute heir of entail is not precluded from 
inspection of the title-deeds by the right of re- 
tention pleadable against the heir in possession, 
(Mwray, 2d Dec, 1829, 8 Sh, 161.) The aguit'i 
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right of retention expires, like other liens, with the 
loss of possession, and it may also be waived, bat this 
mast be done expressly, and is not to be presumed. 

It may be here remarked that the mere fact of an 
agent having a lien upon the property confided to him, 
either for his commissions, advances, disbursements, 
or expenses npon that property, or for his general 
balance of accounts, does not limit the right of the 
agent to that mere fund, but the principal is still liable 
to him personally in an action for the amount of the 
same claims. For, by the general rale of law, an 
agent in such cases trusts both to the funds and to 
the person of his principal 

We may dose this branch of our subject by a brief 
consideration of the rights and liabilities of sub-agents 
in regard to their immediate employers, and ako in 
regard to the superior or real principal. It may be 
generally stated that, where agents employ sub-agents 
in the business of the agency, the latter are clothed 
with precisely the same righto, and incur precisely 
the same obligations, and are bound to tiie same 
duties in regard to their immediate employers as if 
they were the sole and real principals. This is the 
general rule, (^rdt, 3, 3, 49.) But it is, of course, 
liable to exceptions. In regard to the real principal 
the general rule of law is, that if an agent employs a 
sub-agent to do the whole or any part of the business 
of his agency without the knowledge or consent of 
the principal, express or implied, the latter will not 
be entitled to cLum from the principal any compen- 
sation for commissions or advances in the course of 
his sub-agency. But his sole remedy therefor is 
against his immediate employer, and his sole respon- 
sibility is also to him. Bat where, by the usage of 
trade or the express or implied agreement of the 
parties, a sub-agent is to be employed, there a privity 
is deemed to exist between the principal and the sub- 
agent ; and the latter miiy, under such circumstance^, 
maintain his clum for compensation both against the 
principal and the immediate employer, unless exclusive 
credit is given to one of them, and if it is, then the 
remedy is limited to that party. In regard to the 
lien of sub-agents it may be stated that, if no privity 
exist between the principal and the sub-agent, no lieu 
can be acquired by the latter against the former, 
unless so far as he may claim by way of substitution 
the lien of his immediate employer. But wherever 
such a privity does exut the sub-agent will incur a 
direct and immediate responsibility to the principal, 
and not merely to the agent who employs him. He 
will also have a reciprocal personal claim against the 
principal, and will be clothed with a lieu against him 
to the extent of the services performed and advances 
and disbursements properly made by him on account 
of his sub-agency. A sub-agent, who is employed by 
an agent to perform a particular act of agency, with- 
out the privity or consent of the principal, may also 
acquire a lien upon the property thus coming into his 
possession, against the principal, for his commission, 
advances and liabilities thereon if the principal adopts 
his acto, or seeks to avail himself of the property or 
proceeds acquired in the usual course of such sub- 
agency. But a sub-agent has no general lien upon 
the property of the principal on account of any 
balance due to him from the immediate agent, when 



he knows, or has good reason to believe, that the 
latter is acting for another person at the time of his 
sub-agency. At the same time, however, he will be 
at liberty to avail himself of his general lien against 
the principal to the extent of the lien, particular or 
general, which the agent himself has at the same time 
against the principal by way of substitution to the 
rights of the agent, if the acto of the latter are not 
fiMdolent In many cases, however, a subnsgent, 
who acto without any knowledge or reason to believe 
that the party employing him is acting aa an agent 
for another, will require a rightful lien for his general 
balance. Thus, if a factor should sell the goods of 
his principal in his own name, without any notice 
to the purchaser that the goods were not his own, 
the purchaser would be entitled to set off a debt 
due to him from the factor against the price of the 
goods. The ground of this doctrine undoubtedly is^ 
that where any person holds himself out as a princi- 
pal, with the consent of the owner, third persona who 
deal with him banaJUU are entitled to all the righto 
which they would have if he were the real prindpaL 
(For farther information on this important subject of 
hen or retention, reference may be made to Slorj^t 
Commentaria, sec. 351-390; Erskim't IndUutes; 
More% NoUi on Stairy p. 131 ; 2 Bdl^B Commentaries; 
BelCs Principles, sec. 1410-1454; 2 Kenfs Com., p. 
633-641; LloycTs PaUy, p. 127-151.) 

CHAPTKB X. 
THE TEBMiyATION OF AOENGr, 

This authority of the agent may terminate in van* 
ous ways : — 

(1.) By the revocation by the prindpaL A mandate 
or power of attorney is, in general, from ito veiy na- 
ture, revocable at the pleasure of the grantor. This 
revocation may be effected not only expressly, but 
also tacitly or by implication, as when the prin- 
cipal by hiB posterior nomination of a second manda- 
tory to do the same act, virtually revokes the power 
conferred on the first, (^Walker, 13th De&, 1837, 16 
Sb., 217.) Even where a commission has been 
granted for a certain or extended period, as for the 
factor's life, it may still be recalled upon just grounds, 
as gross incompetency, {HetkeringUm, 14th July, 17 14; 
Mor. 4047.) But in order that such a revocation 
may receive effect, it is requisite, (1) that notice 
thereof be communicated to the agent, and aU acto 
lawfully done by him in virtue of his powers, prior 
to the receipt of such notice, are binding npon the 
principal. This salutory doctrine, it may be observed, 
was recognised by the Roman law. (/>^., 17, 1, 15; 
PoUder Traite da Obliff,, N. 80.) And the agent can 
conclude a transsction which was not entire but 
partly executed under the power when the notice of 
the revocation was received, and bind the prindpal 
by those acto which were required to consummate 
the business. {Borthwick^Dec, 1676; 3 Br, Sup., 115.) 
The principal may, without doubt, be compelled to 
act in such a case and indemnify the agent, (jBnk, 3, 
10-40; Story on Ag., 489,) though, as Cnancellor 
Kent has observed, it seems difficult to sustain the 
act of the agent after his power has been revoked, for 
he becomes a stranger alter the revocation ia dnly 
announced, (2 Kenft Com., 643); (2) that in mer^ 
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cantile oommissions, where the futor is inveBted with 
ft character which gives him credit with the public, 
the recall of his authority must be duly notified to 
third parties, if the constituent would relieve himself 
of liability for lus subsequent actings. But to es- 
tablish such publication as will be deemed su£Bicient 
for the attainment of his object may often be attended 
with some degree of difficulty. Perhaps the analogy 
of the publication necessary on the diBsolution of 
partnen&ip might be advantageously followed, vi&, 
special notice by circular letters to the customers, and 
advertisement to the world at large. 

(8.) By the death of either party. Mandates 
faocording to Mr £rskine, 3, 3, 40,) expire by the 
aeath of the mandant, both because it is presumed 
that the commission was accepted from a personal 
regard to him, and because the will of the mandant, 
which alone supports the commission, ceases neces- 
sarily upon his death ; and they expire also by the 
deaUi of the mandatory, because the commission was 
given from the maiidant's special confidence in him. 
A factor's power, therefore, ceases by the death of his 
principal, or, if there be several constituents, by the 
death of any one of them, when the power of the 
whole is dissolved by the death of one, as in the case 
of tutors-dative, {StewaH, 29th Feb., 1832; Revd., 
7th April, 1834; 7 W. d: S., 211.) But the factor 
is entitled to act till he receive authoritative intelli- 
gence of his constituent's death, and his acts are 
binding till then. Thus a factor, for one in the 
West Indies, was held entitled to act (and his acts 
were accordingly sustained) until he received authen- 
tic information of the death of his principal, (Campbell, 
7th Dec, 1826, 5 Sh., 86; J/d, Ist May, 1829; 3 
W. A S,, 289.) By the civil law this was a settled 
doctrine, and it has been followed in the laws of those 
countries which have adopted it (/%. 17, 1, 26; 
Fothier Traite de$ Oblig., N. 81 ; Emerig(m Traite des 
Asa. torn IL, p. 120; 1 Bell Com,, 488; 2 Eenfs 
Com,, 645.) But this equitable principle does not 
prevail in the English law, whidi holds that the 
death of the principal is an instantaneous and ab- 
solute revocation of the authority of the sgent^ unless 
the power be coupled with an interest According 
to the civil law, if the agent had entered upon the 
execution of his commission in his lifetime, and left 
it partislly executed, but incomplete, at his death, his 
legal representatives would be bound to go on and 
complete it, QDig, 17, 1, 14.) Pothier has adopted 
this principle as just and reasonable, (^Traile de 
Mandate N. 101,) and though, perhaps, it would not 
be admitted in our law without some qualification, it 
has been laid down by our institutional writers, and 
particularly by Mr Erskine, that '' if the mandatory 
*' should die after having begun a course of management 
''which required to be carried on without delay, hlB 
'' heir may execute what was left unfinished by lus 
''ancestor," (^Enk,, 3, 3, 41.) Mr Kent, in alluding 
to the principle as recognised by the ciidl law, 4akes 
occasion to remark that, by the American law, the 
representatives of the agent would not be so bound, 
unless the business be in such a sitnation that it 
cannot be performed without their intervention, (2 
Kemts Com,, 643.) In like manner, if part of the 
commission had l>ecn executed before the principal's 



death, by which the management would suffer if the 
whole wew not to be carried into immediate execu- 
tion, the powers given by the mandate are not 
accounted to have expired, and the agent not only 
may but ought to eontinue his management, (Brtk,, 
ut tupraS) And where there are two or more agents 
the agency falls by the death of any one of them, if 
no quorum be fixed or power be nofr ^ven to each, 
for where this ib not done they are considered as joint 
agents, and all must act 

(3.) By the agent's renunciaUon. An agent's power 
may terminate by his renunciation of his authority, if 
not made re infecta. Care must be taken to give his 
employer due and timeous notice, otherwise he will 
beheld responsible for all damage occasioned by a 
precipitate relinquishment of the office. And it has 
been hud down, that a mandatory who shall renounce 
dolote at a critical time, which must be attended with 
loss to the mandant, Ib also liable in damagea 
{Ersk. 3, 3, 40.) 

(4.) By the bankruptcy of the principal The con- 
stituent's bankruptcy extinguishes the agency — ^it is 
held a revocation of such powers, as of all delegated 
authority by which the principal may be bound or his 
property altered — and bankruptcy is notorious. But 
where a factor holds a power to sell, and has made 
advances on the consignment on goods in his hands, 
the bankruptcy of the principal will not operate as a 
recall of the mandate. The factor is stiU entitled to 
sell for his indemnification. {BrouffhUm, 17th Dec., 
1814, F.C.) 

(5.) Effect of the principal's iruanity. Insanity is 
not an implied termination to a mandate. There 
is no existing will to recall the previous appoint- 
ment, nor is tiie fact generally notorious. The ques- 
tion as to the effect of insanity in this matter was very 
anxiously discussed by the Supreme Court in the case 
of Pollock, 10th Dec., 1811, F.C, and the grounds on 
which it was disposed of, were that insanity, con- 
sidered as terminating the agent's authority, is to be 
distinguished from death by the want of notoriety — 
that a credit once raised with the trading world^^ 
subsists to bind the granter till recalled by some 
public act or individual notice — and that a general 
delegation which continues to bo relied on by the 
public, is in general to be held as binding the prin- 
cipal — leaving particular cases to be distinguished by 
special circumstances. The case above cited, in 
which this interesting question was determined, was 
compromised after the first judgment The opinions 
of the Judges, as reported, are very elaborate, and 
well worthy of careful perusal, not being confined to 
the narrow state of the question, but extending to a 
large and comprehensive discussion of the general 
question as to the effect of insanity on the agent's 
powers. As regards parties ignorant of the insanity, 
then, it may be safely laid down that their bona Jide 
contractions with the factor are binding on the princi- 
pal. In a recent case it was ruled that the insanity of 
a principal, more especially of short duration, does 
not operate as a recall of the authority of an agent 
fWink V. Mortimer, 8th Mar., 1849, 11 D. 995.) 

(6.) Expiry of limited mandates. Limited man- 
dates for doing a special act expire by performance of 
the act, or by death, or revocation, and are not like 
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general powers, capable of extension by mere infer- 
ence and bonajtdet. 

On the subject »f the termination qf agenqf^ refer- 
ence may be made to Stores Com.; Stair^i InstiitUions; 
JSnk IntL, 3, 3, sec. 40-42, BdCi Principlet^ sec. 
228; 2 Eents C^m., 643-645, 1 £dl Com., 488-490. 

In conclusion, it may not be improper to remark 
that, on a careful examination of the yarions systems 
of jniisprndence adopted by different countries, we 
find a wonderful unanimity and concurrence on the 
subject which we have been discussing in all its 
leading principles, because they are founded on what 
is universally recognised as true and just Indeed, 
this has been rendered sufficiently manifest in the 
present series of papers; and the reason of so marked 
an agreement is to be found in the circumstance that 
the law of mandate or agency forms an important 
branch of that body of rules known by the name of 
^'mercantile law,** in which men of different nations, 
linked together by mutual interests, have received the 
lessons of a common brotherhood. 

1- .— .-i .... . - ■ I - ■ ■ ..A ■ ■ - _ 

Trbatisk on Judicial Factoks, Curators Bonis, 
AND Managers of Burghs. By G. H. Taous, 
. Esq., Advocate. Edinburgh: Bell & Bradfate. 

This treatise bears evidence of having been carefally 
prepared, and proinises to be exceedingly useful to the 
profearion. The arrangement is good, and the cases are 
brought down till withm a very recent date. The author 
treats, (1.) Of the nature of office and circumstances in 
which factors are appointed. (2.) The parties to factorial 
appointments. (3.) Powers, duties, and liabilities of 
factors. (4.) Cautioners and Attestors; and (6 ) Pro- 
cedure; to which is added a van'ety of forms. Under 
the 3d division, (page 145) the following remarks occur 
in reference to the effect and meaning of the 21st section 
of the Titles to Land (Scotland) Act, 1858:— 

In **The Titles to Land (Scotland) Act, 1858," 21 
and 22 Vict., c. 76, a clause has been introduced, with 
the view of simplifying the mode of completing a title by 
a judicial factor or o^^ judicial manager, which at first 
siffht seems to subvert the principlee which have been 
laid down as to the relation of the judicial guardian to 
the property under his management. The clause is 
section 21si, and is as follows: — ** Where a judicial 
factor or other judicial manager shall apply by petition 
for authority to complete a title to any faucfs forming 
part of the estate under his management, and where the 
petition shall specify the lands to which such title is to 
be completed, the warrant granted for completing such 
title shall also specify the lands to which such title is to 
be completed, and such warrant shall have the legal 
operation and effect of a disposition of the lands in 
favour of such judicial factor or manager from the party 
whose estate is under judicial mana^ment, to be h olden 
in the same manner as such party held or might have 
held the same, except in the case where the subjects con- 
tained in such warrant shall be heritable securities, in 
which case such judicial factor or manager, on recording 
such warrant in the r^ppropriate Register of Sasines, shall 
be in the same position as if such party had granted in 
his favour an assignation of such heritable securities, and 
as if such assignation had been recorded in the appro- 
priate Register of S;\sioes at the date of recording such 
warrant." 

The first question that suggests itself on a perusal, and 
with special reference to the words *^ judicial factor, or 
other judicial manager," is one which the omission of the 

ur last words would have obviated ; and the only case, 
which we shall see that they do provide, is one in 



which a title has never as yet been made up by the 
judicial officer. The question is, — ^Are i^pplications for 
power to complete titles under the Act restricted to those 
cases where a title could, previous to its nessing, be taken 
in favour of the factor, or are all judicial managers to be 
entitled now to make up titles to the subjects on which 
they are appointed in their own names? Were the 
answer to be returned, that the clause is to be taken in 
its widest sense, it would, by implication, invc^ve a very 
material change on the principles of feudal oonveyandng, 
as hitherto applied to estates under judicial maaapement. 
Until the passing of the Act, titles were made up m every 
case, except that of judicial factor, in the names and 
persons of the wards, to whom the Court's officer stood 
merely in the relation of guardian. Now, no intention 
is announced of effecting the repeal of previous praelioe, 
and this would have hwn necessary to clear the way for 
such an important alteration. But why are the words 
**or other judicial manager" used? The judicial mana- 
gers of burghs may reouire to complete a title in their 
persons; and to proviae for this case it is quite con- 
ceivable that the provision was made, although soch 
officers have never yet had to do so. This construction 
is the only one which admits of the words being retained 
as having any signification, at the same time that it 
enables us to say, with the more probability, that under 
them it was not intended to include factors loco tutorit 
and ahsentis and curators &onif, and, by implication, to 
effect the important change in practice to which it has 
been thought that they inevitably lead. 

This construction is not necessarily affected by the 
subsequent enactment, that the warrant to be granted 
by the Court on the officer's application is to " have the 
legal operation and effect of a disposition of the lands in 
favour of such judicial factor or manager /rofii the parUf 
whose estate is under judicial management." Doubtlen, 
there is here room for contending that this only enables 
the officer to make up a title in his own person where he 
has a ward ; but then this is the very case in whioh no 
title in his own person is necessary. And as a judicial 
factor — on a trust-estate, for instance, where all the 
trustees have died idfter infeftment, or where the trust- 
estate has been sequestrated and the management of the 
trustees thereby suspended— cannot obtain any title from 
the party whose estate he is managing (t.«., the truster) 
because there is no title in his person, a literal interpreta- 
tion of this enactment would render the clause nugatory. 

The result, however, is obviated if the words *^£rom 
the party whose estate," which create all the difibulty, 
and seem to point to an existing ward, are held to refer 
to the party in whose person the fee of the lands is vested, 
or, if the trustee be dead, in whose hereditae jacens they 
still are, and whose estate, as regards the feudal title, is 
hence under judicial management. He it was alone who 
could have disponed them before the Act came into 
operation ; and therefore, if the effect of the warrant » 
to be that of a disposition to enable the factor to hold 
the lands in the same manner as such party held or 
might have held the same, it seems reasonable to con- 
clude that to him the ambiguous words of the Statute 
really point. 

This construction is further warranted by the con- 
cluding words of the clause, in reference to the completion 
of a title to heritable securities which form part of tlie 
estate under judicial management. In this case tbe 
judicial factor or manager, on recording the warrant 
(which is the technical word employed luong with the 
word ^^act," to denote an interlocutor on a summary 
petition — thus, **act and warrant" — which has been 
omitted) i:i the appropriate Register of Sasines, ^' shall 
be in the i ame position as if such party had granted in 
his favour an assignation of such heritable securities, and 
as if such assignation had been recorded in the appto- 
priate register of Sasines at the date of recording sncli 
warrant." The words "such party" refer, again, to 
** the party whose estate is under judicial managemeni.** 
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NON-RESIDENT SHERIFFS. 



Amoko those who took an active part in the discus- 
•ion which preceded the Sheriff Court Act of 1853, 
there were some who maintained that the abolition of 
the office of Sheriff as distingnished from that of 
Sheriff-Snbstitate, was necessary to the nseldlness of 
onr County Courts. The office soon found a host 
of defenders. Apart from the merits of the question, 
the proposal vitally affected the interests of a powerful 
and influential body, whose members are always 
wiDing and able to defend its privileges. In the heat 
of the contest hard things were sud against the 
system of double Sheri£EBhips; and, on the other 
hand, some absurd reasons were advanced for its 
oontinuance. Of the latter, one of the chief was the 
fset that the Sherifis resided in Edinburgh. This, 
it was said, secured independence and freedom from 
local prejudices; and besides, as they were thus at 
the fountain-head of law, and mingling daily with 
their brethren of the bar, it was said that greater 
confidence must be felt in their decisions. The safety 
of the office was secured by weightier reasons than 
these. 

Now, that we have had six years' experience 
of the Act, and the beneficial changes which it has 
wrought have been seen and appreciated, attention 
seems of new to be turned to the machinery of our 
local Courts. One, if not the chief subject of atten- 
tion, is the Court of Appeal. Notwithstanding the 
opinion expressed in the pamphlet noticed in our last^ 



that the Sheri£b are in many instances inefficient, and 
the right of appeal from the Substitute to the Sheriff 
Principal in most cases imnecessary, by fsr the 
greater minority, both of the profession and the 
general oommnnil^, prefer having an Appeal Court 
as a part of the constitution of the County CourtSy 
and would, were such a Court properly constituted, 
and regulated, as ife easily might be, rather dispense 
with the miaerabUe remedhim of an advocation, in cases 
at least under £100,. than with such a right of appeal. 
It is quite dear, however, that some change must be 
wrou^t upon the present system. 

The delay attendant upon the exercise of the 
right of appeal must be diminished. In some 
counties the Sheriff Qerfc retains a process after 
an appesl has been marked, and a petition in 
support of it lodged, until he has a number snffi* 
cient to fill a bag or box for transmission to the 
Sheriff who generally resides in EdinburgL Three or 
four weeks are consumed in this way. A month 
passes, and sometimes two, when at length the box 
is returned, and the agents note^ ''the Sheriff appoints 
the petition to be answered within fourteen days." 
With such an excellent example of promptitude and 
punctuality, the agent for the respondent takes a 
month to lodge the answers, and again the Sheriff 
Clerk takes chaige of the papers till it is convenient to 
despatch the box. The box is perhaps not so easily 
exhausted this time, and the suitors have to exercise 
their patience for a more lengthened period. There is 
just cause of complaint in all thi& The process should 
be transmitted at once to the Sheriff and while a few 
days might suffice for the consideration of the most 
complicated case, it is known to every member of the 
profession that by far the greater number of cases are 
of the simplest and most ordinary kind, upon which a 
lawyer of experience may make up his mind in an 
hour or twa The chief reason of the delay appears 
to be the non-residence of the judge — ^the very thing 
that was so much relied upon by some of the de- 
fenders of the office seems to be its worst feature. 
The delay in transmitting the papers would be saved 
were the judge to hear and determine all cases at 
short intervals in his own county; and were he 
subject to '' local prejudices" in favour of a speedy 
termination of law-suits, he might find it necessary to 
use greater expedition in getting through his cases. 
Of the SheriffB resident in Edinburgh there are some 
who have a large practice at the bar, to which the 
dischaige of the duties of Sheriff must, to some 
extent, be postponed at least while the session lasts. 
Others, again, have little or no practice, and to them 
the office of Sheriff is little else than a dignified 
repose — a competency, little to do, and metropolitan 
society. Is it strange that in some cases there is a 
good deal of unnecessaiy delay) 
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AlthoQgh the evil would to some extent be lessened 
were the Sheriff Clerk compelled to transmit the 
papers to the Sheriff at once, and were the lodgement 
of a petition to be equivalent to an order on the other 
party to answer it, yet one great cause of delay would 
remain. Advocates in large practice, or advocates in 
none, obtain the office. The former cannot be ex- 
pected to give up a lucrative practice for a compara- 
tively small salary, and, as regards the latter, it is 
charitable only to say, that want of success at the bar 
is a somewhat novel recommendation for a judge 
Were it sought to cure the evil simply by compelling 
the SherifiB to reside in their respective counties, the 
attempt would &il, because apart from every other 
reason there is no sufficient pecuniary rcmuneratiou 
offered to secure the services of men of first-rate 
ability. The true cure lies in an entire reconstruction 
of the Court of Appeal Following out the views 
expressed in a previous paper, and those to some 
extent already adopted by the Legislature, several of 
the counties which separately do not furnish sufficient 
business to occupy the time of an Appeal Court, 
might be united, and the Sheriffii-Substitute could 
nt in Appeal Courts, or if it were thought necessary 
to have one judge at least in the position of Sheriff 
Principal, one with a sufficient salary might be ap- 
pointed for each combination of counties. The salary 
of such a judge should be sufficient to secure the 
services of an eminent lawyer, and the office itself 
should, like some of the non-rcsidcnt Sherif&hips at 
present, not only be no bar to further preferment, 
but a stepping-stone to higher judicial honours. To 
such proposals as these wo may expect opposition 
both from those who have received, and those who 
expect to receive, profit from the present system. 
But notwithstanding this, if the country becomes 
satisfied that tlie usefulness of the County Courts 
requires some such alteration for its continuance 
and extension, class interest and class prejudice 
must yield to public good. 



STIPENDIARY MAGISTRATE FOR 
GLASGOW. 



How long is the community of Glasgow, the " Second 
City of the Empire," as its citizens sometimes boast- 
ingly call it, to groaii under the incubus of a system 
of untrained, unpaid, and irrc8pon.<<iblc judges? The 
change from such a system to that of a stipcndioiy 
magistrate, or magistrates, is on all hands admitted 
to be merely a question of time; and, such being the 
case, wo believe wo give expression to the undivided 
opinion of the legal profession, when we say, T/ie 
iooner the chant/e is accomplislied Hie better. 

Whatever benefits may have attended the Rurgh 



Reform Aets — and that these have, in many respects^ 
been important, we cannot for a moment doubt — it 
seems to be quite an ascertained fact that, inddantally 
or otherwise, the status and character of the magis- 
tracy of Glasgow have not been improved, but ral^ 
the reverse. Tear alter year, it has been found, that 
dtiaens^ whose social position, or personal character 
and acquirements, would have conferred dignity upon 
the magisterial office, and whose presence and in* 
fluenoe would have tended, powerfully, to elevate and 
refine the genera] tone of the Municipal CouncO, have 
given place to men of smaller stature, socially and 
intellectually, until the enemies of popular institutions 
are able, with considerable appearance of truth, to 
taunt reformers upon the deteriorated condition of 
our municipal pariiament, and to say with Hamlet^ 

" Look hers, npon tiiif pktara, and iipoa tliis!" 

When the reason for such a change is inquired 
into, one cause is assigned with almost perfect unani- 
mity, which, however it may have been coinci- 
dent with municipal reform, is not necessarily con- 
nected with it We refer to the alleged fitusts^ that 
men of higher social position naturally shrink from 
the drudgery attendant upon the judicial fimctions of 
the magistracy, in a community which has now be- 
come of such vast extent; while those of cultivated 
minds and refined habits, as naturaUy refuse to act 
the part of judicial puppeti^ set upon a bench, to be 
worked, it may be by a junior Town Clerk, or even 
by some inferior official When the remedy is asked 
for, the almost unanimous answer is, that thia must 
be found in the appointment of a stipendiary judge, 
or judges, who shall preside in the various Courts, 
where the magirtrates are at present compelled to 
occupy such an irksome and anomalous position. 

When the appointment and emoluments of Town 
Clerks become the subject of discussion and arrange- 
mcnt» and their duties, as assessors, in the Magi- 
strate Courts, are referred to as an element to be 
considered and dealt with, all parties at once admit, 
and proceed to act upon the admission, that the system 
is effete and cannot last — that the change to a new 
system is merely a matter of time, and that therefora 
this particular element need scarcely affect any pro- 
posed arrangement. We have reason to believe that 
Magistrates, Councillors, and Town Clerks will at 
once recognise the truth of this representation. While 
the civil business, in the Rurgh and Water Bailie 
Courts, was important in its nature, and the criminal 
business limited in extent; and, while the magistratea 
could command the assistance of such a man aa the 
late Mr Reddie, to act as assessor, the' present system 
might possess a certain kind of dignity, and be en- 
durable to thoHe who were called upon to work it oat. 
Rut now, since the whole features of the caao are ao 
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difierent, that system becomes not merely buiden- 
some and inefficient, but actually ridicalons. Of all 
this, the Magistrates and Oonncil mnst have been 
pez^BcUy satu^edy and they must evidently have been 
looking forward to a very speedy change, when they 



render this Act effective, the Magistrates of Glasgow 
(acting, of course, under the advice of their assessors) 
proceeded to estabUsh a system by which, through an 
officer (the Fiscal) of their own appointment, they 
literally became fro^eeiUon in their cwn Courts, pro- 



lately proceeded to fix the salary of a Town Clerk nouiiciog sentences in their own fieivour, and thereby 



and assessor at the sum of ^700 per annum. Such 
a salary might perhaps be adequate for a person per- 
forming the comparatively mechanical duties attach- 
ing to the office otherwise, but was altogether insuffi- 
cient for one who was expected to combine with the 
business, habits necessary for the proper office of 
derk, the acquirements and status essential to the 
saHsfoctory performance of judicial functions. 

Without meaning any reflection upon the present 
mag^trates or assessors, it is matter of notoriety that 
their judicial proceedings and dedsions have entirely 
forfeited public sympathy and confidence; and that, 
every now and then, some erroneous, ill-considered, 
or ludicrous proceeding is turning up in the Burgh 
Courts, to cxdte public animadversion or ridicule. 
When a tender child, of respectable parents, like 
Thomas Qray, is taken from bed in his fother's 
house; carried straight to the Police Office; tried (if 
such a proceeding could be called a trial) in absence of 
any legal assistance, or even his father^s -countenance, 
for alleged partidpation in a petty theft; sent direct 
to prison, and there subjected to the lash — ^public 
indUgnation is universally excited. And when the 
whole proceedings are found, upon inquiry, to have 
been irregular and illegal — in fiust, blundered from 
beginning to end; when the magistrate excuses him- 
self by saying he was in the hands of the assessor; 
when the assessor excuses himself by saying he had 
occadon to be absent, and had sent a friend to supply 
his place; and when the whole affiiir ends by the osten- 
nble diBpensers of justice, and protectors of the public, 
bdng compelled to pay a sum of mon^ for these 
violent, illegal, and irregular proceedings, indignation 
gives place to a feeling of astonishment, that such a 
state of things should be tolerated in a community 
claiming to be dvilised and enlightened. And here, 
again, when a remedy is asked for, the universal 
answer is, let the whole fabric be swept away, and 
replaced by a Stipendiary Magistrate, educated and 
trained for the judicial office, responsible, morally 
and legally, for the performance of his duties, and 
having no scape-goats upon whose heads he may lay 
his offidal sins or shortcomings. 

Let us take one other illustration. A few years 
ago, an Act of Parliament was obtained, with the 
view of correcting tlie crying evils aridng from 
drinking. The machinery provided was to consist 
of prosecutions at the instance of "Informers," for 
payment of penalties, to be divided between these 
prosecutors and public charities. In their anxiety to 



recovering penalties which, in place of being dis- 
posed of in terms of the Statute, were paid into a 
fimd, amounting to hundreds of pounds annually, 
and belonging to the Magistrates themsdves, in the 
sense of bdng subject to their patronage and dis- 
posal, as a municipal body, .and not in the diaracter 
of judges. As the natural consequence of such an 
arrangement, the police force, constituted and paid 
for by the citizens, for other purposes altogether, 
was transformed into an engine for the object of 
working out the system — ^was literally converted 
into a huge drag-net for the purpose of catdiing 
the fish, in the shape of offenders against the AeC^ 
and bringing them into Court Then followed the 
system of espionage, the demoralisation of the police 
force, coUidon with the Superior Courts, and the 
virtual repeal of the Forbes M^Eende Act, with all 
whidi our readers are familiar. 

When a €k)vemment Commisdon is issued to 
inquire into the working of this Act, the same 
demand for a change of system, and the appointment 
of a Stipendiary Magistrate, is heard from every 
quarter. Whether such a Magistrate would be the 
proper person to deal with the matter of granting 
licenses, maybe questioned; but, that he is the proper 
person to deal with the matter of dedding upon 
offences, and infficting penalties, there can be no 
doubt whatever. We do not mean to impute any* 
thing like improper motives to the Magistrates, their 
assessors, and other officials. We are willing to 
believe that all and sundry have been acting in good 
fdth; but they were placed in a fiilse podtion; and it is 
quite certdn that, had the admimstration of the 
Statute referred to been in the hands of an inde- 
pendent offidd, removed from the various influences 
which tended to obscure and warp the judgment of 
the Magistrates and Coundl, the monstrous results 
that have been briefly glanced at would never have 
occurred. 

The fact is, that as sodety has advanced, and 
men's views regarding such matters have been ma- 
tured, it has become evident, to every person who 
chooses to think on the subject, that the very con- 
ception of a Court, consisting of an uneducated, (in a 
judicid sense,) untrdned, and unpaid Judge, who 
is to be guided by an assessor, supposed to be 
superior in acquirements and experience, but in- 
ferior in dignity and position, and who is pdd by 
means of fees upon the procedure, taken either from 

litigants or the public, is dtogether Kad/undamentaUy 
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neibiM. Poor human nstue iB unfortonAtely so frail 
ihaty when placed in a poation of authority and 
responsihility, it requires every possible motiye, guide, 
and check, to keep it in iht right course. One 
placed in the position of a judge over his Mows, 
with power to dispose of their rights and interests, 
ciTil and criminal, should not only be, in point of 
&ct, pure, but like Cesar's wife, " above suspicion." 
He ought to be thoroughly educated and trained for 
his important duties; he should be nuule to feel that 
the responsibility for their proper performance rests 
ioleiy upon himself; and he should haye no interest or 
motive that may obscure or bias his judgment. 

In ^e Magistrates^ Courts, and indeed all Courts 
similarly constituted, these conditions are positively 
reversed. The person acting as judge is merely nomi- 
nally so. He is without judicial education and train- 
ing. Acting gratuitously, and having a clerk or 
assessor to fall back upon, he feeLs, comparatively, no 
aense of responsibility — ^he has neither position nor 
reputation, as a judge, to maintain or to forfeit The 
Olerk or assessor, on the other hand, is a subordinate 
personage. He may be liable in his purse, indirectly, 
for gross errors and irregularities, but he is not 
publicly responsible, in the proper sense of the term. 
He does not occnpy the social position of a judge. 
On the contrary, he may be called to take his place 
on the Bench, from the performance of his own 
separate businees^ perhaps some merely mechanical 
duties— or, very likely, from the exaction of the 
petty fees of Ids office. His interest is, not to 
diminish, but rather to encounge, prosecutions and 
litigations, because from these his emoluments are, 
more or less, derived; nay, it often happens that he 
has a personal interest in the conviction of parties 
tried in Ids Court, seeing that upon the convictions 
he receives specific fees. We do not know how the 
matter may strike others, but to us it really appears 
that, if a perverted ingenuity were called upon to 
frame a judicial system, expressly calculated to produce 
evil and not good, it could scarcely do better than 
adopt the one we have just described. That the evils 
of the system always prevail, we are far from asserting. 
In all human institutions there are defects, and at 
the same time there are counterbalancing influences; 
so that the erroneous principles are not always found 
to produce their apparently natural results. But 
this is no reason why we should adopt or perpetuate 
erroneous principles, when their existence becomes so 
palpable that it cannot be disputed. 

The ridiculous aspect of the existing arrangement 
is equally apparent. Who, that has had opportunity, 
can have failed to pity, or laugh in his sleeve at, some 
worthy citizen or country gentleman, very acute, in- 
telligent, and well-informed men, in ordinary matters, 
invested with the insignia of office, perched upon a 



bench,and called upon, for the nonce, to assume the dig- 
nified aspect of a Judge though under leading stringst 
Wltneas the stolid gravity, or it may be the fauf 
inaptitude, with which the examination of witnevesis 
gonethrou^l Observe with what a blank oounten- 
ance he listens to the legal arguments, by profeasiooal 
men, from the Barl Notice the way in which the 
legal question is perfunctorily taken out of his hands 
by his subordinate, the assessor, and the manner in 
which that official communicates the nature and ex- 
tent of the sentence to be pronounced, or supplies, 
9otU> ffoee, the exposition or admonition with which 
that sentence is to be accompanied I When we look 
at these things, we have really no small difficotty in 
understanding how gentlemen, shrewd and intelligent 
in their own particular spheres, can be induced to 
plsoe themselves in such a ludicrous position. 

Returning to the special case of Glasgow, we would, 
in oondnsion, warn our readers that, when the change 
comes to be made, it will be absolutely essential that 
the salary to be attached to the office of Stipendiary 
Magistrate, be adequate, if not liberal, otherwise the 
change may be from bad to worse. The office will 
be one of great importance, involving heavy and irk- 
some duties, as well as serious responsibilities. It 
will require a person of legal acquirements, and mature 
experience; and no one properly qualified can be ex- 
pected to accept of it, unless the emolument be ample. 
It is well known that even the largest salaries allowed 
to the Sheriff-Substitutes of Scotland are so limited 
as to prevent that office being an object of desire to 
parties in the higher walks of professional buunesib 
The office of Stipendiary Magistrate, in such a dty as 
Qlasgow, must be one of even greater labour and re- 
sponsibility, and to secure its being efficiently supplied, 
it must be made an object of ambition. Our Town 
Clerks seem to look upon £1200 as a very moderate 
income. An English County Judge, with a tithe of 
the work fslling to be performed by such a magistrate 
as we refer to, receives from £1200 to £1500 per 
annum; and unless this new office is to carry with it 
some such emolument, it will fall into inferior handsy 
and the benefits expected to be derived from it will 
assuredly be lost From whatever source the frinds 
are to be derived, therefore, our fellow-citizens muat 
keep this aspect of the case distinctly in view. Aii- 
snming that they will do so, we have, in condusiooy 
to repeat — ^<'the sooner the change is made the 
better." 



COMPETENCY OF APPEALS AGAINST AP- 
PEALABLE INTERLOCUTORS IN SHERIFF 
COURTS AFTER THEY HAVE BECOME FIKAL 
BY LAPSE OF TIME AND ACQUIESCENCE. 



Onb object of our periodical is to state such pointa 
! of practical difficulty in the form of process in wLich 
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diiierences of procedure and judgment exist in Sheriff 
Courts, and which may not have received the decision 
of the Supreme Court. 

Our attention has been directed to one important 
point of practice by obsernng the report of a case 
in the Sheriff Court of Perthshire, in the Dundee Law 
CknmAoUj voL ii, p. 161. 

The case was an action of aliment for a bastard at 
the instance of the mother against the putative father. 
At the first calling, the defender's agent stated as preli- 
minaiy, that the defender was a minor, and his curators 
had not been edictaliy cited. The Substitute, in 
respect of the nature of the action, repelled the objec- 
tion. This was, under the Sheriff Court Act, an 
appealable interlocutor. But the defender entered no 
appeal. A full record was then made up and closed 
on condescendence and defences. An interlocutor 
was pronounced, sending the case to probation, but 
still no appeal was taken. A lengthy and expensiye 
proof was taken on both sides. The Substitute de- 
cerned against the defender. An appeal was now 
taken, not only against the interlocutor on the merits, 
but against the interlocutor long ago final repelling 
the preliminary plea^ The Sheriff reversed the first 
interlocutor, and dismissed the action on the pre- 
liminary plea, but found no expenses due to the 
defender subsequent to that interlocutor. 

The point involves some questions of difficulty, 
connected with the construction of the Sheriff Court 
Act (certainly no model of legislative precision, if 
there be such a quality in existence), and the right 
decision of the question assuredly has very important 
consequences on parties to processes in the Sheriff 
Court 

In construing the provisions of the new law, it is 
important to bear in mind the state of the law pre- 
vious to the recent Sheriff Court Act 

By the 98th section of the Act of Sederunt, 10th 
'July, 1839, it was declared that ''parties thinking 
themselves aggrieved by any judgment of the Sheriff- 
Substitute, whether interlocutoiy or final, except in 
the cases otherwise provided, ma^, on or before the 
seventh day after the date of the interlocutor, apply 



and therefore subject to no further review in the 
Sheriff Court The only retroactive power given to 
the Sheriff, was that under the 99th section, whereby 
it was declared *' competent for the Sheriff, when the 
" case is before him on appeal on any point, to open 
** up the record ex propria mohi, if it shall appear to 
'' him not to have been properly made up.** 

In order to curtail the unnecessary latitude of 
appeals, previous to a decision on the merits, the 
recent Sheriff Court Act, 16 and 17 Vic., cap. 80, 
declares (section 19), << Until an interlocutor shall 
*' have been pronounced, disposing in whole or in part 
"qfth€ meriU of the cause, it shall not be competent 
" to appeal to the Sheriff against any interlocutor of 
" the Sheriff-Substitute, not being an interlocutor." 
(1) Disposing of a dilatory defence, (2) sisting pro- 
cess, and (3) allowing a proof, and (4) during the 
leading of the proof (specially provided for.) Before 
a judgment on the merits, there are, therefore, only 
four points of the cause on which an appeal may and 
can bo taken; and if on these points, where declared to 
be competent, it be omitted, then it follows^ on the 
well-known principles of law and the uniform prac* 
tice, that the interlocutor has been acquiesced in, and 
has become final in the Sheriff Court, in the same 
way as it would have been under the former law and 
practice. 

Had the section closed as above quoted, there 
could have been no possible doubt The question 
has arisen from the concluding clause of the 19th 
section, which, after the clause declaring not the 
competency, but the incompetency of appeal against 
any interlocutor other than the four specified, pro- 
ceeds to declare the competency of appeal, thus, " But 
"it shall be competent, in every case in which an 
''appeal against any interlocutor is taken, also to 
" appeal against all or any of the interlocutors pre- 
'^viously pronounced, whether before or after the 
" date of closing the record, or whether the record 
" has been closed or not, and the Sheriff shall pro- 
"nounce such judgment on the appeal as shall be 
"just" 

No doubt the words in this proviso are unfortu- 



for the opinion of the Sheriff" After provision is nately general and vague, "all or any interlocutor.'' 



made for the mode of appeal, it is added, " It shall 
be competent to the Sheriff-Substitute to refuse to 
allow the appeal against any deliverance which in his 
opinion ought to be carried into immediate effisct'' 

Under the above section, all and any interlocutors 
in the cause were open to appeal, and the veto given 
to the Substitute was rarely exercised. 

This fiMnlity of appeal was found to be a grievance 



But taken in connection with the previous clause, it 
does appear that the extension of the privilege is here 
meant to apply only to such incidental interlocutors 
as are not appealable at the time, and which are thua 
prevented from being held acquiesced in and final 
This will be obvious when it is perceived that the 
primary clause is to exclude appeal from aU and 
every interlocutor pronounced before judgment on the 



productive of great and unnecessaiy delays. But no ' merits, and the proviso is then inserted to modify the 
point was better known, that, if any interlocutor was : rigour of the exclusion, by allowiug interlocutors not 
allowed to become final, without petition or appeal, I appealable at the time to go up so soon, as one of the 
it was held to become final, and to be acquiesced in, | epochs of appeal has arrived. 
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It IB worthy of notice that the form and mode of 
appeal is provided for by an earlier section (1 6th), and 
before the limitation on the privilege is enacted by 
the 19th. The words are very distinct: "Where 
''▲KT judgment (nU inierloevicr) shall be pronounced 
''by the Sheriff-Snbstitntey which under this Act may 
''be brought under the review of the Sheriff the party 
"who proposes to appeal against the same bhaix (net 
"may J within seven days from the date thereoT enter 
his note of appeal It must follow that "any jndg- 
"ment which nnder this Act may be brought under 
"the review of the Sheri£^" and no^ so appealed against 
within the time limited, has become final in the 
Sheriff Court. This is made the more apparent by 
the 16th dause^ closing with a repetition of the pro- 
vision in the Act of Sederunt, rendering it competent 
to the Sheriff where "the cause is before him on 
"appeal on any point, to open up the record.*' 

llie aigument is much strengthened by the follow- 
ing section (17th), dealing with the appeal against 
interlocutors of the Substitute, pronounced during 
the leading of the prool An appeal is declared "com- 
" petent on tiie proof being declared dosed, or within 
" seven days thereafter, and the Sheriff shall pro- 
" nounoe sudi judgment on the appeal as shall be 
"just, and shall {not may) appoint any evidence, 
" which he thinks ought not to have been required, 
"to be taken hrfore the cau akall be acy^tdffed on 
" ike meriiB.*' Words cannot more strongly express, 
that if tiie appeal on questions of evidence be not 
taken at the proper time, and " before the case shall 
be a4judged on the merits," that such interlocutors 
cannot be interfered with, at any future stage of the 
causa 

The evik arising from a contrary reading of the 
Statute are manifold and obvious, and the tendency 
of the recent Act would be more subversive of 
justice, than the frequency of appeals which it was 
intended to curtaiL Take the case before cited as 
the immediate occasion for these observations. Had 
the appeal been taken against the interlocutor, re- 
pelling the preliminary plea, the case would have 
been at once, and at little expense, sent out of 
Court, and a new action brought, and dedded long 
since. As the case stands, a poor woman has been 
kept out of the aliment of her child for a length of 
time. But what is more, her whole case has been 
ttqKMed to the defender, who Ib now prepared to 
meet any new action. This affords no small encour- 
agement to parties to defer their right of appeal 
until the final result exposes the whole of their 
opponent's cause. 

On the contrary reading of the Statute, the case may 
be supposed, 1st, The defender states a preliminary de- 
fenooi whidi is repelled; 2d, Proof is allowed against a 
plea of irrelevancy or prescription; Sd, Several ques- 



tions of admissibility of evidence have been dedded 
against the defender in the course of the proofis; and 
lastiy, the dedsion has been finally given against the 
defender. The defender now appeals against the htft 
and the three previous interlocntora If tiie Sheriff sus- 
tains the preliminary plea, the whole subsequent oostiy 
fabric of litigation is overthrown. Or he may find the 
proof incompetent, and the whole must be withdrawn. 
Or he may admit or reject evidence contrary to the 
interlocutor of the Substitute, and consequently the 
case on the merits is wholly different firom what was 
dedded on by the Substitute, and whose judgment on 
the merits was founded on a totally diffsrent state of 
proved facts. The Sheriff, in such a state of tiie case, 
would be found in the awkward podtion of being a 
judge of appeal, giving a judgment which is no longer 
a judgment in the true state of the cause, as finally 
adjusted by him. 

It is humbly submitted that the evils of the former 
system of frequent appeals, whidi could be checked 
by awards of costs, were greatly less than those 
inddent to a system which can thus give the 
appearance of acquiescence and finality, but whidi, 
in reality, is only encouraging procedure that in the 
end may be rendered wholly usdess. Economy of 
time in dispensing justice is of great value, but if 
purchased at the expense of justice itself, it is beyond 
its price. 



ON THE LAW OF FLOWING WATER. 



Watxb-coubses are dther public rivers or private 
streams. In England and America a third dass are 
rocogmsed, rivers which are private, and of which 
not only the banks are private property, but also the 
alveus or bed; but which being navigable, or aft least, 
as it is expressed, boatable, are subject to public use. 
It is not intended to treat in the present article of 
the law of public rivers, nor of the rights of the 
public in rivers, but to examine briefly and generally 
the nature, extent, and limits, of private rights in the 
water flowing in private streams. 

For that purpose we need not inquire whether the 
threefold dassification of water-courses above men* 
tioned would be recognised to any effect in Scotland, 
nor is it necessary (as it certainly would be by no 
means easy) to determine what the precise distinctioii 
is between a private and a public river — at what 
point in a river's course it ceases to become au object 
of merdy private right, and becomes a public high* 
way and subservient to public use. The doetrines of 
Erskine, that by public rivers are to be understood 
"navigable rivers, or those on which floats may be 
carried to navigable rivers;'* and of Professor BeQ, 
that not only tidal rivers are public, but also "riven 
above tide water where fit for the tranqportatiom of 
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the country products, though that should be only 
down the stream," although perhaps not very ser- 
▼ioeable in any practical question, sufficiently indicate 
for our purposes the grounds of the distinction be- 
tween private and pubUc water-courses. 

Flowing water is a Subject so peculiar in its own 
nature, and so partially under man's control, that it 
does not occasion surprise that not only the origin 
and nature, but even the possibility of private right 
of property in it, has given rise to much variety of 
opinion among jurists. 

In our own Courts, although the subject is no 
doubt of practical importance and general interest, it 
has not frequently been made matter of discussion, 
and the few incidental dicta to be found in our 
institutional writers are too general, and perhaps too 
little consistent, to afEbrd much assistance, either in 
any actual case or in determining the general prin- 
ciples of the law. 

The rules of the Roman law on this subject, al- 
though often valuable in this as in all other questions 
of natural right, are not, it is believed, to be assumed 
without consideiiition. In the first place, the manner 
in which property was acquired, especially in the 
Roman colonies, frequently gave rise to considerable 
peculiarities in reference to the rights in streams, 
which, in very many instances, became the property 
of the state; and there is considerable danger of 
applying, to water-courses in general, dida which may 
in truth have been applicable only to these public 
streams. Farther, the civil law on the subject is 
often very far from consisteut with itself Thus, in 
the ItuUtuies IL 1, 1, it is laid down that the air, 
flowing water, the sea and its shores, are common to 
all ; and this text has been followed in one passage 
by Erskine, where ra communes are defined as 
" things, the property of which belongs to no person, 
but the use to all;** and among these res communes 
he particularises the light, the air, and running 
water. But this text in the Institutes is not only 
opposed to several other texts of the Roman law, but 
to what must be regarded as undoubted matter of 
hei, that among the Romans not only small streams 
but laige rivers were in several cases the uncontrolled 
and absolute property of private parties; and Ulpiau, 
in another passage, lays it down that a private river 
differs in nothing from other private places, ''nihil 
enim differt a cseteris lods privatis flumen privatum/* 
JHff, L 43, t 12, sec. 2. 

What is the nature of the right of a private party 
in flowing water, has been a fruitful topic of discussion, 
and the point may admit of difference of opinion 
stilL Some jurists have maintained that flowing 
water is in its nature res nuUitu, and incapable of 
being made the subject of property, and have taken 
the distinction (originated by XJlpian), between the 



river which continues the same from one age to 
another, and is therefore suflceptible of being made 
an object of permanent right, and the water in it 
which is continually passing away; others have main- 
tained that streams are the property of the state 
— a view of the law never it is thought entertained 
in Scotland. Again, it has been doubted whether it 
be more correct to speak of a party's right in flowing 
water, as of the nature of a servitude, or as a right 
of use in the water as it flows past, or as an absolute 
right of property. 

Mr Angell, in his work on the law of water-courses, 
affirms that, " by all the modem, as well as by all the 
" ancient authorities, the right of property in water is 
" usufructuary, and consists not so much of the fluid 
" itself, as of its momentum or impetus,*^ But while 
it can hardly be maintained that there is in fact any 
such general unanimity in opinion among jurists on 
this subject, there is certainly an appearance of in- 
congruity and impropriety in the expression "usu- 
fmctuary right,'* as applied to that which can in no 
sense be considered as productive of fruits; and in 
the statement that a right in water consists chiefly of 
a right to its momentum or impetus, the undoubted 
fact appears to be overlooked, that the right to use 
the momentum and impetus of water is only a secon- 
dary and subordinate right in running water, of which 
a party may very possibly be deprived altogether, by 
the superior right of use in other proprietors for 
domestic purposes, and for uses of more paramount 
necessity than any that can be made of its momentum 
or impetus. 

This mode of expression, however, has been generally 
adopted in England. 

In the late case of Cliasemore v. liichaixtSf 12th 
May, 1857, Hurlstone Jj Norman, ExcHiequer Reports^ 
Vol. XL, 181, Sir Cresswell Cresswell, in delivering 
the judgment of the minority of the Judges, adopts a 
statement of the law made in a prior case, "that 
"none can have any property in the water itself, 
"except in the particular portion which he may 
" choose to abstract and take into his possession, and 
" that during the time of his possession only. But 
" each proprietor of the a4jacent laud has the right 
" to the usufruct uf the stream which flows through 
"it.'* And not to multiply quotations, reference 
may be made to a dictum of Mr Justice Story, quoted 
in Angell on Water-courses, p. 87, to the efiect that 
"strictly speaking, a proprietor has no property in 
" the water itself, but a simple use of it when it 
" passes along.** 

Professor Bell in his Principles, sec 1100, calls the 
right in flowing water a common right and interest in 
the several proprietors; but in the following section ho 
affirmsthatopposite proprietors on the banks of a stream 
have no prop^orty in the water, Erskine says, that "th^ 
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floialler riTere tm juris priwati, and conaegnently the 
"landJord within whose groands they ran may divert 
"their eooiBe, nnlev he be reetnuned by a servitade 
** or other right in fiiTonr of the inferior tenement^** 
ILiea6, 17 — apanage which, as i^pean from a note, 
does noty in the opinion of Lord Ivory, quite conectly 
state the law on this snbject His lOTdship, however, 
does not say in what particolar he considers Erskine's 
doctrine to be enoneons^ and it is rather betiered 
that, so far as this passage goes, it affirms nothing at 
Tsrianoe with the law as it has been generally re- 
cognised in the Conrt of Session. 

Notwithstanding the authorities from England and 
America to which we have referred, it is believed to 
be more in accordance with just legal principle, and 
with the modes of ezpresdon which have been gene- 
rally adopted in the Couit in Scotland, to regard the 
private right of a proprietor, through whose lands a 
stream passes, as a right of property in the water 
rather than as a right of use, or nsnfractoary right 

Beferenoe may be made more especially to the case 
of Fergtuon v. Sherif, 18th July, 1844; 6 D. 1363, 
in which all the judges of the Second Division, except 
Lord Medwyn, held it clear that the right was a right 
of property, and Lord Medwyn said it was as near a 
rig^t of property as the nature of the subject per- 
mitted. Perhaps it may be a question of not very 
great practical importance, whether a party's right to 
flowing water be a right of property, limited in its 
use by the nature of the subject and by the rights of 
cither parties, or whether it is more properly to be 
termed a right to use the water as it flows past But 
it is difficult to see in what the impropriety of 
speaking of a right of property in flowing water 
oonsiBt& If it be susceptible of being made a subject 
of property, and if it be in the right and power of 
one party more than of the public in general, then it 
IB thought the right to it must be a right of property. 
Unless it is in its nature res nuUitu, it must neces- 
sarily belong in property either to the Crown, which 
it does not^ or to private parties. It may be that the 
nature of the subject, and the rights of other parties, 
impose restraints upon a proprietor of flowing water, 
and limit the mode and extent in which he is either 
physically able, or legally entitled to appropriate it 
Bot his right in the water will bo none the less a 
light of property because his control of it is limited. 
All rights of property are held «u5 Tnodo; a proprietor 
in the exercise of his right to all property is limited 
bj the right of his neighbour and by physical laws. 
But the amount of restraint put on his right will not 
alter the nature of it 

That running water is not of necessity m nuUius, 
and can be made the subject of absolute property 
and right, cannot be proved more clearly or con- 
clusively than by the foct that in many cases it is sa 



A proprietor of the land on both banks of a stream 
falling into the sea, has a right and property in the 
water of the stream which is controlled by no other 
right whatever. And it is not the limited nature of 
his right which prevents him from appropiistiiig tiie 
whole of the water in the stredh, and from preventing 
any portion of it from reaching the sea^ but only the 
ttselessness of such a proceeding, and the expense and 
difficulty of the necessary operations. It also ap- 
pears dear that the right of a propriety of lands 
adjoining a stream must be equally a right of pro- 
poty in the water of the stream, although odier 
parties also possessing lands adjoining the same 
stream are psrticipant in that right They are, it ia 
believed, according to the law of Scotland, the com- 
mon proprietors of the water in a sense in which no 
other member of the public is the proprietor of it, 
and they can authorise the unlimited appropriation 
of it That may not be so clear in En^and, where it 
has been said that water is a hcnum vaccmtj in the 
sense that all parties may have a ri^t of reasonable 
use of it ^o have a right of access to it, (Embr^ v. 
Ometiy 6 Exch., 369.) But that proposition appears 
to be quite inconaisteDt with the language used by 
all the Judges in the case already referred to of 
Ferguson v. Skerif, 1844; 6 D. 1363. 

It appears then that the water in private streams 
is certainly susceptible of ap|ffopriation, and that no 
one has a right to it except those possessing Isnd ad- 
joining the stream, or adjoining any other stream into 
which it &IlsL Perhaps then is truth in the remark, 
that the distinguishing feature of flowing water as » 
subject of property is, that it survives the use of it, 
and that it is this peculiarity chiefly which has 
occasioned difficulty in determining what the nature 
of the right to it is. *' Si Ton compare Tusage de 
'' Feau a celui de toutes les choses mobiles, on reoon- 
'' nait que le premier ne difiere de Tantre q*en oe que 
'Ma chose employee lui survit, tandis que le plus 
** souvent celui-d la detruit Cest precisement cette 
''snrvivance de I'eau a Pusage qui embanrasse les 
" legistes,*' M. Champonniere De k propriete des eux 
courautes, p. 13, note. 

The right to, or burden of, flowing water caimot 
be regarded as servitudes, but as rights of property 
snbject to limitations in fiivour of the rights of other 
parties. * Ajid whether a right of property or of use, 
the right in flowing water has in our law been gene- 
rally regarded as arising jure naturae, and it is 
carried by a disposition of the land. It appears to 
be incidental to the property in the banks and bed of 
the stream; and it does not seem that the flowing 
water, as distinct from the banks and bed, could be 
made the subject of a separate estate vrith ua. In 
England the relative rights of the higher and lower 
proprietors on the banks of a stream, appear to have 
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been solved by the ficUon of an assumed grant or 
contract that the one shonld receiTe the burden of 
the water, and the other shonld be bonnd to continue 
to send it It would appear that this theory has, 
however, been abandoned, and that it is now held in 
England as in Scotland, tiiat the right to the uses of 
running water arises ex jitre naturae^ and is inci- 
dental to property — per Lord Chief Baron Pollock, in 
Dkkmvm v. The Grand Junction Canal Company^ 
Idth Jaa, 1852; 7 Exch., 282. 

The true rule of law, then, seems to us to be that 
each proprietor along the banks of a stream has a 
common right of property in the water flowing in it 
In the case of water flowing through a property, the 
alveus belongs to the owner of the property. In the 
case of a river or stream bounding two properties, 
each proprietor \b owner of the one-half of the bed of 
the stream which adjoins his property — a circumstance 
which has very important consequences in cases of 
alluvion, avulsion, and in regard to islands existing 
or forming in the bed of the stream. This rule also 
modifies to some extent the use to which each pro- 
prietor is entitled to put the water itself It would 
appear that a proprietor whose estate is bounded by 
a liver has a right to fish only in that half of it 
which f djoins his property, MUne v. Smiik, 23d Nov., 
1850, 13 D. 112; Angdloa Water-county sec. 61. 
Bat in general the right to the water is a pro indwiao 
right, along with the adverse proprietors, to the whole 
bulk of the stream, and the right of a proprietor to 
use the water which bounds his estate, is limited by 
the right of the adverse proprietor as much as by 
that of the proprietor of an inferior tenement. 

From the rule that each proprietor is entitled to 
use the water as it passes him, as well as from what 
we judge the more correct expression of the law, 
-viz., that all the proprietors have a joint and equal 
property in the water, and from the principle that 
these rights arise jure naturae; it follows that water 
most be allowed to run in its natural channel un- 
altered and unaffected. ^^ Aqua currU et debet cur- 
rere, ut currere BoldnUy^ is a brocard which has been 
interpreted and enforced with at least sufficient 
strictness in Scotland, and perhaps sometimes with 
greater strictness than has been quite consistent with 
the end which the rule of law was intended to secure, 
viz., that all the proprietors on the banks of ^ stream 
shall enjoy an equal right in the water in it "Every 
man," says Lord Ellenborough, ''is entitled to have 
the water flowing through his lands without altera- 
tion or diminution." (Bealy v. Shaw^ 6 East, 206.) 

That is the rule of law strictly and abstractly ex- 
pressed; but then, of course, that rule must not be so 
interpreted as to defeat the object of it, that each 
proprietor shall have the like enjoyment of the wat<)r; 
and it is necessary, of course, to Lave regard to the 



uses to which the water niay be put, for apart firom 
the purposes which it may serve, and the uses which 
may be made of it, the right to running water wonld 
be but a barren property; and it is evident that the 
rule must be so construed and enforced, so as not to 
take away the use of water altogether, which would 
be the effect of a perfectly strict application of the 
rule; but on the contrary, it seems reasonable to hold, 
that the rule must be so construed and enforced, that 
the greatest possible amount of benefit which is con- 
sistent with an equality of benefit to each proprietor 
may be obtained. Any rule is to be avoided, in so 
far as it tends to render unavailable natural powers, 
or to abstract from the sum of the resources which 
nature supplies for man's use. And, therefore, in 
questions of right to running water, the amount of 
iigary done to the party complaining must always 
necessarily be an element of great importanoa Small 
appropriations of the water, slight idterations in the 
force and regularity of the currents, cannot be avoided 
if water is to be used at all, and any action founded 
on damage of such a kind and degree only would be 
dismissed in our Courts as irrelevant 

Any other view than this would, besides, violate 
the principle that each heritor should have an equal 
use in the water, by sacrificing the upper heritors to 
the lowest, who, when the water reaches his property, 
can make what use of it he pleases. But it is clearly 
as much the law that the upper heritor should not 
be deprived of the benefit of the water on account of 
the rights of the lower heritor, as that he shall not 
abstract the water from the lower heritor, or send it 
down to him in such a condition as to be unfit for use. 

Now there is a subordination recognised in the 
purposes for which water can be made available. 
The distinction between the primary and secondary 
nses of water — ^nearly equivalent to that between the 
use of water in satisfying the natural wants of man, 
and its use in satisfying his artificial wants — ^is, it is 
presumed (arising as it does from the nature of human 
necessities), recognised every where, but at all events 
it is a setlJed distinction in the law of Scotland. 

Water is employed primarily for domestic purposes 
— ^for drinking and washing — and probably for water- 
ing cattle. Its primaiy use in law is to satisfy these 
paramount necessities, and that all other uses of 
water must be postponed. It Lb plainly ex jure 
natwxte that a man is entitled to satisfy those 
necessities with any water in which he has a right 
of property, or in which he has any right of use at 
all. A manufactory will be removed if it render the 
water of a stream unfit to be used for drinking or 
washing (although of course that rule will be modified 
if there have been acquiescence in the pollution by the 
manufSftctoiy, or if the parties complaining come to the 
stream after it have been polluted). MUler^ 1791; 
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i?e2r« Coiet, 8yo, 334 ; Buud, 1791 ; BelF$ Cam, 8to, 
338; Dunn, 11th March, 1837, 10 D., 853, tSL 3; 
SK y. M*L,, 356; Xon2 ife/vi^ v. Dennitton, 2 let 
May, 1842, 4 D. 1231. 

The watering of cattle may not m every ccue be a 
primaiy use of water, or one to be served in prefer^ 
enoe to a mill or manofiictory. If a farmer be a 
feeder of stock, and keep for profit an onnsoally large 
nomber of cattle, it is not yery easy to see on what 
principle he ought to be allowed to nse the water in 
his trade or bosbeas of feeding cattle, before the 
msnnfactorer can be allowed to use it for the re- 
qnirements of his business. 

In some cases the irrigation of fields would form 
a primaiy use of water, to which the use of it for 
manufacturing purposes would be postponed, but 
that n*ust be regarded as a question depending on 
circumstances, and on the whole it seems probable 
that a priority of right of use for that purpose 
would not be recognised in the general case in Scot- 
land. 

Subordinately and secondarily, water is used as a 
motive power, and generally to subserve the require- 
ments ef miUs and manufactories. These are the 
chief secondary uses of water. The rights of the 
owners of mills and manufactories are of course to be 
carefully protected, and even to be regarded with 
favour by the Courts, tending as they do to the 
laige developmont of the resources and productive 
powers of a country; but there seems no reason to 
doubt that their reqnirments must be postponed to 
the more paramount and primary necessities. 

The following statement by Angell of the manner 
in which proprietors are entitled to use flowing water, 
may be accepted as expressing with sufficient correct- 
ness the law of Scotland on the subject : — "A man's 
wants,*' he says, ''are either natural or artificial; 
natural are such as are absolutely necessary to be 
suppHed, such as thirst of people and of cattle, and 
household purposes; and in arid climates, water 
for irrigation is referred to the class of natural wants 
to which artificial wants must ever be, legally sub- 
servient So that, whether the want of water for 
the purpose of irrigation bo a nataral or artificial 
want, is dependent on circumstances. It may be the 
one or the other. If the want of water is simply for 
the comfort or convenience, or prosperity of a riparian 
proprietor, it is artificial; and under this head is 
referred the demand for water for manufacturing 
purposes, and for hydraulic purposes in general." 

The general rule is that water cannot be consumed 
at all, nor diverted, unless it be restored to its natural 
channel, before leaving the proprietor's lands. But 
it is evident that water cannot be employed for 
domestic or primary purposes, without being to some 
extent consumed. And the rule of law appears to 



be clear, that each proprietor may consume as 
much water as he reasonably requires for these par- 
poses. 

And it would rather appear that the inferior heri- 
tor's right is, from the necessity of the case, subordi- 
nate to that of the upper heritor, to this extent^ that 
he has only right to what remains of the water after 
it has satisfied the reasonable primaiy necessities of 
the upper heritor. The upper heritor seems entitled 
to consume the whole of the water if that be neeencay 
for these purposes, so that none shall pass to the 
lower heritor at alL And he cannot be held bound 
to permit that water to pass from his lands for which 
he has a necessity, which in law must be regarded as 
absolute In no case, so far as we are aware, has this 
been expressly decided in the Courts in Scotland, but 
it appears clearly to follow from the general rules 
of law on the subject, and cases in England and 
America to that effect are adduced in Mr Angdte 
work on Water-courses, sec. 123, e^ teq. The upper 
proprietor must, of course, use the water in the way 
which will occasion least waste and be least injurious 
to the lower proprietor. And in so &r as the lower 
proprietor is neoetearily damaged, the loss comes 
under the categoiy of damnum absque injuria, for 
which there is no remedy. 

If a proprietor can carry water from a stream in 
pitchers, it follows directly that he can do so by a 
pipe, and if he can take his cattle to drink in the 
stream in his lands, he can make sluices for containing 
the water, if no unreasonable waste be thereby oc- 
casioned, Ogilvy v. Kxncaid, 1791; Eunu, 508; Lord 
MdvUU v. JDennisUm, 1842, 4 D. 1231. 

The law on this subject seems very clearly ex- 
pressed in the following observations of Mr Justice 
Story: "I do not mean to be understood," he observed, 
" as holding the doctrine that there can be no diminu- 
''tion whatever, and no obstruction or impediment 
" whatsoever, by a riparian proprietor in the use of 
'' the water as it flows, for that would be to deny any 
"valuable use of it. There may be, and there must be, 
" allowed of that which is common to all, a reasonable 
'^ use. The true test of the principle and extent of 
''the use is, whether it is to the injury of the other 
"proprietors or not. There may be a diminution in 
"quantity, or a retardation or acceleration of the 
"naturiQ current indispensable for the general and 
"valuable use of the water, perfectly consistent with 
"the use of the common right. The diminution, 
"retardation, or acceleration, not positively and aen- 
"sibly injurious, by diminishing the value of the 
" common right, is an implied element in the right <^ 
" using the stream at all. The law here, as in many 
"other cases, acts with a reasonable reference to 
"public convenience and general good, and ia not 
"betrayed into a narrow strictness subveruTe of 
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"oommon nse, nor into an extravagant looseness 
''which would destroy private ri^ts.*' 

It ia thought, then, that in the first place the 
upper heritor may consume the water for primary 
usea, and that to the entire deprivation of the lower 
heritor. In the second place, if the flow of water be 
more considerable, the natund wants of each riparian 
proprietor are to be satisfied, in preference to the 
artificial wants of any of them ; and if the stream be 
laiger still, the role appears to be that, a use of the 
water which permits an equal use of it by the other 
riparian proprietors, is a legal use. 

If a man's house be built on a level lower than 
the point at which a stream, passing through his 
lands, enters that of his neighbour, so that if he 
divert water from the stream to his house, he cannot 
possibly restore any of it before the stream leaves his 
unda, it is thought that in such a case, the proprietor 
will be entitled to divert the water for primary uses, 
although it is evident that in such a case more water 
mnat be diverted than is consumed But of course 
he must so divert it, as not wantonly nor necessarily 
to occasion waste. His right, however, will no doubt 
depend on his power or inability to obtain water 
otherwise. It cannot reasonably be held that a man 
is bound to reside in his house without a sufficient 
supply of water for his absolute necessities, when he 
can draw it from the streams in his property. In 
the case of Biiehie v. JohntUm^ 15th February, 1822, 
F. C, this principle seems assumed, and Mr Angell 
reports predsely such a case as having been decided 
in Connecticut, in 1843 (sea 127); and the law is 
stated in a similar way in the Engliah work. Gale on 
JSatemeHUf p. 333 et seq. 

How fiur can a prporietor take water from a stream 
in his property to his house f If a man have built 
his house at a considerable distance from a stream, 
can he supply his house with water from it t These 
are questions which may be of not unfrequent occur- 
rence. Now, it would appear that the possibility 
of restoring the water is not an element absolutely 
essential to the right of diverting it for primary pur- 
poses, nor can any precise point be fixed at which it 
can be said that the right ceases. But on the whole, 
it would appear to be reasonable that a man should 
be entitled to take water from that place in his pro- 
perty from which he can most conveniently get it; 
and it is not easy to see how the element of distance, 
considered by itself has any bearing on the question. 
Of course, if any such case were to arise, since the 
thing to be done would be to adjust conflicting rights, 
the injury to the lower heritor would be an element 
for consideration of chief importance, and if the 
proprietor could, by any inconsiderable ^ditional 
expense, obtain water from a stream, to which he 
could restore it, the interest of the lower heritor 
would probably be protected, and the abstraction 
from his stream interdicted. But while it is only 
riparian proprietors who have a title to use water, 
there seems no authority for holding that they can 
Qse it only for the requirements of houses built on 
the banks of the stream— on the contrary, it seems 
consonant to reason and equity, that as a man can 
build on any place in bis property he pleases, so he 
can make that use of the water on his estate, without 



which the house he builds could not be used as a 
residence. There could be little danger that this 
license would be carried too far, as the expense of 
bringing water from a distance would always prove 
a check sufficient 

With regard to the mode in which running water 
may be employed for what have been called artificial 
wants, the rule seems absolute, that if a proprietor 
divert water for these purposes, he must, in every 
case, restore it, before the stream leaves his property. 
Keeping in view the rule that an equal use, in idl the 
proprietors, is the measure of each proprietor's rights 
— the owner of a mill or manufactory may eomume a 
reasonable quantity of water, but it seems an absolute 
rule that he oannot divert any of it^ without restoring 
what he does not consume; and there seems no 
other criterion of a party's right to take water for a 
mill or manufiu^tory, than the possibility of restor- 
ing it. 

A proprietor is not only restrained from diverting 
the water, but the rule is that he cannot materially 
affect the force and direction of the current He has 
no doubt a certain reasonable right to retard the 
water to some extent — ^for to deny him the right to 
do so, would be to deny him the power of using the 
water at alL But when a company interfered with 
the current of a river to such an extent, that some- 
times the channel was rendered nearly dry, and at 
other times the water sent down in comparative 
flood, though the company did not actually divert 
any of the water, their operations were interdicted. 
(Lord GlenUe, 1804, M. 12,834.) 

From the principle that the rights of parties, as to 
flowing water, are determined jure naturae^ and 
that a man is entitled to insist that the water shall 
flow according to its natural course "tU cwrrere boU- 
baty* it obviously follows, that an upper heritor has 
just the same right to object to die water being 
thrown back on him, as the lower heritor has to 
object to the diversion of it by the upper heritor. 
So also, evidently, as the momentum of the water is 
the element in general of greatest value, although not 
of most absolute necessity, it would seem that a 
lower heritor can prevent an upper heritor from 
widening the channel, if he by that means should 
alter the force of the current So, clearly, a pro- 
prietor has right and interest to object to any altera- 
tion of the direction in which a stream naturally 
falls on his lands. (^e^« Prin,, 1102; Enk., II., 
9-13). 

It seems quite a clear point, that if the course of a 
stream be altering naturally, a proprietor may prevent 
it by embankments, or otherwise prevent the altera- 
tio)L But if a proprietor make a nowan. opus upon 
the banks of a river, he is bound to make it in such 
a manner as not to injure the adverse or inferior 
heritor; and if any damage should happen on account 
of the defective structure of such a work or other- 
wise, he will be liable, and nothing will free him, but 
evidence that the injury was a damnum/alale. (Kerr, 
17th December, 1857, 20 D. 298> 

(To be conduded in our nerLj 
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KEPORT BY THE COMMnTEE APPOINTED 
BY THE FACULTY OF PROCURATORS IN 



saggerted that the fee ahoold be 58, Ts 6d, and 10« 
per hour, aooording to the valae of the cause. Tliey 



GLASGOW ON THE FEES FOR BUSINESS : also caUed attention to the fact that no fee 



DONE IN THE SHERIFF COURT. 



Thb Committee being of opinion that an interview 
with the Sheriff who have been requested to report 
to the Court of Session on the fees for Sheriff Court 
basiness would, in the first instance at least, afford 
the best opportunity of giving expression to the views 
of the Faculty, communicated their appointment to 
the Convener of the Committee of Sheriffi^ and re- 
quested the favour of a meeting. At the same time, 
the Committee addressed a circular to various bodies 
of practitioners in other Sheriff Courts, intimating 
their appointment, and stating that they thought it 
would be desirable to have a conference with the Com- 
mittee of Sheriffo, at which the views of the profes- 
sion, and the working of the Sheriff Court Act of 
1853 in the different Courts, could be more fiilly ex- 
plained than by correspondence, and expressing a 
hope that the different legal bodies throughout the 
oountiy would coK)perate in getting a proper table I Styles of Wnm w the Sheriff akd Comkissabt 



was 

allowed for framing, lodging, and intimating a motion, 
and suggested that a fee of 2b 6d or Ss 6d, as the 
ease might be, on the lowest or either of the other 
scales, should be allowed. 

As to competitions and appeals in bankruptcy, 
your Committee thought that these should be treated 
as ordinary processes, and this was stated at the 
meeting. 

Mr Sheriff Cay, Convener of the Committee, ex- 
pressed their anxiety to consider fully the views sob- 
mitted, and said that they would receiva eveiy atten- 
tion at the hands of the Committee. 

Tour Committee understand that the report ia to 
be made to the Court early in the An*nit|g foa ^fin 



^tiitiK. 



adjusted. The Committee transmitted with this 
circular a copy of the Interim Table sanctioned by 
the Sheriff of this county, and stated that, upon the 
whole, it gave satisfaction; but that the charges at 
present allowed under the Act of Sederunt, 1849, for 
several steps in a process, were quite inadequate. 

The practitioners in Qreenock and Cnpar-Ilfe 
favoured the Committee with copies of the tables of 
fees proposed by them, and lately they have received 
a copy of the report by the Committee appointed by 
the Society of Advocates in Aberdeen. 

In answer to their application for an interview 
with the Sheri£b, notice was received that the Com- 
mittee would be ready to receive a deputation from 
the Faculty on Friday, the 8th of July. 

The Dean of Faculty, and Messrs Dill, Naismith, 
and Wright were appointed a deputation, and these 
gentlemen attended the meeting. At the same meet- 
ing a deputation from the practitioners in Cupar- 
Fife were present, and your Committee found that in 
all matters of importance their views coincided. 

The deputation laid before the Sherifis a copy of 
the Interim Table in force in this county, and stated 
that, so far as it went, it seemed to be satisfactory to 
the profession, and was not burdensome to the public. 
In particular, they sought to impress upon the Sheriffs 
the many advantages of adhering to the present 
system of allowing a fixed fee for debates, instead of 
a fee depending on the amount of time occupied; 
and also the expediency and justice of having three 
scales appropriate to cases of different value. 

In addition, the Committee brought under the 
attention of the Sherifi the smallness of the re- 
muneration now allowed for attending proofs, and 



Courts nr Scotlamd, with Notes of Decided Cases; 
complied by Thomas Soutab, Solicitor, Crieff. Re- 
vised by Hugh Barclay, Esq., LL.D., Sheriff- 
Substitute of Perthshire. Edinburgh: T. & T. Clark, 
1869. 

SiNCB the time when " B<yd's Judicial Proceedingi*' 
was the only Vade Afeeum of the provincial practitioner, 
the tide of legislation and reform-Hdowly but sorely 
advancing— has swept away many of the ontwvnka and 
defences of the old fabric of The Law. The High 
Court of Admiralty, and Supreme Comminary Court, as 
separate judicatories, are now only matter of history ; the 
Bailie Court, with its kindred Bench of Justices of the 
Peace, are, per favarem of an uncharitable public, and 
only for yet a little while, allowed to struggle for half- 
starved existence; while the Baron Court is now to be 
witneaaed, only as an illustration of a charade at an 
evening party m the drawing-room of the village aqnira. 
The abolition or obscurity of these antique ntigatioD« 
spinning machines, has not been marked with givater 
approbation, than has, recently, the remodelling of the 
forms of procedure in the existing institutions of the 
Sheriff and Commissary Coarts. 

In the current of recent legislation, which Intro- 
duced into our well-known though cumbroua ptooe- 
dare, the most radical changes, the profenion had no 
littie difficulty in adapting itadf to the new state of 
things, and accepted thankfoUy the few volumes which 
from time to time appeared as expoeitions of statutes and 
reUitive schedules, the construction of which was alike 
unmeanipff and obscure. The volume before us is one 
which will be as welcome as any of its predeceason. 

A General Collection of ^les, whether in Conveyance 
ing or Court practice, is a book not for the few, but for all 
of the nrofession, and it is of paramount importance fh m% 
it should emanate from careful hands. The Styles, in the 
present volume, many of them entirely new to the pro- 
fession, are well framed ; the notes of authorities, bearing 
upon, and appended to the more* important Styles, are 
ample, to the point, and to the draughtsman, will prove 
exceedingly useful. On the whole, we are satisfied Mr 
Soutar has done his work carefully and well, while the 
revision of Dr BarcUy will stamp the volume with a 
recommendation the legal public vfill appreciate. 
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first week of each months Price Oiie ShiUingy post free. 
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GLASGOW, OCTOBER, 1859. 
ON THE LAW OP FLOWING WATER 



(Conohided from page 1 1 1.) 
It is not only ihe ordiniry body of water which 
a proprietor mast allow to flow past his property, 
but the water at all seasons; he is not entitled to 
draw off and abstiact the flood water. QM'Lean, 
I6ih July, 1857, 19 D. 1006.) 

Although inconsiderable diminutions or retardation 
of the water wiU not, it is thought, support an action, 
actual damage does not seem to be necessary — ^loss of 
the water, although it be put to no purpose, seems to 
be enough; and damage to amenity, and to the trout- 
ing in a stream, have been held sufficient. (Bantuh 
t^ne, 1624, M. 12, 769> 

If a stream be the mark between two properties, 
the general right in the water is a pro indiviso right 
in the two proprietors to the whole bulk of it. It is 
very dear that the rights of parties cannot be extri- 
cated otherwise, and in that case, no diversion, to 
any extent, by one proprietor against the will of the 
other, would appear to be l^gaL (BelTs P/m, sec. 
1101, Ersk. ii, 9-13). 

The right of the lowest proprietor — the proprietor 
next the sea — appears to be uncontrolled, and he can 
throw a stream into the sea at any point in his pro- 
perty he pleases. Where one who had right to the 
salmon fishings in the sea^ opposite the mouth of a 
small river, endeavoured to interdict the proprietor 
from cutting a new channel, on the ground that the 
operation, by withdrawing the fresh water, would 



damage the fishings, it was held that he had no right 
to object. (^Monro, 7th July, 1846, 8 D., 1029> 

An inferior heritor has a right to object to the 
pollution as well as to the abstraction of the water; he 
has a dear right to insist that the water shall not be 
rendered unfit for primary purposes, and that no 
manufactory shall be built on the stream which will 
unfit the water for use generally. For if that were 
not so, the owner of a manufactory might use a 
stream to the exdusion of every one dse. Here 
again, however, the distinction between the primary 
and secondary uses of water roust be kept in view, 
and the refuse of a house, or of many houses, may be 
discharged, where the discharge of the refuse of a 
manufactory could be prevented. That the former 
be carried away, is a natural necessity — ^that the 
other be carried away, is a necessity artificially 
essential (^Dunn v. EamilUm, 1 1th March, 1887, 15 
D. 853, Aff 3 Sh. <S; M'L. 356.) 

Whether any discharge into a river is legal or not, 
will of course depend very much on the sice of the 
river, for if the river be large, the iignry will be less, 
and the necessity greater, since some conduct to the 
sea must be used. 

If water have been made to fiow in an artificial 
channel, and have so flowed from time inunemorial, 
or for forty years, then in the general case the lower 
heritor will acquire the same extent of right over 
the stream as if it flowed in its natural channd, and 
he will be entitled to object to its being diverted 
even into the channel which was formerly its natural 
channel (^Lord Elantyre, 28th Jan., 1848, 10 D. 509; 
M'Kenne, 24th Jan., 1854, 16 D. 381; M'Lean, 15th 
July, 1857, 10 D. 1006.) Erskine says that if the 
owner of the dominant tenement have thrown the 
water into this artificial channel, merely for his own 
convenience, or if he collect water and throw it on 
the servient tenement, merely for his own oonvenienoe, 
no prescriptive rig^t can be constituted against him 
in consequence. (2 Eg. 35.) But it seems now oom- 
pletdy settled that that is an erroneous statement of 
the law. 

It IB thought that the right thus acquired by the 
owner of the inferior tenement is rather a right of 
property than of servitude. It is true that prescript 
tion without a title aud acquiescence are not recog- 
nised in our law as habiles modi acguirendi. (Jid' 
ville, 29th May, 1830, 8 8. 841;) but in the case 
supposed, the mode of acquisition would more nearly 
resemble accession, because since the land over which 
the water is made to flow belongs, ex hypothese, to the 
inferior tenement, all that is on the land must also 
be his, if no one have a right to remove it 

It seems a little doubtful whether it be necessary 
in such cases to plead prescription, or whether, aa 
suggested by the Lord Justice Clerk Hope, in the 
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caae of Lord Blantyre, the right of the lower heritor 
cannot be referred to a tacit understanding that he 
reoeives the water, either newly thrown on his lands, 
or thrown in its new channel, on the nnderstanding and 
condition that he is to be entitled to take what 
benefit from it he can. Bat if he have no power 
to prevent the superior heritor collecting and dis- 
charging the water on his land, it seems not easy to 
find a foundation for any such tacit understanding. 
If the proprietor of the inferior tenement in such 
caae should build a mill, on the futh of the con- 
tinuance of the stream as sent by the upper heritor, 
and if he should do so in the knowledge of the 
upper heritor, it is rather thought the upper heritor 
could not after that, in the general case, remove the 
stream, although he could not be said to be barred 
from his objection by acquiescence, because, ex hypo- 
thete, he had no title to object to the building of the 
mill {Aytan, 1st July, 1800, F. C; and AyUm, 19th 
May, 1801, F. C.) 

But if the upper heritor have thrown the water on 
the lower heritor for a temporary purpose, as to 
drain a mine, the case will be difierent, and the 
upper heritor will not be bound to continue the dis- 
charge. Even a continuance of the discharge for 
forty years would probably in such a case impose no 
burden on the upper heritor, and confer no right on 
the lower, because the right acquired by the lower 
heritor at first would only be a right to the water so 
long as the cause existed; the precarious character of 
his tenure is an inherent condition in his right, and 
there would seem nothing in the continuance of the 
flow of the water to work away that quality and 
element of weakness in Lis title— per Lord Medwyn 
in Lord Blantyre*s case. {Irving r. LeadkilU Mining 
Company, 11th March, 1856, 18 D. 833.) 

Although a party may not be entitled to divert 
the water flowing in an artificial channel, it does not 
follow that he is bound to keep the channel in repair. 
It rather appears that he is bound to do no more 
than permit the heritor who desires the continnance 
of the stream to have access for the purpose of repair- 
ing it. {McLean, supra,) 

A water-course may be created artificially, m well 
as diverted to an artificial channel Thus, the drain of 
a mine may create a water-course, as may the drain- 
age of a swamp, or the drainage of the surface of the 
ground. The general rule is, that the servient tene- 
ment must receive the water so collected, BelTs Pr., 
968; and if it have received it for f »rty years, it 
would rather appear that it could not be directly 
diverted. If diverted in couseqnence c.f some lawful 
operation, of which the primary object is not the 
diversion of the water, it would rather appear the 
inferior heritor would have no remedy, aa for instance, 
if water collected by drainage were diverted in con- 



sequence of an improved system of drainage — ^for 
there the drainage of the lower heritor would he 
damnum absque injuria^ 

The essential characteristic of a stream ia not so 
much a perennial flow as a defined channeL The 
rights and limitations of property in running water 
may have place in reference to a stream, though it be 
not altogether peienniaL (Cruickshani^ 1791; ffume^ 
506.) But a distinction must be taken between a 
stream of which the bed is occasionally dry, and a 
winter torrent^ from which, although it may have 
made itself a channel, it is thought that no right will 
arise to the inferior proprietor, because there cannot 
in that caae be held to be an established run of 
water. 

The right of the inferior heritor in flowing water, 
extends up to the spring, or lake, or swamp, from 
which the water begins to flow, if the flow from 
them be perennial; but if the flow be not peroi- 
nial, but occasional only, the water in the source 
is, it is thought, the uncontrolled property of the 
proprietor of the ground. {Cruickshaiit, tU supra; 
Linlithgow, 1767; 5 Brawris Supp., 935; Dudden v. 
Guardians of the Cluitm Union Co., 1 ffurLandlform, 
Sxch,, p. 627.) It seems {probable that the ri^ts of 
a proprietor to the water in his spring may be looked 
on as less restricted than to the water in a stream. 
{Gale on Easements, 333, 334.) 

On a proprietor's right to springs we have formally 
rejected the rules of the civil law, according to which 
the right of a proprietor over the spring in his land 
is uncontrolled and unlimited. See the argument in 
the case of Cruickshank. 

If a man can arrest water on his land before it 
assumes the characteristics of a stream, or has formed 
a spring so large as to afidrd a pereimial diachaige, 
! he is held entitled to appropriate it; he may arrest 
and appropriate to any extent the rain fidling on 
his lands, and he may collect and apply to his own 
use the sur&ce water which would otherwise spread 
over his land and find its way, if not evaporated, to 
the nearest stream, BdCs Pr., sec. 1109. '<It has 
" never yet been held that a man might not drain his 
" land, and so abstract the water oozing through it^ 
" although such water would otherwise have found its 
"way to a flowing stream." (Sir C. Cressweil in 
Chasemore v. Bicfiards*) One reason of the law on 
this point seems to be tiiat it could seldom be known 
whether any, or what amount of the drainage water 
would reach the neighbouring stream. But this cer- 

* Sinoe our last publication we notice that tins caK 
has been affirmed in the Hoase of Lords. Hie prindpiei 
stated by their Lordshipe in their elaborate opinioni^ ia tiw 
main concur with those whidi we have endeavoined to ex- 
plain. The case, from first to but, is highly iMtnietiva 
Lord Wendeydale says it is the most important case ' ' 
has come before the House of Peers since he beoftoie a 
ber of it. 
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tainly is not a reason BuflBdent of itself to justify the 
rale, for if all the drainage water of a district were 
appropriated, the diminution of the stream into which 
it usually fell might certainly be sensible and im- 
portant* Such was the late and very important case 
of Chasemore y, Hichards, The local Board of Health 
for the town of Croydon sunk a large well near the 
river Wandle, and by means of pumps and steam 
engines they pumped water into a reservoir for the 
supply of the town of Croydou, to the amount of five 
or ax hundi-ed thousand gallons per day. This water 
would otherwise have flowed into the river Waudle, 
and would have been available as motive power for a 
mill built on the banks of the river, yet it was held 
that the owner of the mill had no title to object to 
the abstraction of the water. The principle seems to 
be, that the water, until it attains a definite course, 
is a mere portion of the land, and does not become 
in law that peculiar subject of rights aqwi prq/liten$. 
It is quite clear that the legal rales in reference to 
flowing water could never be strictly applied to 
sorfsce water, or to water percolating through the 
soil, because if so, the proprietor could not drain his 
land at all; and yet on the other hand the injury 
done to the riparian proprietors by the abstraction of 
the drainage water of a district may be exceedingly 
aerious. It cannot be denied, however, that there is 
a stage at which the right of a proprietor to the 
water on his lands is absolute ; he can arrest it as it 
finllfl in the form of raiu, although it be certain that 
aome of the rain arrested will naturally make its way 
to the neighbouring stream, and the only question is, 
when does that absolute right cease, and the right of 
the owner of the inferior tenement emerge ? And it 
appears equitable and reasonable that in order to its 
being affirmed that the owner of an inferior tenement 
has a right, ex jure naturae, to certain water, although 
not at the time on his lands, but on the contrary in 
the lands of another, the course and determination of 
the water to the inferior tenement should be clear and 
defined. (Broadbeni Rambotham, 1 856, 1 1 Exch,, 613; 
Dudden, 1857, 1 Hurl, and Norm., 627.) Mr Justice 
Coleridge, however, dissented from the judgment of 
the rest of the Court in the Croydon case, and de- 
livered an elaborate opinion to the eflfect that the 
owner of the mill had a sufficient right to insist that 
the water should be permitted to follow its natural 
course through the soil and into the Waudle, an 
opinion not without support from previous casea 

In the case of Irving v. LeadhUU Mining Co., a 
proprietor adjoining a stream, into which the drain- 
age from a mine had flowed, endeavoured to interdict 
the lessees of the minerals fironi driving a lower mine, 
on the ground, that in consequence of such an opera- 
tion the drainage of the mine would, or probably 
irould, be diverted from the stream. But it was held 



that a stream originating in the drainage of a mine 
along-a particular level had been made not for a per- 
manent but a temporary purpose, and that the owner 
could not prevent any lawful operations of the ten- 
ants in working their mines, which might have the 
effect of withdrawing the water from its former 
channel The Justice Clerk, in the course of the 
judgment delivered by him for the Court, observed: 
*'The complainer says he has such a legal interest in 
^'the direction of the underground natural drainage 
^^of the land, that no operation for the benefit of the 
"other, in his own workings, shall be allowed, which 
''may carry such underground drainage in another 
"direction. We are of opinion that there is no such 
"interest in law in regard to the direction of such 
"midergrouud drainage, and that all the underground 
"water arising from mines, whether percolating fix>m 
"the surface, or arising from the underground work- 
"ings, is wholly at the disposal of the owner of such 
"mines; so that he may send it off in the direction 
"most convenient for himself, at the least expense^ 
"and in the readiest manner for drying his seams of 
"minerals." . . . "Of the natural direction of 
"underground drainage, law can take no account* 
"Not only is it a matter rarely capable of any, and 
"never of correct ascertainment; but it is, from the 
"nature of things, at the disposal of the owner in 
"working minerals, for his right to minerals imports 
"a right to direct and get rid of the underground 
"drainage in the way most beneficial to himself, by 
"any outlet of which he has the chaimel." 

This decision and opinion bear directly only on the 
underground drainage of mines; but the arguments of 
the Justice Clerk seem to bear on subterranean water 
generally, at least when it merely percolates through 
the soil, and has no dear or defined channel It is 
thought that no right would be recognised in any 
party to subterranean water in that condition. 

In the case of Baltton v. Bensf^, 1808, 1 Campb, 
B, 463, where a party libelled the use of a well for 
two years, and stated that another party, by digging 
a drain in a neighbouring property, had drawn off 
the water from the well. Lord EUenborough held 
that if it were proved as matter of fact that the 
diminution of the water in the well was caused by 
the cutting of the drain, that the latter was an 
illegal operation, a judgment followed by Justice 
Story, in the case of Demtter v. The Providence Ague- 
duct Company in 1833. 

But in the case of AcU>n v. Bell, 1643, 12, ifees 
and WeU, 324, it was held that a plaintiff alleging 
a right to certain wells, and underground springs, 
and water-courses, had no remedy against him who, 
by sinking pits for mineral operations, had drawn 
the water away from the phiintiff*s undeiground 
water-oourscij, springs, and wells. Th,ere was hert 



116 



THE BOOmSE LAW JOITRNAL. 



[Oct., 1859. 



no user for twenty yean. CUef Justice Tindal, in 
delivering the judgment of the Ckmrt in iayonr of 
the defendant, aaid: — ^''The caae ie not to be governed 
^by the law which applies to liyers and flowing 
** streams, bat rather falls within that principle which 
''gires to the owner of the soil all that lies beneath 
''his snr&ce; the land immediately below is his 
'^ property, whether it is solid rock, or poroos ground, 
^or venns earth, or ]>art soil part water; the person 
^who owns the stir&oe may dig therein, and apply 
''all that is found to his own purposes at his free- 
''will and pleasure; and if in the exercise of such 
^ri^t, he intercepts or draws off the water collected 
'' from undeigronnd springs in his neighbour's well, 
" this inconvenience to his neighbour falls within the 
" description of damnum absque injuria, which cannot 
" become the ground of an action." 

If the law were otherwise, his lordship observed, 
then the dndnsge of any ground, however distant^ 
might be objected to if it could be shown that the 
spring or well of another party were thereby aflfocted, 
a remark, the justice of which is not obvious, because 
not even a riparian proprietor can have any remedy 
for the consequences of drainage: The grounds of 
judgment in that case seem directly opposed to 
those in the case of BdUion v. Bended; unless the 
fact that there had been a twenty years* user (a 
specialty of the English Law,) in the one case and 
not in the other, can be regarded as the ground of 
distinction. 

The decision in the case of Adon v. Bell was 
supported by a text from the civil law to the effect, 
that if digging in your own ground you drain your 
neighbour's well, he has no remedy if your operation 
have not been executed for the purpose of injuring 
him. (Diff. Lib., 39, T. 3, sec. 12.) And it would 
rather appear that it corresponds with the indica- 
tions of opinion on the subject dropped in the case of 
the Leadhills Mining Company. 

Possibly there may be ground for distinctions be- 
tween different cases. lu digging either for water 
or for any other purpose, one may drain his neigh- 
bour's spring ill two diffsrent ways; he may dig be- 
low it, and if the spring drain off in consequence, the 
owner of it merely suffers in consequence of the na- j 
toral inclination of the strata, and the other party 
but takes advantage of that — and certainly his right 
to take advantage of the direction of the underground 
current is not without analogy to his right to the 
water in its natural channel on the surfoce; or he 
may strike the underground stream which causes the 
spring, above the spring, and before it reaches it^ and 
in this way it may be that he may intercept the 
water. Li such a case, the right of the party who 
owns the well to object to the operation might seem i 
more plausiblei more especially if it wore possible to ^ 



trace and identify the course of the subterranetD 
stream supplying the spring. 

If a subterranean stream flow in a defined and as- 
certained channel, there does not seem reason for 
holding that the rights of parties on it are difeent 
from the rights over a stream on the surface. The 
law has been so laid down in more than one case in 
England, as in Diehenmn v. Grand JuneUon Canal 
Company, 13th January, 1852, 7 BxcL, 282. On 
the whole, the law of subterranean water-oourses is a 
subject which has been littie canvassed in Scotland, 
and which is too obscure and intricate to admit of 
diBCussion within the limitft of a paper already ex- 
tended to an inconvenient lengtL Qenerally, it ii 
thought that the law will lecogniBe no right in per- 
colating water, nor give any remedy in consequence 
of a party digging or sinldng a pit or well in his 
ground, though the water from his neighbour's spring 
should ooze through to it; but on the other hand, the 
case might be different, if the underground channel 
were defined or capable of being traced. An anslo- 
gical application of the law in regard to water flow- 
ing on the surfsoe would seem to lead to such a 
distinction. 

Although water be chiefly valuable for domestic 
and for manu&ctnring purposes, the right to private 
streams confers other rights of less importance, but 
not the less deariy recogused in law. For instaaos) 
the additional beauty of an estate and comfort of a 
residence, caused by the vicinity of a stream, are l^gal 
rights which entitle the proprietor to prevent the 
abstraction or pollution of the stream. 

The right to a stream carries along with it the 
right to fish in it In rivers of breadth, forming the 
marches to properties, this right, in each proprietaiyi 
extends only to the middle of the stream; in move 
insignificant streams, it would seem difficult to cany 
out this principle. The right of fishing for trout is 
a right subordinate to the right of salmon fishiqg; 
and, it would seem, cannot be exercised by the 
riparian proprietor, if injurious to the salmon fish- 
ing enjoyed by another. (Mackenzie, 26th May, 1830, 
8 Sh., 816, Aff., 14tii May, 1832, F. W. and a, 31.) 
It is a right possessed only by the riparian pro- 
prietors; for although trouts themselves we fiarae 
naturae, and the property of whoever catches them, 
the right to fish is not common, nor doee the rig^ 
of access to the stream conlbr it A right of wij 
along the banks of a private stream will not con* 
fer a right to fish in it, Fergu$(m, 18th July, 1844, 
6 D., 1363. A man may be prevented from fishing 
or subjected to an action for invading the right if 
another, if he do fish; .but he cannot be deprived of 
the fish he may have caught 

Flowing water is not only a subject of right Unnlf, 
but is frequently the occasion of alterations of xigfat 
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in the lud, in oonseqaeBce of ito action on the banks 
of the stroam. Bat the qnestione that arise in refer- 
ence to rights to islands in the beds of streams, to 
bund deposited in the wpiy of allnnon, or separated 
from one estate and attached to another by the force 
of a torrent^ and the Uke, do not come within the 
scope of these obeerYationSy which apply more strictly 
to the nature and limits of prirate right in the 
water itsel£ Moreorer, a party's right of pro- 
per^ in the banks or bed, and the questions that 
arise in oonseqaence of alterations thereon, depend 
on legal principles entirely distinct from those which 
regulate the law of flowing water, and thus no 
advantage could arise from treating them in con- 
nection. 



THS LIABILITT OF THE PABTNEBS OF 
JOINT-STOCK COMPANIE& 



shareholders^ in which is to be entered the namesi 
addresses, and occupations of the shareholders, the 
shares held by each, the amount paid thereon, the 
date of the entry of each name, and the date at which 
each person ceased to be a shareholder. This register 
is declared by the Act to be endence of any matter 
directed or authorised to be inserted therein, and the 
parties named in the register will be deemed emitting 
shareholders. It is, however, provided that if the 
name of any person is without sufficient cause entered 
in the register, such person may apply by summary 
petition to the Court for an order that the register 
may be reotilied, (sea 25.) And by the Amendment 
Act of 1857, (sea 9,) it. is also provided that the 
Court may decide on any question relatiug to the 
title of any person to have his name erased from the 
register, whether such question arises between two or 
more holders of shares or stock, or between any hoUen^ 
or aUeged hotdergj qf^aret or dodkf and the company^ 
and generally, the Court may decide any question 
Wb proceed to inquire who are liable to contribute | that it may be necessary or expedient to decide for 
towards payment of the debts of a Joint-Stock Com- 1 the rectification of the register. (2.) Fanner eAors* 



pany, and the drcnmstances in which exemption has 
been granted. Tins liability is not a creation of 
the recent Acts. It has always existed at common 
law, and we have an instance of its enforcement in 
the old case of DauffUu v. Hair, 24th July, 1776; 
Morr, 14,605. The partnoa of the insolvent bank 
of Douj^as, Heron, k Co. resolved, at a general 
meeting, that each partner should be required to pay 
np hii whole capital, and to advance a farther sum of 
i£200 upon each share of X500. Hair resisted the 
demand for this contribution, pleading, that the meet- 
ing had no right to compel a contribution, and that 
eTen although the partners had the power to make a 
call, there was no necessity for doing so, the proper 
fcmds of the company being more than sufficient to 
answer all demands made by the creditors. The 
Ooort, however, decerned for the amount of the call 

This important decision seems to have been over- 
looked by the Lord President in the recent case of 
WtyghU v. Lindeay, 20th Nov., 1856, where, in 
speaking of caUs nuide on the shareholders of a 
Joint-Stock Company under the English Winding-up 
Acta, he describes the liability for the colls as a 
stotutoiy liability, and adds : '' The company was an 
** English company, but we have not been told, as 
^ TBDBitXni of fret, that according to the law of England 
" such a demand could have been made and enforced 
'< before the date of the statute. We know that by 
•* the lane qfSooUand U certainly oatdd noL'* 

A Contributory is defined by the Joint-Stock 
Oosopanies Act^ 1856, sea 65, as any exieUng or 
farmer shareholder upon whom calls are authorised 
by that Act to be mada (1.) EwMng tharekoldere, 
£very company is required to keep a register of 



hMere. The Act provides, (sea 62,<Act of 1856,) 
that any person, who has ceased to be a shareholder 
within the period of three years prior to the com^ 
mencement of the winding-up, shall be deemed, for 
the purpose of contribution, to be an existing share' 
holder, and shall have in all respects the same rights, 
and be subject to the same liabilities to credUon as if 
he had not ceased to be a shareholder, with the 
exception that he shall not be liable for any debt 
contracted after he ceased to be a shareholder. The 
commencement of the winding-^up is declared to be 
the time of the application to the Court in judicial 
liquidations, and the time of passing the resolution 
to wind up in voluntary liquidations. 

The power to make caUs on former shareholdera 
will only be exercised where doubt is entertained as 
to the ability of existing shareholders to contribute 
to such an extent as will satisfy the debts of the 
company, and pay the expense of winding-up. When 
no doubt exists on this head, it might produce 
grievous hardship, and would indeed serve no good 
end to call on former shareholders to contribute 
The Act providing that every transferee of shares 
shall, in a degree proportioned to the shares trans' 
ferred, indemnify the transferrer against all existing 
and future debts of the company, a provision which 
receives effect in the acyustment of the rights of the 
Contributories which the Court or the liquidators^ as 
the case may be, frll to make after the creditors ara 
satisfied. 

This liability to contribute has been resisted on 
various grounds. 

Shareholders may have become such either (1) ek 
the formation of the company, or (2) after the com* 
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paay IumI commenced bnsmesflL The latter class, 
again, maj have acquired the shares from a third 
party, or from the company itselt It is important 
to keep these distinctions clearly in view, for, as 
wiU be immediately seen, they give the key to the 
Taiioos cases bearing on the subject. 

(1.) With regard to original shareholders of a com- 
pany formed in good faith, there does not appear to 
be any defence to the claim for contribution. All 
stand on the same footing. At the outset, all agreed 
to engage iu a speculative business which might be 
successful, or the reverse, and each formed his own 
opinion as to the probable result And as all would 
share in the prosperity of the company, all must, in 
like manner, bear its losses. 

It is conceivable, however, that a band of adven- 
turers may unite to entrap the public into taking shares 
in a projected company by fraudulent misrepresenta- 
tions as to its available resources — as for instance 
where a company is projected for the purpose of prose- 
cuting mining operations already in progreu, and the 
projectors induce a party to become a shareholder by 
fraudulently misrepresenting the known results of 
working the mine, or by concealing facts which 
render it certain that the mine cannot be wrought 
without loss. In such a case it is thought that 
whatever may be the liability of a party so misled to 
innocent creditors, he would not be liable as a Con- 
tributory to the effect of sharing in the loss with the 
parties by whom he had been deceived. To entitle 
a shareholder in such circumstances, however, to 
relief from contribution, he must repudiate his con- 
nection with the company as a shareholder the 
moment he becomes aware of the fraud that has been 
practised upon him, ex jxtrie Oibeon, 3d March, 1858; 
Bngli^ Jurist, N. a, vol. 4, p. 1005. 

(2.) With regard to those shareholders who ac- 
quired their shares after the company had com- 
menced business, from a party selling iu good faith, 
two grounds have been relied on in resisting the 
claim for contribution— :;£r(/, that the purchase was 
induced by fraudulent misreprcscutatiou or conceal- 
ment on the part of the company, or of directors or 
officers of the company; and second, that an ipso facto 
dissolution of the company had taken place through the 
loss of the proportion of the capital declared by the 
contract of copartnery to operate such a disisolution. 

Neither ground has been held tenable. In the 
recent case of Duranty, 20th Nov., 18o8, 4 Jurist 
N. S. 1068, where the first was relied on, Duranty 
had purchased 151 shares of the Liverpool Borough 
Bank, a few weeks before the Bank stopped, on the 
foith of the annual report by the directors. He was 
held liable to contribute, the ^faster of the Eolls re- 
marking, " It is important to keep the distinction in 
** mind between those cases where the ujii^reprosouta- , 



" tions are made by the parties to the contract^ and 

" those where third parties make the false represoita- 

'' tions upon which one or both of the oontracting 

" parties enter into the contract If one of the partiss 

" to the contract make false repreeentatioiw, upon the 

'* faith of the truth of which the other party enters 

" into it» the Court sets sudi contract aside — ^it re- 

*' mits the parties to their original position. But if 

'' a third party comes to A, and induces him by fedse 

" representations to enter into a contract with B, and 

*' B makes no fidse representations, and is not privy 

<'to the false representations made by such third 

** party, then A cannot come to this Court to have 

''the contract set aside, and his only remedy is 

** against such third party to obtain damages for the 

'' loss he has sustained." In the still later Scotch 

case of Infflis v. T/u LiquieUUors of the Western Bassk^ 

decided by Lord Kinloch Ordinary (whose jodgmoit 

was acquiesced in) on 4th Jan., 1859, the same 

defence was pleaded, and repelled. After pointing 

out the distinction between a contract made with 

the company and with a third party, the Lord 

Qrdinaiy shows very clearly the impossibility of 

sustaining the plea. "What,** he asks, ''is to be 

" the practical result of sustaining the complainer's 

"plea for liberation from his purchase t Are the 

" shares to be thrown back on the sellers, and the 

"sellers placed under the responsibility which tiia 

" comphviner repudiates ? This would be against all 

" equity, for the sellers are entirely innocent of fraud, 

" as much so as the complainer himael£ Are both 

"sellers and purchasers, then, to be free of respon- 

" sibility, or in other words, are the shares to be held 

" annihilated t This is the remaining alternative, 

" but it is even less admissible than the other, for 

" the result would be to throw the liability attached 

" to these shares on the remaining shareholders, who 

"are quite as innocent as the others. It vronld be 

"simply to make a compulsory sale of these shares 

"to the remaining shareholders amongst them, at the 

" price of all the loss attached to them." 

The defence founded on the ipso facto dissolution 
of the company, was stated in the case of Allan v. 
Kerrs Trustees, 7th June, 1853, 15 D. B. M. %^^ 
where it was thus disposed of by Lord Fnllertoit : 
" Every partner is entitled to sell shares and deal m 
"if the company is existing, until he is made aware 
"that it is dissolved; and on the other hand, every 
" person dealing with a partner is bound to satisfy 
" himself and look to the diai^ces before he enter into 
" the transaction. But to say that at any distance of 
"time, when a sale has fairly taken place between 
" two parties, it Is to be set aside on the ground that 
" at the time of the transaction there was really &o 
"company existing, that would be i'ltniducing into a 
'* matter of fair dealing between tJic |kartics » priucifkki 
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''to which I am not disposed to give effect'* And 
in the case oilnglU, already referred to, Lord Kinlooh 
ridiculed the plea as exiravsgant. " So long/' he sajs, 
"as no balance proclaimed the specified loss, and the 
"company continued to subsist and do business, he 
"(the Lord Ordinary) conceives that all transactions 
"in the sale and purchase of shares hcfuijide engaged 
"in must stand good like the company's transactions 
"generally." 

It may now therefore be regarded as fixed law, both 
in Scotland and in England, that a purchaser of shares 
from a honaJUU seller is liable as a contributory, 
whatever may be the position of the company, or the 
inducements which led to the purchase. See ex parte 
Ayre, 22d May, 1858; JtiriM, N. B. 4, 596; Bumee 
and Fennd^ House of Lords, 16th July, 1849; 6 
JBelTe App. Oaeee, 541; DodgewCe Caee, 3, De G. & a, 
p. 85. 

It remains for us to review the various cases bear- 
ing upon the liability to contribute of parties who 
have purchased shares firm the company iudf. Ilq 

this part of the subject our neart paper wiU be 
directed. 



EXTENSION OF THE JURISDICTION OP 
SHERIFF COURTS. 



Within the last twenty years the jurisdiction of the 
Sheriff Courts has been considerably extended, with 
results which have been generally satisfactory to the 
profession and to the -public; while, by the recent 
Sheriff Court Act, the proceedings in these Courts 
have been simplified and accelerated. There still 
remains, however, several other classes of cases which 
we think might safely, and with advantage to the 
community, be brought within the competency of 
these Courts. 

1. Actione of Separation and Aliment — ^The pri- 
vative jurisdiction of the Court of Session is, in most 
instances, a practical denial of justice in cases of tius 
description. A woman who has the misfortune to 
be tied to a brutal husband, cannot, without a tedious 
and expensive litigation in the Supreme Court, obtain 
the mUercibile remedium of separation — and a litigation 
in the Supreme Court is a luxury too expensive for 
all but the wealthy and educated classes — ^those 
classes in which that legal crtidfy, which alone is 
held to justify a separation, is of very rare occur- 
rence. The result is, that ac lions of separation in 
the Court of Session are of very rare occurrence, 
while we hardly take up a police report without 
finding in it the trials of one or more blackguards for 
abusing their wives. 



The Sheriff Court is, firom its constitution, really 
better fitted for the disposal of this dass of cases than 
the Court of Sessioa For the Sheriff takes the 
evidence in person, and sees the parties and witnesses, 
while in the Court of Session the proof is taken on 
commission. The expense would be lessened by at 
least four-fifths, while the risk of an erroneous dedsion 
would be sufficiently guarded against by the rij^t to 
advocate, which of course would be reserved to the 
losing party. 

*2. Sutpemumi of ckarffee on registered proteste, and 
decrea of regidraiian generally. — ^By the Sheriff 
Court Act of 1838, 1 & 2 Vict cap. 119, a juriiH 
diction in such suspensions is given to the Sheriff 
of the suspender's domicile in cases where the sum 
charged for is under £25 of principal, exclusive 
of interest and expenses. But the Sheriff has no 
jurisdiction in suspensions of charges for larger sums, 
nor can he even grant a sist of a charge for a less 
sum, unless upon cautioiL 

In no dass of cases is despatch of more essential 
importance than in suspensions. The questions in- 
volved in most instances turn upon points of mercan- 
tile law-Hsudi as are the subjects of daily discusdon 
in the Sheriff Courts— or upon the terms and im- 
port of oaths on reference, in which most suspensions 
terminate. In these Courts cases are daily enter- 
tained and dedded, in which the sums at issue are 
Urger, and the questions involved more difficult and 
complicated than in ninety-nine out of a hundred 
of the suspensions brought in the Bill Chamber and 
the Court of Sessioa We would, therefore, propose 
that all cases of suspenuon of charges on registered 
protests of bilk, should be brought within the com- 
petency of the Sheriff Court 

3. ActioM of proving the tenor ofmeroantUe tnriti.^-' 
When a bill or receipt is lost, by the present practice, 
it is necessary that its tenor should be proved in an 
action in the Court of Sesdon. This, especially when 
the amount involved is small, often occadons great 
hardship, and even the abandonment of just claims, 
and there appears to be no reason why the jurisdic- 
tion of the Sheriff should not be extended to these 
cases. 

4. ActioM of Bedudion of Mercantile Contracti and 
other Mercantile TranMctione on the ground of fraud, 
— By the recent Bank? upt Act, the jurisdiction of the 
Sheriff has been exteiiled to reductions of fraudulent 
preferences in bankn][>tcy, and this measure has met 
with the approval of the public and the profesdon. 
In practice, it is found that cases of this description 
are rapidly and satisfactorily disposed of in the Sheriff 
Court; and the experiment having been thus fiur sue- 
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C688fdl, it ii mo0t deaiiable for the intetest of the 
mercantile conunonity, that the same oonne ahoiild 
be adopted in relation to all eaaee of redactione of 
mercantUe wxitSi 
Aa indioatiYe of the ooofidenoe entertained by the 



poUie in the Sheriff Coarts, we would call a tt en t ion 
to the fact, that oot of nearly one thoosand caaee de- 
cided by the Sherift in Gbi^w, dnriqg the kit 
twelve monthfly only aerenteco have been adTocaled 
to the OooTt of Senion, 



BND OP VOL L 



SHERIFF COURT REPORTS. 



1 



j f ..^ 



26th Mat, 1858. 
SHERIFF COURT, GLASGOW. 

(Mb Srshtff Stuli.) 
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Bankroptcy — CUofle — JarMdiction — Competeaoy — Mor^^e 
— In an Action of BedmtHon under tke Ad 1696, of two 
Mortgagti and a Bill of Sale of certain akam of a Ship at 
the tnstanee of the Tnutee on a Scqueefrated Etlale^Udd, 
that the "Bankruptcy [Scotland) Act, 1856," tee. 10, and the 
" Banhmptcy and Seal Secnritiee (Scotlandi Act, 1857," 
JVC 9, confer power on the Sheriff Otmrte to oU amde, either 
hjf wajf of action or exception, all deede made void by the 
first-meniioned Ad, and all alienatione of property hy dper- 
9on intolvent or Notour Bankrupt, whiA are voidable by 
Maimte or at oowkMum law; and that RtdMction ia a eompetent 
form of action to try ficcA qneetiong. 

Opinion, That a Mortgage in eecnrity of prior advaneee, al- 
thatigh regittered prior to eeqnettration, doet not predude 
challenge under the Ad 1696. 

Thi ponaer, m Trustee on the Seqtieatrated Estate of Adam 
Patenon, raised an action in the Sheriff Court of Lanarkshire, 
setting forth that the defenders, to hiB great hurt and pre- 
judice, had obtained firom the Bankrupt two mortgages over, 
and »byi of sale of, certain shares of the ship "Mayflower;" 
and oonduding, in common form, to have the same reduoed ; 
1st, In respect that the estates of the said Adam Patenon were 
sequestrated op or about the 3d day of November, 1857, and 
th*t at the dates when the said respective deeds or writings 
were granted and registered, at least within sixty days there- 
after, the said Adam Patenon was utterly uisdvent and 
notour bankrupt, in terms of the Act of Parliament 1696, cap. 
5, as extended by the Act 54 George III., cap. 137, and snb- 
seqnent statutes, and that the several deeds and writings were 



competent, moreover, as hdd, inasmuch as the deeds sought to 
be reduced arc neparate and distmct, relating to di»tinct tran- 
sactions, and must be dealt with separately and independently ; 
whereas in the summons they are mixed up together, and with- 
out any sufficientiy specific averment as to each. (3.) A denial of 
the pursuer's averments generally, and of the alleged grounds 
of reduction in particular; and explained, (4.) That the deeds or 
writings referred to in the summons, and sought to be reduced, 
were granted for gootl and onerous causes, are in all respects 
valid and effectual, and are not struck at or affected either by 
the bankruptcy or sequestration of Adam Paterson, on whoM 
estate the pursuer is trustee, or by the provisions contained in 
any of the statutes libelled on. (5.) More particularly the 
deeds of mortgage in question haviog been granted and duly 
registered prior to the alleged bankruptcy of the »aid Adam 
Paterson, cannot, by reasons of the provisfons contained in 
the Merbhant Shipping Act, 1854, be aflfected by any Act of 
bankruptcy committed or occurring subsequent to the regis- 
tration of said mortgages. 

The Record having been doned on the Summons and Minute 
of Defence, the case was debated on the preliminary pleas 
before the Sheriff-Substitute, whose judgment we are induced, 
by a consideration of the novelty and importance of the ques- 
tions at issue, to give at length. 

Glatgow, 23<2 FAruary, 1858. — Having heard parties' pro* 
curators in tenns of the foregoinff appointment, Finds as to the 
first preliminary defence t£tt ue sound and necessary con- 
struction of " the Bankruptcy Sootknd Act, 1856 " (10 and 
SO Vic. cap. 79, sec. 10), when construed and read together 
with " the BMikruptcy and Real Securities Sootiand Act» 
1857 " (20 and 21 Vic* cap. 19, sec. 9), as expressly required 
by sec. 10th of the Act last mentioned, is to confer upon the 
Sheriff Courts in Scotiand a jurisdiction to entertain, try, and 
determine all questions arising in bankruptcy as to deeds made 
void by the said first-mentioned statute, *' and aU alienations of 
" i»operty by a party insolvent or Notoiur Bankrupt, which 
"are voidable by statute or at common law." Finds that under 
the said 9th section of the statute last mentioned, jurisdiction 
and authority are given to the Sheriff Courts to try all actions 
and exceptions in we ordinaiy Court falling within the statute, 
and that without distinction or exception of actions of any 



so granted without any price or value paid therefor, or at | p^rticuhtf character, if so be that they are actions raised in 
least without any value being given therefor at the lime of • the ordinary Court, in such form and with such conclusions as 



the same being executed or registered, and without other just 
and necessary cause, or in satisfaction or security to the 
defenders of a debt or debts previously contracted, and for the 
purpose of securing to the defenders an undue preference over 
the estate and efiects of the said Adam Paterson, and of de- 
firanding his true and lawful creditors. 3d, In respect the said 
several deeds or writings, or one or more of them, when signed 
and delivered by the said Adam Paterson, were blank in the 
name of the creditors or assignees, and in other essential parts; 
luxd also in respect they were not sealed by him — ^that they 
are not properiy tested — are erased in ttittaniialibue, and 
are otherwise defective in the statutory solemnities; and 3d, 



will appropriately try and enable adjudication to be given upon 
the questions submitted to such Court for determination ; There- 
fore repels the said first preliminary defence, so fitir as appli- 
cable to the jurisdiction of this Court, and sustains the jiuis- 
dictiott thereof to try the present action, as being an action 
which is founded upon a challonge by tlie trustee of a tmns- 
aotion by a bankrupt whose estates are now under soque^tra- 
tion, and which transaction is said to be void under the statute 
1606, cap. 5. Finds farther, ss to the form in which the (ire- 
sent action has been brought, being that of a regular action of 
reduction, with rescissory conclusions as to the deeds sought to 
be reduced, and with petitory conclusions arising from such 
reduction for the vindication of the pursuers' alleged rights in 
the premises — tiiat ks by the said statute 1696, cap. 6, the 



and Separatim, That the bill of sale before mentlonod is nuu] *»™ <>' rechicti.in is ^inted out aj»d presanbed, and as by in 

!« .^»^* *v-j. -A *i - j-i. -^ *!. I --^ I • * 1 •! ' valerate usage smce the said statute the said form of reduo- 

m respect that at tiie date ^ the mortgages bemg granted it | ^^^ ^^ ^ ^^^^^ ^ ^^ ^^ ^j ^^^ q„„^i^„, 

was speciaUy agreed that tite said deed or biU of sale should | i^ bankruptcy arising under the said statute, and thatjuris- 
be delivered up ; and the same was then acknowledged and • diction has, as aforesaid, been conferred upon the Sheriff 
agreed on both sides to be cancelled and set aside; but tliat j ordinary Court to try such questions in bankruptcy by action 
the same had since been deUined by the defenders, in breach ' «» ^^^ " ^7 excejition, without limitation as to the nature 

«* Hi^ m»iA •^»»iM».«.4: ^r.A «;*»,^«* •«« •c^K* f^ ,i« ^ ' ©r form of the action, or process of reduction founded upon the 

of the said agreement, uid wi^out any right to do so. j ^ ^ ^^^^^ ^ g^^^ ^^^^^j^ ^.^j^^^^ competent only in the 

For these reasons, and in vu*ue of the Act 1098, cap. 5, as Supreme Court, r^.nst ncce»?.'vrily be held as now also comj e- 
extended by the Act 54 Geo. III., cap. 1 37, and subsequent > tent in the ordinary Slieriff Court, so as to give due effect to. 
Statutes, and the Acts 1696, cap. 25, 16 & 17 Vic, c&p. 53. I ^id to explicate the jurisdiction so conferred on the Sheriff 



and 20 & 21 Vic, cap. 19, or otherwise at common law, the 
pursuer sought to have the sevd-al wriiirt^ys before-mentioned 
reduoed, and to be restored thereagainr • in inffffruoi. 

The defenders pleaded, (1.) Incompetency and want of juris- 
diction, the action being in the forrn of a reduction. (2.) In- 



Court, by enabling the same to eutcrtain and disposo of all 
actions brought in the form appropriate for iW.r liuing the 
questions submitted to the consideration of the Court: Tnere- 
fore repels the said first preliminary defence so far as respects 
the form of the present action, and sustains Uie . • "tpoteucy 
of the present action in the form as lil)ellud. Finds, as to the 



SHERIFF (X)ITRT REPORTS. 



■eoovid neliininuy defaooe, tliat »t least until the prodaction 
it wtisfied the ponaer caonot be called apon to do more than 
■tate in his Summuna, in general terms, as he has done, that 
the reasons of rednetian, which are set forth in the usual style 
in such cases, apply to the said several deeds or writings, " or 
one or more of them," reserving to require the pursuer, afler 
the production shall be satisfied, and, should that appear 
necessa r y, to condescend by minute or otherwise more specifi- 
cally uiM>n his grounds of chidlenge, as applicable to each par- 
ticular deed sought to be reduced. Finds, as to the Uiird pre- 
liminary defence, founded upon the terms of the Merchant 
Shipping Act, 17 and 18 Vic, cap. 104, sec. 72, under which 
it is contended that mortgages of ships are excluded from the 
operation of the said statute 1696, cap. 5, that the said de- 
fence is not, properly speaking, merely preliminary, but is 
rather a defence upon the merits, to be considered and disposed 
of after the production is satisfied; Therefore repels the same, 
so far as preliminary, but reserves the same, so far as involv- 
ing the merits, and before fiuiher answer, apix>ints the defen- 
ders to take a day to satisfy the production within six days, and 
therewith makes great avizandum in common form. 

(Signed) Will. 



NoTB. — ^The question raised in this action as to the juris- 
diction of this Court is one of great general importance, and 
the Sheriff-Substitute has not ventured to dispose of it with- 
out not only full consideration, bnt also the valuable assist- 
ance of the opinions'of Mb colleagues, and of other local judges, 
whose judgment and experience give weight to their advice 
and assistance. 

Considering the tendency of recent legislation, and the im- 
portance attaiched by the public to securing a speedy and in- 
expenmve administration in bankruptcy under the authority 
of the local Courts, it would have been a matter of regret to 
the Sheriff-Substitute had he been constrained to refuse the 
redress sought by the pursuer in the present action. But the 
Sheriff-Substitute is now fully persuaded, especially under the 
etroumstances above expressed, that there is sufficient jurisdi(v 
tion in this Court to try such actions in tite form adopted in 
the present occasion by the pursuer. It is well known that 
when the Bankruptcy Act of 1857 was originally brought into 
Parliament, section 10th contained a clause as to setting aside 
pre fe rences, in these terms : " And that either in the ordinary 
** Court of the Sheriff, or in the Court of Session." But it ap- 
pears {Miurdoch, en Bankruptcy, pope 0) that this dause was 
omitted during the passing of the bill through the House of 
Lords, litis led to the introduction of clause 9th in the Bank- 
ruptcy and Real Sennrities Act of last year, to the following 
effect: "The tenth section of the first hereinbefore recited 
" Act shall be taker to apply to actions and exceptions as well 
** in the ordinary Court of the Sheriff as in the Court of Ses- 
" sion." It has since then beeh generally considered that the 
desideratum of jurisdiction in the Sheriff Court, in all ques- 
tions of bankruptcy, has been obtained. It would no doubt 
have been better had the enactment in question ooiiferred such 
jurisdiction expressly in so many words, because, as this has 
not been done, it has given rise to the plea stated here in de- 
fence, that jurisdiction cannot be conferred by implication, nor 
a large dass of questions and of cases introduced at once, and, 
as it were, by a side wind, to the cognizance of a Court whose 
interference therewith had previoudy been strictly and anxi- 
ously excluded. But still, when the provisions of the two Acts 
are looked at as a whole, according to the express requirement 
of the loth section of the last statute, it was difficult to resist 
the conclusion that ample jurisdiction has been conferred upon 
the Sheriff ordinary Court in trying all questions of bank- 
ruptcy of the nature here presented for determination. 

For the 1 0th section of the Act of 1856 directly enacts that 
" deeds made void by the Act, and all alienations of property 
" by a party insolvent or Notour Bankrupt, which are void- 
" able by statute or at common law, may be set aside either 
" by way of action or exception.** There is no doubt that these 
words do include a challenge under the Act 1696. Such was 
always competent by way of action, and by the above woidn 
it was also for the first time made competent by way of 
exception. As exception was a very common way in which 
such questions occurred in the inferior Courts, it was considered 
by many that this general proviso would let in the jurisdiction 
of such Courts to the whole questions referred to in the section 
when these arose by way of exception, and it is beUeved that 
in accordance with this view, various such questions were, de 



fado, considered and determined in this and oth«r Sheriff 
Courts by way of exception since the statute passed. 

But sJl doubt reallv appears to be removed by the broad 
terms of the 9th section of the remedisl statute of last yesr 
already dted. The word " action ** is used withoat any limi- 
tation as to character or form, and such actions are dedared 
to be tryable in the Sheriff Ordinary Coori, as well as by ths 
Court of Session. For by the Bankmptcy Act, as it has been 
seen, challengeable preferences " may be set aside, either by 
" way of action or exception;" and if, by the Real Seeuritaes 
Act, that section was to apply to actions in the Sheriff Ordi- 
nary Court, it is impossible to resist the condusian thaty under 
the two dauses combined, the Sheriff may tiy all actions for 
setting aside voidable preferences. 

It was indeed contended that as reduction was not men- 
tioned, and as the Court of Session has privative jiirisdictioD 
in rescissory actions, the Sheriff, even if he had competent 
jurisdiction otherwise, could not try an action of that pecohar 
kind.— ^e^« Com., Show's Ed., p. 1159. Bnt to this the 
answer seems plain, that the general and unlimitwl word 
"action** must comprehend all actions; andif,asi8S^-evidentk 
the reduction is the proper and appropriate form for trying 
such questions, then by necessary inference the competent 
form of action may be oompetentiy tried in the Court of com* 
petent jurisdiction. 

These considerations gain considerable additional force when 
it is seen that the present action, besides the reductive con- 
clusions, contains petitory condumons for vindication of the 
pursuer's rights. Sudi oondusions are always competent in 
the Slieriff Court in regard to moveable property, sndi ss 
vessels, respecting which, indeed, peculiar and very extensivs 
juri9<liction belongs to the Sheriff Court under its Admiralty 
powers. 

The second preliminary deflsnce does not seem t en ab l e. Hie 
pursuer challenges several deeds, and all of them upon ths 
same ground. He has set forth that ground in the usual etjldf 
and until he sees the deeds by the production beixig ssktisfied, 
he can do no more. Nay, it is even questionable, whether 
the statement in the summons is not quite explicit even for 
trying the case after the production is satisfied : and upon th» 
h^ the Sheriff-Substitute calls the attention of parties to the 
following cases, where issues were sent to a jury, in tenas 
quite similar to those employed in the summons for the pur- 
pose of trying one ground of action applicable to several dis- 
tinct statements or documents, to wit — Svmyne v. Fife Bank- 
ing Company, 27th June, 1835/ 13 Shaw, IOCS. Kilpairiti 
V. Irvine, 2d Auffust, 1850; 7 BeU, 186. M*Into$k ▼. FUmr- 
dew, 19lh Febnuury and 28/A November, 1851/ 13 J)., 7S6, 
and U D., 116. 

The third defence, which is not strictiy prelinuuaiy, and hsi 
therefore been reserved, raises a question of even greater im- 
portance and interest than that aflecting the jurisdictioD of 
the Court. From the fadlities given by the Legislainre ts 
the acquisition and transfer of property in ships, tiie i^ti 
thereto have become not only most extensive, but alao most 
accessible and available instruments of commerce. For that 
reason, and for the security of the large property embarked in 
shipping, these rights ought not to be lightly interfensd with. 
But, upon the ower hand, the very finalities thus given by 
the Legislature render that spedes of property only the too 
ready means of enabling preferences to be givoi to prior cre- 
ditors by venditions, absolute or in security, the printed forms 
of which may be filled up in a few minutes, and in a few 
minutes more placed upon the Customs' books, after which, as 
contended here, the rights of the assignee become ind^easible^ 
however exceptionable or improper in the eye of law may 
have been the reason for which such right was conferred. It 
is therefore proper to examine very narrowly any plea, the 
effect of which might be summarily and condusivdy to defeat 
the legislation and judicial determination of a centory and 
a-half upon a branch of the law which has hitherto been 
favoured and extended with peculiar care, because of the im- 
portant advantages thereby secured to the general intecesta of 
the mercantile community. 

It appears that there is at present an action in dependeme 
in the Supreme Court between the trustee on Richard Camp- 
bell's estate and the Western Bank of Scotland, where the 
same question has been raised as in the present action, tondh 
ing a challenge under the Act 1696 of a mortgage rmstered 
under the Merehant Shipping Act. The Lord OrdinaxyVeavss 
has taken that case to report to the Second Division of the 
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Court. The Sheriff-Subetitttte htm been privileffed with m 
peroml of hk Lovdahip's mterlocutor and note. For variooi 
wiMonn, most aoutelj m well m elaborately given, that learned 
Judge adopts the opinion that the Act 1 696 does still apply to 
mortgages of ships, notwithstanding the terms of the Mer- 
chant Shipping Act It ia hoped tluit the question before the 
Supreme Court may be decided one way or another, in time 
to found an authoritative precedent for the determination of 
this case. But as it is just possible that it may not» and as 
the Sheriff-Substitute has of necessity been led to come to a 
condusion, at least to a certain degree, upon the branch of 
the case now before him, he thinks it better at once now and 
briefly to indicate his views. He does so, however, with the 
ex p ress proviso, that farther aigument, if wanted, is to be 
open to Uie parties thereanent after the production is satisfied 
and when the merits are discussed ; and it shall then be open 
to him to revise, and, if need be, to alter and modify these 
views, with the advantage which he will derive from their 
having been submitted for a time to the consideration of the 



There cannot be a doubt that before the Shipping Acts 
were passed, mortgages of vessels granted in security of prior 
debts were challengeable under ^e Act 1696. Now, in 
these Shipping Acts, no reference whatever is made to that 
statute^ nor even to the general principles upon which the 
statute and the course of judicial determination under the 
same have all along proceeded. It is settied law that a 
remedial statute paned for a protection of the public against 
firaud, cannot be repealed by implication, Dwanrxt, p. 638 ; 
and therefore it is not to be assumed, that when the Liegishb- 
tnre passed the Merchant Shipping Acts, it was undoing tvb 
tUaUio the established law of the realm. It must instead be 
held, if that is at all possible, that the various Acts are in har- 
mony and can stand together, (DwarrU vt iupra,) protecting 
all and trenching upon none of the rights cared for by the 
Legislature. 

Aocordingly, it does appear that the effects of registration 
under the Merchant Shipping Act can be completely pre- 
served without trenching upon the Act 1696. The ship being 
a moveable article, required actual delivery before the title 
of the mortgagee could be complete, and as it was expedient 
and necessary in multitudinous cases to confer a good title 
where actual delivery could not be given, the device of regis- 
tration was resorted to, whereby a tiUe could be perfected 
oonsistentiy with the actual employment and possession of the 
ship in any way, and at any place, most suitable for tiie par- 
ties, Jkir» Com,, Sha^t Ed., p. 371, 372. An inchoate titie 
by vendition or mortgage would prevail against general cre- 
ditors, if completed by registration and endorsed on the certi- 
ficate before a trustee should complete his own titie. Ibid, 
NoUB, 

But althouffh a titie is thus obtuned by r^stration, it by 
no means follows that such title shall be indefeasible any 
more than the titie of a mortgagee of a landed estate completed 
by sasine duly recorded ; and the words of the Merchant Ship- 
ping Act^ section 72, do not give an^ such indefeasible right. 
There is no doubt that it is said that the mortgagee's right 
shall not be affected by any act of bankruptcy committed by 
the mortgager after registration. What precise meaning in 
the law of Scotland is to be attached to this phrase, "act of 
bankruptcy," it is not easy to see. Whatever may be its im- 
port as taken in connection with a proviso or salvo, which im- 
mediately foUows, and which also precedes the subsequent 
words applicable to the right of the assignee, it will be found 
that what the statute meant to provide against was the mort- 
fra^er having the ship in his own order and disposition, and 
his being the reputed owner thereof. This salvo overrides the 
whole c^use (hwarris, p. 515 and 668), and renders quite 
clear that which might otherwise have been abundantly 
obscure at least in Srotland ; and shows that the assignee in 
bankruptcy is not to pretend that the ship is his absolutely and 
de plopOf because of some secret act of bankrtipU^ committed 
whilst the mortgager was its ajrparent owner. 

But the pursuer here sets up no such plea. He admits 
that the mortgagee hnn on ex fade valid titie, or at least may 
have such ; but that there are circumstances inherent in the 
transaction, and in the very consideration given for the title 
itself, which, in virtue uf tiie uotuur bankruptcy publicly su))er- 
▼euiug, give him a right to demand restitution of the sliip in 
ita iutcJifrity, at tiie hands of the mortgagee himself, as being 
an inducing or a concurring party in what, in law, is held to be 



it 
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a fraud. And there humbly appears to be neither principle nor 
phraseology in the Merchant Shipiong Act to prevent the 
assertion and vindication of such demand if well founded in 
point of fact. 

It is needless to add, in oondusion, that in so £» as the 
action is laid upon fraud at common law, neither the Merchant 
Shipping Act nor any other seems to be available to protect 
the wrong doer. 

(Initialed) W. & 

Ihe defender appealed, and the case was fully debated 
before the Sheriff, who, on 28th May, 1858, pronounced the 
following interlocutor : — 

" Gleugow, 2^th May, 1858 — ^Having heard parties' procu- 
" raton, under the defender's appeal upon the interlocutor 
** appealed against, preliminary defence and whole process, 
" adheres to the said interlocutor for the reasons stated there* 
" in, as also those contained in the following note. 

(Signed) "A. Alibon." 

NoTB. — ^This is a very important question, and it depends 
entirely upon the two clauses in the last two Bankruptcy Acts. 
The first of these statutes, 19 and 20 Vict., cap. 89, enacts, 
sect 10, That "Deeds made void by this Act, and all aliena- 
tions of im>perty by a party insolvent or notour bankrupt, 
which are voidable by statute or common law, may be set 
aside either by way uf action or exception, and a Decree 
" setting aside the deeid by way of exception, shall have the like 
" ^ect as to the party objecting to the deed as if such decree 
" were given in an action at his instance." It is known from the 
draft of this Act, in the biU as it passed the House of Com- 
mons, that alter the words " action cr exception," this clause 
contained the words "eitiier in the Sheriff Court or the Court 
of Session." If these wonis had been in the danseiu the Act 
as it passed they would have been deciidve of the present quea- 
tion; but, as they are not so, it is impossible to hold that 
this clause gave power to this Court the same as tiie Court of 
Session, to take cognisance of such causes either by way of 
action or exception. But the defect that thus existed appears 
to have been completely removed by the subsequent Act» 20 
and 21 Vict., cap. 19, whii^h declares, section 9, That "the 
" tenth section of the first hereinbefore recited Act (19 and 20 
" Vict., cap. 79) duUl be taken to apply to action* and exeep- 
" tioru €U veil in the ordinary C^mrt of the Sheriff tm in the 
" Court of Session.** This Act does not appear to have been 
drawn out by a Scotch lawyer, for if it had it would probably 
have contained the words, "that such action shall be com- 
" petent in the ordinary Court of the Sheriff as in the Court 
" of Session." But it is not only sutficientiy apparent what 
the L^^lature meant, but the words used are sufiicient to 
carry their intention into effect ; for taking the two Acts to- 
gether they run thus : — " Deeds made void by this Act, etc., 
" or at common law, may be set aside either by way of action 
" or exception aa toell in the ordinary Court of the Sheriff at 
** in the Court of Sestion.'* This seems decisive of the matter, 
the more especially when it is recollected that the purview and 
general intention of both Acts was to expedite and cheapen 
proceedings in sequestration in Scotiand, by bringing them 
generally within the jurisdiction of the Sheriff, subject to the 
review of the Court of Session. 

(Initialed) A. A. 
Ad. W. B. Faulds. AU, D. Foimis. 



I5th Sxptkmber, 1858. 

SHERIFF COURT, GLASGOW. 

(Mk Sheriff Bkll.) 



A. r. B. 

Sequestration — .Judicial Factor— Forum. — ApfHieaiion for 
Sequestration of the estates of a deceased debtor refused, on 
the ffround that a Judicial Factor had been appointed by the 
Court of Session under the provisions of the " Bankruptcy 
(Scotland) Act, XHoQ,** sec. 164, and had entered upon the 
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mjnagetnent of the etfaUf — Beterving to the petitionert to 
renew applieaiion to the Court of Seteum, whieh teemed to be 
the proper forwn for ditcutsing the question. 

This waa on application for Sequestration of the estates of a 
deceased debtor. The petitioners averred that thej were 
creditors of the deceased to the extent required by the statute: 
That the debtor, at the date of his death, left a trust-disposi- 
tion and settlement, conveying his whole estate in favour of 
trustees for the purposes mentioned in the deed, and, inter o/to, 
for behoof of his wife and children : That they undentood 
that in cuufc-equence of the declinature of the trustees named 
to accept of the trust, a petition had been presented by the 
widow and children tu the Court of Session, craving the ap- 
pointment of a judicial factor on the estatte of the deceased; 
and that, thereupon, a factor had been appointed : That the 
present petitioners were not parties to that application ; and 
that in order to realise and divide the estates of the de- 
ceased among his creditors, the present application fur seques- 
tration was necessary. 

Upon this application a deliverance was pronounced, or- 
daining the trustees named iu the deceased's settlement, the 
widow and diildren of the deceased, and the judicial fiactor, 
to be cited to appear and show cause why Sequestration shoidd 
not be awarded, and appointing the deliverance to be intimated 
in the Ckuette, in terms of the statute. 

The judicial factor opposed the aiwardiug of sequestration, 
and pleaded — 

That the application was incompetent and uncalled for, in 
res2)ect — 

(1.) A judicial factor had been appointed by the Court of 
8<Msion under the pro vinous of the '* Eaukruptcy (f^tiand) 
" Act, 1856," section 164, and that £M;tor had entered upon 
the management of the estates. 

(2.) Under the provisions of the foresaid section of the 
Bankrupt Statute, the estates were equally under the control 
of the accountant in bankruptcy^ as if sequestration was now 
awarded. 

The following deliverance was thereupon pronounced : — 

Olatffow, 16th September, 1858. — ^Having resumed considera- 
tion of this petition, and heard the agent for the petitioners, and 
for B, the judicial factor, who opposes the awarding of seques- 
tration of the estates of the deceased debtor, designed in the 
petition : In respect that the said B has been api)ointed judi- 
cial factor upon said estates by the C!ourt of 8essiou, under the 
provisions of section 164 of the Bankruptcy Act, and has 
entered upon the nuuaagement of said estates in virtue of said 
appointment ; and in respect, it does not clearly appear that it 
Is expedient to supersede said appointment by the awarding of 
sequestration, and that the Court of Session, who made this 
appointment, seems to be the proper forum for discussing tiiat 
question : Dismisses the petition : Rencrviug to the petitioners 
to renew their application in the Court of Sewion, if so advised : 
Finds no expenses due; and decerns. 

Act., J. Gkbbis. Alt,, D. Turner. 



28th Skptev SEB, 1858. 

SHEUIFF SMALL DEBT COURT, GLASGOW. 

(Mr Sheriff Belu) 

Adamson ft Miller v. Axbu;sx. 

Landlord's Hypothec — Poor Rates. — Heid, thai a claiiti f&r 
Poor Jialee it jirfftraOle to a landlord't n't/ht of hifputhtc. 

Tui.s was an action brought at tl.c inf.lauce of Ebenezcr 
Adamson, Inspector, and John IMillei-, C'olh»ctor, of Poor i 
Rates for the Parochial Board of the City Parish of Glni<gow, ' 
against William Ambixii»e, >Vnt«r there, for the sum of 
£4 6fi 8d, which the puntuers allog<id the defender >v.\o *'-:ud • 



to pay under the loUowing drcumstaiioes : — In the month of 
February last, a poinding for poor rates at the instaaoe of the 
punuers was effected of the goods within the shop of William 
Freckleton, of which the defender is landlord. Soon after the 
poinding Freckleton became bankrupt^ and the pursuers did 
not proceed upon the poinding — the defender having, after 
the term of Whitsunday, sequestrated and sold ihe elliBcts in 
the shop for rent then dne. 

The defender objected to the daim, that the pmsu eis had 
lost the benefit of their poinding by mora — that no poinding 
was in existence when the sequestration was brought; and 
that they had no preference for poor rates over his daim as 
landl(Hd. 

The pursuers argued that they were not bound to cany 

out the poinding within any specified time— that the defender 

was liaUe, whether a poinding had been executed or not, and 

in support of this dted the 88th section of the Poor Law Act 

(1845). 
Both parties having at this stage agreed to abandon their 

pleas in regard to the poinding, in order that the qnestim 

of preference simply should be discussed and settled, ths 

Sheriff-Substitute, after hearing agents at length, in giving 

judgment^ said— • 

This is a case involving a question of very connderaUe pub- 
lic importance — the question, namdv, wheUier the collector of 
parochial poor rates has a right to be paid those rates whidi 
may be resting owing by any tenant before the landlord can 
carry away and sell, under a sequestration, the efleeta of the 
tenant for his rent ; in other words, the poor rates collector 
daims a preference over the effects in the house, as against the 
daim of the landlord for his rent. Now, that p re f erencs^ 
as stated by the defender, was certainly not reoogniaed in 
ordinary practice, or in law, previous to the passing of the 
existing Poor Law Act^ which was passed in the year 1845. 
Previous to that date, I am not aware that a right to ezdnde 
the landlord from a sale under a sequestration, until he had 
satisfied tiie poor rates, had been daimed by any poor rates 
collector, or, il claimed, had been recognised by any ooort of 
law ; but in the present case it is the terms of that Act whidi 
are founded on. By that Act provision is made whidi, it is 
said, alters the relative position of the landlord and poor ratss 
collector, and puts the latter in a more fihvourable positkm 
than before, and in as favourable a position as the collector of 
the Crown taxes. The section that is founded upon in the 
Poor Law Act is the 88th section, which has two provinons, 
either of which, the pursuers maintain, is suffident to justily 
their present claim. I take the dause at the end of the first 
section, which says, " All assessments for the relief of the 
" poor shall, in case of bankruptcy or insolvency, be paid oat 
" of Uie first proceeds of the estate ; and shall be preferabk 
" to all other debts of a private nature due by t2i« jiartiss 
" assessed." Now, this is a case of bankruptcy. The tenant^ 
Mr Freckleton, was a bankrupt at the time that th^ dum of 
the )X>or rates collector was demanded, and he was also a 
bankrupt at tiie time the defender sequestrated, and subse- 
quentiy sold the invfcta et illaia for his rent. He was then 
not only bankrupt but sequestrated, and a trustee appointed 
on his estate. >:ow, the ]k}OT rates collector says that under 
this clause " all assessments for the relief of the poor shall be 
" paid out of the first proceeds of the estate, and shall be pre- 
" ferable to all other debts of a private nature due by the psr- 
" ties aspcBBed ;" he has a right to go to the trustee, or say 
party who interferes with any portion of the bankrupt's estate, 
and to say, " I have a prefereuce over you, and you are not 
" entitled to carry off any portion of that estate until I am 
" paid." I may nay generally ti:at this claim appeared to ine at 
first flight 8onie\> Imt Rturtliiig from its novelty, and that I did 
not originally eutertuiu a very favourable view of it ; but mv 
mind has been very materially altered by the argument whiiA 
has taken place before mc, and by the references to the dif- 
ferent Act<4, and to the autiiorities quoted, by Mr Thomson ; 
and I have come to the opinion that the claim is a good cue, 
oud must be sustained. In the first i>laoe, this last dause of 
tliu SStii section appears to be a very strong one, and to admit 
of only one interpretation, uamdy, that as soon as a bank- 
ruptcy hoR taken place, the effects belonging to the bankropi 



SHERIFF COURT REPORTa 






are prafentbly subject to the cUim for poor rates. Now, the 
defeiider said the trustee did not interfere with him ; that the 
trustee said — " I am quite awaro that the landlord has a pre* 
" ference over ordinary creditors, and you, Mr Ambrose, may 
" go and sell for your rent ; I will tike the baUnoe of the 
" assets." That may be very true as between the landlord 
and the trustee; but the pursuer says, " Whatever bargain or 
" arrangement may exist between the landlord and the trustee, 
" I am not to be cut off from the benefit of the clause, which 
" says, that in case of bankruptcy or insolvency I shall be paid 
" out of the first proceeds of the estate, and I shall be preferable 
'* to all other debts of a private nature. Though the trustee 
" may have allowed the Ludlord to go and pay himself, I am 
" not gomg to do it. I stand upon this dause, which gives the 
" preference. The landlord's rent is a debt of a private nature, 
*' and under this clause the payment of poor rates takes pre- 
" cedence of that, and the landlord is not entitled to interfere 
" with my nreference, whatevw arrangement may have been 
" made witn the trustee to interfere with mv preference, 
" and cany off a portion of the bankrupt's estate. No doubt it 
18 true that, if the collector of poor rates chooses, he may go 
to the trustee and enforce his preference over the assets m 
his hands, lliere is nothing to prevent him doing that; but, 
on the other hand, if he find any individual party, by consent 
of the trustee, carrying off a portion of the bankrupt's efiects 
after bankruptcy, it is very diiflScult to hold, imder this enact- 
ment, that he is not entitled to go to the party and say, '' You 
*' must disgorge. You have carried off a certain portion of 
the estate to pay a private debt, while I was entitled to 
come before yon, and to realise my debt out of the effects; 
and as yon luve done so in the face of this enactment, you 
" must repay me.* I think even if the Act had stood there it 
woold have been strongly in £svour of the view maintained 
on the part of the pursuer. But it does not rest there, for 
another portion of the section is still more explicit It is this 
— "lliat the whole powers and right of issuing summary 
" wairants and proceedings, and all remedies and provisions 
" flfnacted for collecting, levying, and recovering the land 
and a ss es s e d taxes, or either of them, and other pubUo 
taxes, shall be held to be applicable to assessments im- 
posed for the relief of the poor.** Now, what is the 
remedy or provision by which these public rates may be 
collected t By the 43d of Geo. III., chap. 150, sec. 33— 
an Act under which these pubUc rates are collected — ^it is 
e n acte d "that no moveable goods, or effects whatever be- 
" longing to any person or persons at the time of any of the 
" said duties assessed under the regulations of this Act become 
" in arrear, shall be liable to be tiScen by virtue of any arrest- 
ment^ poinding, teqmettratioti, or diligence whatever, or by 
virtue of any assignation on any account or pretence what- 
ever, unless the party at whose instance the said diligence 
" shall be used, or to whom such assignation shall be made, 
'* shall, before the sale or removal of such ffoods or efiects, pay 
" or cause to be paid to the collector or collectors of the said 
" duties so due, all arrears of the said duties which shall be 
" due at the time of arresting, poinding, or seizing suc^ goods 
" or efiects, or which shall be payable for the year in which 
" such diligence shall be used, provided the duties shall not 
** be claimed for more than one year." The plain import of 
this clause is, that one of the ivovirions or remedies provided 
for the recovery of these public rates is, that nobody shall be 
entitled to carry off under his arrestment, poinding, seques- 
tration, or any diligence whatever, any eflfects \mtil he shall 
have first satisfied the collector for the ratos then in arrear 
for that year. If that is the law as applicable to these public 
nttee, and if this section imports that provision into the Poor 
Law Act, and gives the same remedy and provision for re- 
covery of the poor rates as it does for recovery of public taxes, 
it follows that no landlord using dUigence or sequestration is 
entitled to carry off under that diligence until he has satisfied 
the collector of the poor rates for tiie arrears then due to him 
for the current year. At last diet, I threw out a suggestion 
that, while this was a prohibitory enactment against carrying 
off effects before taxes were paid, 3'et it might not necessarily 
mean, that if the private creditor had carried o£^ he should 
be boimd to pay ; but, on conrideration, I think it is a sound 
answer to that doubt, that if you are prohibited, and if you 
carry off and don't pay, you must become liable for the arrears 
which, in the face of this enactment, you have dixregarded. 
It is &«ttled law, that if a poinding creditor, without settiing 
with the landlord, canieu «.>ff the effects, the landlord can 



it 



<« 



tt 
$4 



«< 



come upon that poinding creditor, not only for the value 
of these effiBcts, which may be a good deal less than the 
rent past due; but in respect it is impossible to ascertain 
how much damage the subject of hypothec has sustained, for 
the rent, whatever it was, that was past due. In the same 
way, it must be held that under this enactment, whi<^ 
says that the landlord shall not carry off against the collec- 
tor of these poor rates until he satisfy him ; that if he does 
carry off he shall be held responsible for the arrears then 
due. These are the grounds upon which I conclude that it is 
impossible to get over the fact that the Legishiture, in passing 
Uiis 88th section of the Act, looking at the great public neces- 
sity for the due cdloction of the poor rates over tne country, 
meant to put the poor rates collector in a very favourable 
position, and give nim a preference over all private creditors, 
and to prohibit the latter from carrying off the efifects which 
might be realised to pay the poor rates until these poor rates 
had been satisfied. In shorty to put them in the same posi- 
tion with regard to poor rates as had been already done in 
regard to the public taxes for carrying on the public business 
of the country. A preference is given to the tax collector 
against landlords and everybody else, and now the Legislature 
has seen fit to extend this privilege to the collector of poor 
rates. I have had an opportunity of advising both with Sir 
Archibald Alison and tSheriff Smith, and they concur in the 
views which I have now expressed, and think it is impossible 
to interpret the clause, read by the light of these previous 
Acts, in any other way, and therefore 1 decern in favour of 
the pursoeis for the sum of £4 8s 8d, without costs. 



Ad. R. TaoKBOir. 



Alt. Pakty. 



6th Ootobkr, 1858. 
BHEBIFF COURT, GLASGOW. 

(BIr Shebuv Bill.) 



C«>MrXTXTION FOR TbUSTKBBHIP— JOHH ROBJKBT SWAK V, 

JoHH Chbistii Rxm. 

Trusteeship— Competition— Affidavit— Voucher.— ITeM (1.) 
That a penon vko had acted at Manoffer of a Baai up tiU 
tlie date when it became amalgamcUed with, and its property 
auigned to, another Bankj wu not thereafter entitled to make 
ajfidavit to the debts due to the Beatk for which he had acted, 
(2.) Oljeetion to an affidavit made ^ the Aetutamt-Manager 
of a Bank repelled. (3.) Where a Creditor in hie affidamt 
had not deducted Securitiee held by him, tlie Sherijf allowed 
the deduction to be made in an amended affidavit, (4.) Oir- 
ewHttaneee in which it wae held that a Creditor wae not 
entitled to be ranked for the turn contained in an I U 
granted by the Bankrupt, 

In this competition for the Trusteeship on the estatss of John 
Flemington, merchant in Gla^pow, now deceased, Reid ob- 
jected, inter alia, to the following votes for Swan : — 

1. To the vote of the Edinburgh and Glasgow Bank, in re- 
spect — Firet, That Mr Snodgrass, by whom the affidavit was 
made, and mandate granted, was not, at their dates, the 
manager of, or in the employment of, the Bank. Second, 
That the Edinburgh and Glasgow Bank had ceased to exist at 
the date of the affidavit and mandate. Third, That the whole 
assets oi the Edinburgh and Glasgow Bauk were, previous to 
the date of the affidavit and mandate, assigned to the Clydes- 
dale Banking Company, to whom they were deliverod, and 
for whom they were held. 

It appeared that, previous to the date of the affidavit, the 
Edinburgh and Glasgow Bank, of which Mr Snodgrass was 
manager, had, in terms of arrangement, assigned their whole 
property to, and become amalgamated with, the Clydesdale 
Banking Company. The Sheriff, after hearing parties, sus- 
tained the objection, and rejected the vote. 

2. To the vote of the City of Glaflgow Bankiug Company, 
in respect the affidavit was not made by the secrctaiy, manager, 
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oMhier, detk, or other prinoiiMd oflloor of the CampaiLj, bat 
bj the aHietaDt-iDAiuiger. ObjaeUon ropeUod. 

8. To the vote of Peter and ^oidm& aHtwim*^ in respect — 
Fint, Tb»i the cUiinMitB held eecnritiee over the benlmipt*! 
estate, which they have not itated or rallied. Second, ^lat 
the debta daimed have been extuigdehed in whole or in part 
by payubent^ by oompenaation, or by noTation. ITdrd, That 
the claimants were not creditors to the extent daimed. 

The Sheriff having allowed the claimants to amend their 
affidayity in terms of the 51st section of the Act, they Tsloed 
the securities held, and to that extent reduced their daim. 
The objections were ^uoad ^ra repelled. 

On the other hand. Swan objected to the following vote for 
Bdd:— 

To the vote of Hugh Wilson, in respect the only Tonchsr 
produced in support of his daim for £3,400 was an I O U by 
the bankrupt^ dated 1st January, 1854. 

The facts are thus stated by the Sheriff in his judgment 
sustaining the objection: — "llie Sheriff-Substitute, in hdd- 
ing this voucher insufficient in the whole circumstances of 
the present case, does not mean to lay down the general 
rule that an I O U may not, in certain eases, snffidently 
support an afiidayit to validate a vote. But in the pr e s e nt 
instance, he was induced to hold the voucher inoondusive 
by various coucurring dicumstanoes. The daimaat, though 
not strictly ooi^unct with the bankrupt, admittedlv stands in 
the family connection to him, that ho and the bankrupt mar- 
ried two sbters. A diligence was granted to the compe- 
titor Swan, to recover entries in the claimant's books, tend- 
ing to show that the I O U was not resting owing; and 
though no positive evidence of this was recovered, strong 
negative evidence was brought to light, in the fiict, that ndther 
the claimant's business books nor his cash book exhibit the 
slightest trace of any such large loan having been made by 
him to the bankrupt, either on the Ist January, 1854, or at 
any other time ; whilst his bank book proves thBl he never 
drew from the Bank a larger sum at a time than £495, and 
that he drew no sum whatever on the Ist Januanr, 1854. The 
cash bode also shows one entry of an I O U received from the 
bankrupt for £50, which makes it more suspidoos Uiat I O Us 
for larger sums should not be entered. It is farther quite 
settled that an I O U does not prove its own date, and thtfe is 
nothing, therefore, to show that the I O U founded on was not 
granted after bankruptcy. The affidavit itself gives no expla- 
nation whatever of the drcnmstances under which so large an 
advance was made to the bankrupt, and this appears to be a 
very essential omission. In Dyee and othen, 28 A May, 1847, 
a voucher of this description was rejected even under more 
favourable circumstances than occur here. The rubric bears, 
" A creditor claiming to vote in a sequestration in respect of a 
" debt above £890, produced as his voucher a holograph letter 
" by the bankrupt^ which merdy acknowledged that sum to 
" be due, and whidi was dated shortly prior to sequestration. 
" Hdd, that this was not a suffident voudier of debt, in re- 
" spect that it did not prove its own date, and was not such a 
" voucher as the creditor ought, in the usual course of busi- 
" ness, to have been possessed of." Hie Lord Justice Clerk 
remarked, that if the document had borne an old date, the 
utmost suspidon would have attached to it, as no one would 
rest for any time a large ckdm on such an imperfect writ. 
Lord Moncrieff said, "I should think it a very dangerous 
** thing to say, that a creditor having got such an wdakoyr- 
'* lodgment which nkay be as much in ooniBdenoe as if he were 
** a relation, may escape from all necesaty of explanation by 
" merdy produdng it;** and both he and Lord Cockbum ex- 
pressed a dear opmion that the affidavit should have given 
some account of how the debt came into existence. Simibur 
views were given effect to in the cases of OuUen, ISth Jn/y, 
1842/ Aitken, lith Febmary, 1846; and Oateoiffne, lOth De- 
cembeTy 1847. In the face of these authorities, Uke vote could 
not be sustained." 

The effect of the Sheriff's judgment was to give a majority 
tot Mr Swan, who was accordingly declared duly deuted trus- 
tee, — the other claimant, Mr Rdd, being found liable in ex- 
penses. 

For Swan— Tuod. Browii. For Rdd— John Nausmiti!. 



8th Ootobb, 1858. 

SHERIFF COURT, QLASOOW. 

(HBBBiurF Bell.) 

Lahob Bbothus k Co. «. Fobstth. 

Contract of 8al»— flcb. Ddivery.— J!y « OontraA ^ 8tkH 
wag it^pnlattd that the tdler Aonld ddiver the goods fm 
OM hoard okip tn London. — Edd, that tki bmifer wom nd 
eniiUod to danamd dock waarramUor dd io e r y onfert, hat odf 

V^^wSkavSi^v^vva w^^^v^v^^^w^pew^F _■ ^^w w^^^w 3f^^n^^io^^% 

This was an action brought by Langs Brothers ft Co., of 
London, against David Forsyth, merchant in Glasgow, oon- 
duding that the defender should be deoemed to great Ik 
acceptance to them, dated the 2d July hot (1857), for the 
sum of £436 10s., payable four months after date, and fiuBng 
deliveiy of such acceptance, that he should be dececned to pay 
the said sum of £436 10s., being the price of ten hogBbesdi 
and ten quarter casks brandy, sold by the prindpal puxsoen, 
through Brace k Co. of Glasgow, as brokers, to the defender, 
and of whidi brandy the defender had refused to tske de- 
livery. 

Hie pursuers averred that the defender had pnrdiased the 
brandy in question fixun them through Brace k Co. as BToksi^ 
in terms of the fbUowing " Bought note :" — 

" GUugow, itk May, 1857.— Bought for acooont andri^ of 
" David Forsyth, Esq. of Glawow, on rrnnmissimi, the under 
'* mentioned brandies— say 20lihds. and 20 qr. cades, av.P. 
"pale cognac brandy, vintage 1866, at lOe per galL 1 o. h. 
" ship in London. Payment by acceptance at four monthi 
" from this date. (Signed) Edmund Brace k Co., Brokeo.^ 

That, as ordered by the defender, they had dupped cue- 
half of the quantity, the price of which had been settled: 
Ihat for the remainder, the price of which was now sued bt, 
the defender had (12th June) requested that dock waixaBli 
should be sent to him, when Braoe k Co. intimated that tho 
pursuen were not bound to give delivery ordeie or dodL ln^ 
rante, but only to place the brandy f^ on board ship st 
London: Uiat thereafter (4th July) the pursuers^ throqgii 
Brace k Ca, applied to the defender for instructions for ih^ 
ping the same;, and for his acceptance for the price, in tonss 
of the contract, and that he then repudiated the contract 

The defences urged by the defender were— (1,) Ko tilb 
to sue, in respect the brandy was not, so far as known 
to the defender, the property of the poxsuers, but of Edmund 
Braoe k Co., with whom the defender transacted throogih 
out. (2,) That the portion of the contract remaining im- 
eettled, was by special agreement cancelled, when bib 
were accepted for the brandy, which was put on board the 
*" Hallyards.** And, (3,) That the pnraascs having le- 
fused to give dock warrants or delivery ordere for the brandy 
for more than two months, the defender was entitled to rede 
from the contract, in so fer as not implemented, and to hdd 
the same annulled. 

After proof had been led, the defender abandoned the fint 
defence. In regard to the seoond, which was founded on tho 
terms of certain correspondence produoed, it was found " tint 
" these letters did not import a cancelling of the contrse^ ia 
" as far as the unddivered brandy was conosmed.* Upon tia 
issue raised by the third defence, i>roof was led at some Isngtb; 
and the case having been debated, Mr Sheriff Bell gave judg- 
ment as follows : — 

Finds as regards the third defence, that it is instructed by 
the puieuers* letters to Edmuiid Brace k Co., of 1 7th Apnl 
and let and 8th May, IBi^T, Nos. 22/1, 22/2, 22/3, that tlic 
bmndy in question when sold was not in London but at 
Chareute, although it doeu not apjiear that Edmund BrsoeA 
Co. mentioned this to the defender at the time of the aak: 
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Finds tihftt had the defender ordered deliveij of the 10 hhdi. 
and 10 qr. cmIlb now in qneslion f. o. b. in London any time 
before the 4th July, when the brandy arrived from Chiurentei, 
and had the pnnners been unable to obtemper the order, there 
would have been sufficient ground tor the defender throwing 
up the contract : But finds that the defender never called on 
the pursuers to put the said brandy on board ship, but de- 
manded instead dock warrants or delivery orders : Fhids that 
the defender having averred in the closed nooxd, that» under 
the terms of tbo contract, he was entitled to dock warrants, not 
being prepared to give immediate instructions for pladng the 
brandy on board wip, a proof was allowed him of said aver- 
ment : But finds that he has failed to prove by any general and 
understood practice of merchants, that the terms of the writ 
No. 21/1 ffive an option to the buyer to demand dock warrants, 
instead m shipping documents : Finds, on the contrary, that 
the defender's own witness, Mr John Hunter, who is corro- 
borated by witnesses for the puisuers, seems correctly to have 
interpretated the said ¥ait> according to the custom of mer- 
ehants, when he depones — " Under said contract the buyer 
" would be entitled to shipping documents when called upon 
*' to grant the bills ; the buyer would not have been entitled 
" to instant delivecy instead of getting the brandy put free on 
" board. Accordiag to said contract the seller was not bound 
" to do anything but put the brandy free on board ; any 
" other arrangement would have required to have been made 
" of mutual consent. I think the seller would not be bound 
'* to give dock warrants if the purchaser asked for them, in- 
" stead of shipping documents, not being prepared to advise 
" as to a ship. I would consider that if the buyer failed to 
" intimate a ship within four months, the seller was entitled 
" to demand the pnce of the brandy, he being prepared to 
" give delivery :** Finds that the only obligation exprewly laid 
on the seller in the contract being to put the brandy " f. o. b. 
" ship in London," it would have required strong and uncon- 
tradicted evidence of the custom of merchants to extend said 
obligation to the granting of dock warrants or delivery orders ; 
nad in the absence of such evidence, no such extended obliga- 
tion is to be presumed— (il<A^d& Co., 16th July, 1856 :) Finds 
that although the brandy did not reach London till about two 
months after the date of the sale, the defender was not put to 
flkny disadvantage, he not bong prepared to have it put on 
bMrd ship sooner, and was not entitled to refuse the pur- 
snen' ofSer then made to him in their said letters of 4th and 
28d July, the pursuers, on their part, not having called on the 
defender to grant his acceptance for the price of the brandy 
until they were ready to deliver it according to contract : 
Therefore rej^Is the whole defences ; and finds that as said 
■icoeptance was to have a currency of only four months from 
the date of the sale, and as said four months have long since 
expired, it is unnecessary now to ordain the defender to deliver 
snob acceptance to the pursuers : But deoenis against him for 
the sum of £436 lOs., being the price of the said brandy, with 
interest as libelled ; tiie pursuers unieo contextu with receiving 
payment giving delivery of the said 10 hhds. and 10 qr. casks, 
on payment by the defender of the dock char^ thereon: 
Finds the defender also liable in expenses, sulgect to some 
modification, in respect of the failure of Edmund Brace & Co. 
to explain that the brandy was not in London but at Cluurente 
when sold : Allows an account of said expenses to be given 
in ; and remits the same to the auditor to tax and report ; 
and decerns. 

(Signed) Hknrt Glassford Bill. 

Against this judgment the defender appealed; and the 
Sheriff-Depute, upon the case being debated before him, pro- 
nounced an interlocutor, adhering to the Sheriff-Bubstitute's 
judgment, and adding the following note : — 

The Sheriff has heanl this case very ably debated under the 
appeal by Mr Kay and Mr Wright, and at first he was in- 
clined to entertain some doubts ^ the interlocutor imder re- 
view ; but upon more mature consideration, he has come to be 
satisfied that it is well founded. 

The material facts of the case appear to be, that the defen- 
der purchased from the punuers the brandy in question on 
4th May, 1857, under the following missive (quoted above). 
The obligation of the seller is here quite distinct, to deliver 
the brandy " f. o. b.," that is " free on board ship*' in London, 
m exchange for a bill at four months ; and there can be no 
doubt that if that obligation was not implemented within a 



reasonable time alter the 4th of May, the defender would 
be entitled to plead that he was liberated from the bargain. 
But there is nothing said in the contract about the delivery of 
a dock warrant for the brandy, or a storekeeper's receipt. 
The obligation is distinct to deliver the brandy ** free on board 
" ship in London,** and nothing more or less. Aocordinglv, 
dght days after, on the 12th day of May, the defender did 
name a ship for half the brandy soId» to m delivered in, which 
was done and the price paid. This na.ming of the ship and 
delivery of half the brandy sold was clearly a timeous act on 
both sides. If, therefore, the defender hsd specified a ship in 
that or the succeeding mouth in which he desired that the 
rest of the brandy shoiidd be shipped, it is quite dear that if the 
pursuers had not been in a situation to do that» the defender 
would have been liberated, and the bargain cancelled in the 
eye of the law. But the difficulty of the case lies here, that 
the defender did not do that> but went on in the remainder of 
May and throughout June insisting for delivery of a dock 
warrant, and he never specified a VMsel at all in which the 
brandy was to be shipped, and the piursners, on the 4th of 
July, tendered the remaining 10 hhds. and 10 qr. casks which 
tiie defender then declined to accept, upon the plea that he 
had lost the market through the pursuers' failure to deliver 
the warrants in due time. The question, therefore, turns 
upon this, whether under the written contract of parties the 
defends was well founded in his demand for dock warrants in 
lieu of a vessel designated wherein to ^ip. The mercantile 
evidence is contradictory as to whether an obligation " f. o. b. 
" ship in London** is equivalent to or can he trannnvted into an 
obliffation to deliver London dock varranti in GUutgoto, The 
preponderance of the mercantile evidence does seem inclined 
to decide that such a transmutation is legal, and may be de- 
manded. But looking to the rule which the courts of law 
have established both in England and Scotland for the inter- 
pretation of mercantile documents of that description, the 
Sheriff cannot say that the defender was entitled to insitst on 
such a change of the seller's obligations, and that if it was not 
made, he was free of the bargain. The defender, if he had 
chosen, might in the contract have taken the pursuers bound 
to deliver the brandy free on board ship in> London, or to de- 
liver a London dock warrant in Glasgow when required by 
the purchaser. He has not done this, however ; but stipulated 
for free delivery on board ship in London only, and the de- 
fender does not allege that he ever named a vessel on board 
of which the brandy was to be shipped. There was undoubtedly 
a mora, and a very great one, in the case, but it lay with 
the defender, not the pursuer. It may be very true that he 
would have acted wisely in stipulating for free delivery on 
board, or delivery of a dock warrant ; but he has not done 
this, and he is not now entitied to call upon the Court to make 
a different contract for him from what he has made for himself. 
It is true, it may be gathered from the oorrespondenoe and 
proof that the pursuers really had not the remainder of the 
brandy, which was lying in Charente, to deliver, till the 4th 
of July, when they tendered it, and that in the interim they 
concealed this fact from the defender, and made various ex- 
cuses for not delivering dock warrants. But the way to have 
correcUy tested this, and really to impose on the pursuers the 
obligation of forthwith delivering the brandy firee on board, 
would have been to have required them to do so in implement 
of the contract, and not endeavoured to make a new contract 
from what had actually been made. 

Act. T. G. Wbioht. Alt. Jamks Kitcbtk. 



22d October, 1858. 

SHERIFF COURT, GLASGOW. 

(Mb Shebiff Bell.) 

M'Lbav v. Cabbick & Co. 

Suspension — Decree. — Sheriff Court Act 16 and 17 Vict, cap. 
80. Small Debt Decree obtained in absence, on which im- 
pritonmcnt had followed, reviewed and recalled, in renpect 
the oru/in of debt or ground of action had iu)t been correctly 
ttated. 

This was a suspension under the 26th section of the Act 16 
and 17 Victoria, cap. 80. The suspender stated in the peti- 
tion that the respondents had incarcerated him on a decree^ 
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olvtained in the Small Debt Coork^ agaaiiBt him and oihan for 
the ram of £0 6s, and he craved that the aame ahoukl be 
reviewed and recalled, in re^Mct, (1.) ^le rammona had been 
iaraed on an acooant in the following tenna: — "Alexander 
" M'Lean, John MoRiaon, Chariea Kttr, and Neil Ounpbell, 
" to Cairick k Co., 1857, Sept. 22, To lent cash, £12. Bj 
" caiBh, £2 15s ;** and that the decree in confwmity with said 
account was not pronoonoed against the defiandeis jointlj and 
aeyerally ; and (2.) That he had never borrowed soch a sum 
from the respondents, but that he was joint obligant on a pro- 
missory note, granted to the respondents by him and the other 
parties named, for £12, whioh had been advanced to John 
Moirison. 

The respondents entered appearance, and the record having 
been dosed, and parties heard, Mr Sheriff Bell pronounced 
the following judgment^ whidi haa been acqui e sced in. 



CfUugow, 22<2 October^ 1858. — Having heard parties* procu- 
rators, and reviewed the process, finds th»t it is enacted by 
the 26th aection of the Act 16th and 17th Vict, cap. 80, 
" That in anv case in which a decree, pronounced by the 
" Sheriff in tiie Small Debt Court, for any sum exceeding 
" £8 6s 8d disll have been put into execution by imprison* 
" ment^ the party so imprisoned shall be entitied to bring 
'* such decree under review of the Sheriff, by way of suspension 
" and Uberation :** finds that, under this enactment, decrees 
pionoimoed in absence, upon whidi imprisounent has followed, 
are equally subject to review as decrees in presence ; therefore 
repels the first preliminary defence : Finds that the statements 
in the petition are relevant to warrant the conclusions ; there- 
fore repds also the second preliminary ddenoe: Finds, upon 
the merits, that it is enacted by Sec. 8 of the Act 1st Vict., 
cap. 41, that every small debt summons or complaint shall 
** State shortiy the origin of debt or ground of action :" Finds 
that the origin of dcmt in the present instance was a pro- 
missory note for £12, granted by the suspender, jointiy and 
severally with three otlwr persons, to the respondents, on 22d 
September, 1857, and payable on demand: Finds it, how- 
ever, instructed by the copy small debt summons. No. 5, that 
the respondenti therein sue the suspender and three other 
persons for the sum of £9 5s, " per account," and the account 
accompanying said summons is in these terms, (as quoted 
above) : Fin£ that there is here no reference to said promissory 
note, nor to the joint and several obligation thereby consti- 
tuted, nor is it set forth that the saspender and other defenders 
are joinUy and severally liable for the " lent cash,** libelled, so 
as to justify procedure against each for the whole amount; 
therefore, ^inds that " the origin of debt or ground of action" 
was not correctiy set forth, as required by the statnte, in sud 
small debt summons. Repels the defences, and 8n^)ends and 
recaUs the said decree, in so far as directed against the 
susponder, dismisses the said small debt action qtu>ad him, 
and grants warrant for the liberation of the suspender, 
Alexander M'Lean, in so far as detained in prison on diligence 
prooeeding on said decree. But in respect he allowed said 
decree to be pronounced in absence, and also a charge to run 
thereon witiiout bringing a sist thereof, finds no expenses due, 
and decerns. 



(( 



«< 



Act. J. Galbratth. 



Alt. T. G. Wright. 



22d October, 1858. 
SHERIFF COURT, GLASGOW. 

(Mr SnfiBiFF Bell.) 

Graham v. Brrzzv. 

Rale — Reference — Interdict. — Circumstaneet vhich teere Jield 
to ronstitt'le a Contract of Sale of llcriiagt and reference an 
to the price tlitrcof. 

The pctitioiiei* and respondent are proprietors of portions of 
ground situated respectively on the north and south of a statute 
labour road which forms the common boundary. This road 
being an inconvenient access to the property belonging to the 
respondent, he applied, with consent of the road trustees, to the 



petitioner for pmrnission to make certain alterations, to cftet 
whioh it would be neosasary to remove part ol the petitioasr's 
boundary wall, and to fonn the line of road as altsred upon 
part of his ground. After some oommuninga between the 
parties, the agent fbr the petitioner wrote to the road surveyor, 
(who, on behalf of the road trustees, was anxiona to have tbs 
pr up oae d alteration completed :) "That on my (the petitidMr's) 
" wall being taken down and rebuilt^ free of e ip eu s e to ne, 
" I will give what ground is required for widening the rosd 
" at 10s per square yard f and if the rate of price be ob- 
jected to, "I am willing to refer that to Mr John Garrick, 
" Siqwrintendent of Streets and Buildings.** A copy of tin 
letter was forwarded by the surveyor to the respondent, who 
answered, "I am not indined to aooede to Graham's rsqoert^ 
as I think it by far too high. I am quite willing to Isavs 
the matter in the hands of Mr Carrick, and abide by hii 
** award." Both of these letters wen laid by the Sarvcyor 
before Mr Carrick, who, along with the parties, visited tho 
ground, and, after hearing them as to the value, iasned a note 
of award in the following terms: " I am of opinion that m 
" addition to the rebuilding of the wall, and aU ezpenses eon- 
" nected witii the alterations, Mr Braen shonU pay at tiis 
" rate of 2s 6d per square yard, making the sum of £8 18s 9d 
" as compensation for the ground to be surrendered by Mr 
"Graham.** 

The petitioner being dinatisfied with tiie sum aSowed ly 
Mr Carrick, repudiated the reference, and although repeatedly 
appUed to by the respondent fbr permission to exeootethe pro- 
posed alterations upon the road, he refused his oonaeni. Upoa 
this the respondent intimated that on a particular day hs 
would proceed with the work, and having done so, the pusmt 
application was pre s en ted to interdict "him, and all ethos 
" acting under his instructions or employment^ directly or ia- 
" direcUy, interfering with the petitioner*s boundary waB, or 
in anv way inferferiog with the petitioner's property, and to 
rebuild and restore the old wall on the line, and in tbs 
" state in which it stood whan he commenced his said im- 
" warrantable operationa." 

The respondent, in defence, pleaded that a valid sale of tiw 
ground required fbr the alterations had been made to him by the 
petitioner; that Mr Oarrick's award fixing the price was bind- 
ing upon both parties ; and that, being preponsd, and baring 
offered to implement his part of the contract, he was entitled to 
proceed with the operations now sought to be interdicted. 

Thereupon, Mr Sheriff Bell found that the dlrcamstaaosi 
did not warrant the respondent proceeding with the alteratiooi 
at his own hand without judicial authority, and therefore 
granted interdict as craved, reserving to the respondeat his 
right to apply to a competent Court to compel the petitiensr 
to carry out the contemplated alterations on the road is 
question, and to the petitioner his defences to sudi i^iplicatian, 
and found neither party entitied to expenses. Both psitiei 

i having appealed this judgment, the Sheri£^ S&r A. Ahson, 

] pronounced the following interlocutor:— 

Having heard parties' procurators, under their mntnl 
appeals upon the interlocutor appealed against and whok 
process: Finds that the matter at issue between the parties 
depends entirely on the two letters of the pursuer and defender, 
dated 10th and 16th December, 1867, being Noa. 1 and 2 of 
No. 5 : Finds that, by the first of the letters, the pursoer, 
Graham, through his agent, Mr Paul, wrote to Mr Ferguson, 
the road surveyor, as follows: "Mr Grahxun cnlled to-dsy, 
" and haa instructed me to say that, on his boundary wsH 
" being takisn down and rebuilt, f-ve of expense to h on, he wiB 
'* give what ground is required for widening the road at 10s 
" i>er square yard, but if Mr Breeze demurs to rate of pricey 
" ho, Mr Graham, is wilUng to refer that to Mr John Carridk, 
" Superintendent of streets and buildings. Should tiie above 
" be declined, there is an end of the matter:" Finds that to that 
letter the defender, Br«e3», in a letter ahio addressied to lb 
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Fergoaon, wrote aa foDowa : ** Your fibTOor of tbe lOtii ouirent 
" raoflivod. I am not indiiied to aooede to Graham*a raqueaty 
" aa I think it hr too high. I un quite willing to leave the 
** matter in the handaof Mr Garriok, and abide by hia award:** 
Finda it alleged by the defender, and not denied by tbe 
purauer, that the partiea accordingly appeared before Mr 
Oaniok, the referee mutually ohoaen, who heard tbem TerbaUv 
at full length, and Tiaited the sround refeired to, though 
without any written pleadinga: Finda it proved, by the pro- 
duotion No. 8, that Mr Garriok, on 29th January, 1858, 
iasoed an award, eop&ea of which were aent to both partiea, in 
the following terma : " I am of o^auion that in addition to the 
rebuilding of the wall, and all ezpenaea oonneoted with the 
alterationa, Mr Breeze ahould pay at the rate of 2a 6d per 
aquare yard, making the aum of £8 13a 9d aacompeniBa- 
" tion for the around to be aorrendered by Mr Graham." 
Finda that the fereaaid lattera addreaaed to Mr Fexvuaon, the 
road aurreyor, who waa the party deairoua to get the altera- 
tion made, and acted in a manner for both partiea, amounted 
in law to a oonduded agreement, from which neither party 
waa entitled to reaile, and by which both were bound : Finda 
thataome o ur r e a pon d eno e thereafter took place between the 
partiea, in oonaequenoe, it would appear, dT the purauer be- 
mg diawtiafied with the amall aum awarded by Bfr Carriok, 
and of the ground g^ven up bong taken by the defender 
Breeae^ when he thought it waa to go to uie Road TVua- 
teea, in oonaequenoe of which he declined to go on with the 
agreement; Mid the defender, at hia own hand, proceeded 
to cany the piopoaed alterationa into eSaot, whicJi gave riae 
to the meaent application for interdict at the purauer'a in- 
■tanoe: Finda, in point of law, that, undw the circumatancea 
now aet forihf the defender waa entitied to inaiat on the agree- 
ment bdnff carried into efifoct; but the proper way to do 
that, would have been not to have prooeeded hrevi manu at 
hia own hand with the operationa, but to have applied to the 
Court for authority to execute Uie idterationa, and to have 
conaigned in the lianda of the Clerk of Court the amount 
Ibund due by Mr Carridi: the referee, aa the oompenaation for 
the ground, llierefaire altera the interiocutor complained of: 
BecaDa the interdict : Appmnta the defender to conaign in the 
lianda of the Clerk tiie amount found due by Mr Carrick tbe 
referee ; and anthoriaea the purauer to uplift the aame when 
conaigned, and on tlua bong done, diamiaaea the application : 
nnda the defender entitled to hiJf coeta only, in reapect he 
baa been found right on the merita, but wrong in the mode he 
took for enforcing hia right ; and remita the account of aaid 
6aq)enaea to the auditor to tax and report, and decema. 

Act. KicHD. WCvLLOCB. Alt. Alkx. Youko. 



26th Octobbb, 1858. 

SHERIFF SMALL DEBT COURT, GLASGOW. 

(Mr Shsbhf Stislb.) 

William OopLAin) (Mkiklx's Tbustbb) v. Dobh k Co. 

Bale— Delivery^BeatitutioiL— ^eM, thai a Seller who had 
delivered goodi at the premitet of a purchater, after the latter, 
wAo wu in iveolvent etrcunu^anceg, had abeeonded, wot 
eniitUd to remove them; and that depoeiting the good* in the 
pur^aeer't premiaee, and into the cuatodf of hie ahopman, 
did not, t» the eireumelasteee, eonetitviteddiieery. 

This waa an action at the inataoce of tho Truatee on the aeqnea- 
trated eatatea of Jamea Meikle, for payment of the value of a 
quantity of teaa which the defendera had aold and delivered to 
the bankrupt* but which they aubaequently removed from the 
bankrupt'a premisea. 

From the proof it appeared that on 15th April laat, Meikle, 
the bankrupt (who waa then in diflScultiea), ordered aome teoa 
from the defendera, and that on the evening of 21at April, the 
defendera delivered the teaa at Meikle'a ahop. Meikle had 
left hia ahop that uunrning, aaying to hia ahopman that he waa 
going to the country. He never returned, aud hia eatatea 



were ahortiy afterwaida aequeatrateJ. On 25th April, the 
defendera, finding that Meikle had not returned, removed the 
teaa from hia ahop, where they were lymg unopened, to their 
own premiaea. 

The Sheriff, after hearing partiea, held, that aa the bank- 
rupt had not returned after leaving on the 2lBt April,- and aa 
there waa no evidence to ahow for what purpoae he had left, 
the preaumption waa, that he had then intended to abacond 
eedereforo; that aa the teaa had been received after the bank- 
rupt'a departure, there waa no delivery, and the truatee waa 
not entitled to the price. Hia Lord^p therefore aaaoilzied 
the defendera without coeta. 

Aa. DoNavN Lknnox. Alt. John Kidrtow. 



27th Ootobkb, 1858. 

8HERIFF COURT, PERTH. 

(Mr Shebitp Babclat.) 



John Thomson and Andbkw Moncbteff, Suspendera and 
Petitionera, v. Hugh Fbasbb, Charger and R«ipondent 

Bill — Suapenaaon — Stamp — Hdd^ that a party vho had paid 
a BiU on behalf of the Aeoepton when it became due, wat 
entitled to ineert hie name at Drawer (the BiU being blank 
in the J)rawer*$ name), and hereafter to <^rge the Aeeqi- 
tort for payment. 

In the apring of laat year, the auapender, Thomaon, took a grass 
park from Mr Macduff of Bonhard, at the rent of £15 5a, 
for which he granted the bill in queation — the other auapender, 
Moncriefl^ having accepted the biU along with him aa aecgirity. 
When the bill became due in November, Mr Macduff placed 
it in the hands of the British Linen Company'a Bank at 
Perth for collection, without, however, inserting hia name aa. 
drawer. Hie charger, on behalf of the auapendera, paid the 
amount of the bill to the Bank, and inaerted his own name aa 
drawer. Some montha thereafter, he proteated the bill, and 
charged the acceptora, who tiieroupon brought the preaent 
auapenaion — the principal ground Iteing that the auapender, 
Thomaon, and Fraaer, the charger, were partnera, not only in 
the park, but in other tranaactiona. Thia averment waa 
denied by Fraaer, and now fonna the aubject of another action 
in Court. The Sheriff-Substitute, on hearing partiea* procu- 
ratora, pronounced the following interlocutor: — 

Perth, llth Jvney 1858. — Having heard partiea' procuratora, 
and made avizandum with the prooeaa, in reapect of tiie 
regular and formal execution of charge, repels the tenth plea 
in law for the auapendera: Finda that the charger, being in 
poaaeoirion of the bill chaiged on, and on the face thereof 
the drawer, ia entitied to the preaumption of being an oneroua 
and bona fide holder: Allowa the auapendera to prove the 
revene, by the writing or oath of the charger: Granta 
diligence againat havera to be reported, or a reference lodged 
to oath, between and thia d^-week. 

(Signed) HuCR Babcl.vt. 

Note. — Bills are highly privileged documents, and tbe 
holder ia entitied to the preaumptiona ariaing from their 
privilegea. He is liable to no exception but what appears 
on the face of the voucher, and any contrary averment can 
only be proved by his writmg or oath. Tlie only limitation 
to tiiiA rule is a distinct averment of fraudulent acquirement, 
in which care in odium of fraud, parole evidence li.os 1>eeii 
admitted. There is no such averment on the reci>rd. The 
suspenders' averment is, that the charger touk up the bill at 
their request from fuuils arieiug from a oopartncriihip. 1'his 
is denied bv the charger, and forma the aubjoct of another 
action in dourt There Is here no arcnueut of fraud, hut 
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merelT of non-onerosity. The chaigw is holder of the bill, 
with hie name filled in m drawer. It does not Batter that 
he candidly admite that he fiUed in hie name after the bill 
became due, and when he advanced the oontente. It was 
the £aiilt of Bospendera, that they aocepted a bill blank in the 
drawer's name. They can be in no better position, than if 
they had signed' a bhmk bill stamp as a skeleton biU. Sndi 
has been found to be a general mandate to the extent of the 
nun carried by the bill stamp, and which rendered the sub- 
scribers liable to whomsoeyei the note i» subsequently made 
pajrable. It mattered not at what time the skeleton bill 
becMue flesh by living words. Had the bill been subscribed 
by Bir Maodnff, as drawer, with a blank indorsation, the 
c£arger, on retiring the bill, would have held the same position 
as 1m now does. If he had retired the bill without such 
indorsation, on a mere n$oeipt» he would then not have been 
so connected with the bill as to warrant summary diligence ; 
but at present he has the same privilege as Mr Blaodi^ had 
previous to the chai^ger's connection therewith. It mav have 
oeen that he advanMd the contents of the bill, seeing that he 
was entitled to become drawer; and had it not been so, he 
might have refused the advance, or insisted on a separate bill, 
so as to confer upon him the same privileges. The receipt makes 
no difference upon the rights of the parties. Tlie suspenders 
themselves repudiate the reosipt as not probativa Had it 
been in general terms, a presumption would have been raised, 
that the sum had been paid by the aocepton. If it is to 
have any eflect, it is merely to remove this presumption. 
The only dedsion in whidi toe suspenders have any shadow 
of authority is the case, 25ih November, 1808, Hood, reported 
by Htune. That decision was not unanimous; and there 
Mypears to have been in that case the element of fraud. Be 
that as it may, there is a series of dedsions both before and 
alter that of Hood, which supports the right of a person ad- 
vancing money upon a bifl at any tioM to fill in his name as 
drawer thereof. 6fA Jwu, 1805, Tlkomton (ffume); Uh June, 
1806, LmiMden{HiuM); \9ih November, 1810, PUker {HMme); 
V!lk Fdmuary, 1824, SmUh; 8/A /Wy, 1846, Orauieh; IBth 
DeeemJber, 1854, Martin. 

(Initialed) H. B. 

The suspenders i^pealed against the above interiocutor, 
and craved to be heard ; but thereafter they withdrew the 
craving to be heard, leaving the matter to be disposed of by 
the Sheriff on a perusal of the caae. The Sheriff, however, 
pronounced the following interlocutor: — 

Edinburgh, 7th September, 1858.— Appoints parties to be 
heard in reference to the point adverted to in the fcJlowiDg 
note, and that en a day to be appointed, or at next ensuing 
sittingp. 

(Signed) Edwabd S. Gobdox. 

Note. — The Sheriff, on considering this process, entertains 
some doubts whether the bill in question can be supported 
under the Stamp Laws, as a bill in which the chaiger and 
respondent stanas as drawer. After a bill has been issued or 
put into the circle, it has been held that it is not competent 
to make any alteration on its terms which changes its character, 
even with consent of iJl the parties to the bill, because that 
in eflect would be to oonstituto a new bill or obligation, re- 

auiring a new stamp. Can then a drawer be inserted alter 
tie bm has been placed bv the person who was intended to 
stand in the character of drawer, in the hands of a Bank for 
collection, and after tiie bill has been paid to the Bank! 
Apart from this question, which does not appear to have 
been pleaded, ^e Sheriff does feel the case attended with 
difficulty. 

(Initialed) £. S. G. 

Upon hearing parties' procurators, the Sheriff pronounced 
the following interlocutor : — 

Ediidmrgh, 21ih October, 1858.— The Sheriff having heard 
parties' procurators as to the point referred to in the preoed- 
mg interlocutor and note, and made avizandum with and con- 
sidered the process: Dismisses the suspenders' appeal from 
the interlocutor of date 11th June, 1858, and affirms said 
interlocutor. 

(SigncJ) Edwaed 8. GoitDoir. 



Note. — Alter aOMii considering the objection to the bQl, 
founded en the Stamp Laws^ the Sheriff has come to be 
of opinion, that the objectian does not apply to this esse. 
The oil! was not signed by any person 9M drawer until the 
defender signed, so that there has been no alteration on the 
writ^ and until the defender's signatore was adhibited, the 
document was not a completed biU. It has not been psid by 
the acceptors, and is still a doeoment which might be passed 
from one persento another, by indotsatum, without requiring 
any other stamp. In regard to the other points of the case, 
the reasons aasigned by the Sheriff-Substituto appear to be 
conclusive. 

(Initialed) E. a G. 

Att. VLxuviuM JiMJSsow. Alt. W. J. Fhaszs. 



28tb Octobbb, 1858. 

SHERIFF SBf ALL DEBT COURT, AYR. 
(ICa Shbbiit ]EU»iaoN.) 



M'ALnNi 9. Tm Glasgow ahd South- Wkstebk Railway 

COMPAKT. 

Responsibility of Common Carrier for ICsdelivery of Goods. 
— BeUL, that a Railway Compamg w not entitled to make a 
di^ndtion b et w een Oooda ddivertd to them for omrriage bf 
carriert and by the ffeneral pnbUci — and that they are Uable 
in damageafor not ddifoering Qoode aeoordmg to their ad- 



Iv this action the ponner snes the Glasgow and Soath-Westera 
RailwayCompany, under the following dreumstanoea explained 
at the hearing of the case: — ^The pursuer, who is a carrier by 
road between Irvine and Glasgow, frequently receivea, in the 
course of his business more goods than he can convenientiy 
convey by his carta, and has been in the habit, when this oc- 
curred, of sending the surplus by railway, previooaiy placing 
his own address above, and so as to cover that- of the eonsig* 
nees, whereby he is enabled to receive the goods from the 
railway company on their arrival, and Jdiver them himself to 
the ooBsigneee. On 10th September last he delivered to the 
defenders at Glasgow seven padcages of goods with his own 
address (Jaoed on them as above mentioned, but on applying 
for the goods at Irvine Station, he was informed that none had 
arrived for him; in consequence of which he wrote to the Goods 
Manager, inquiring after the goods, who by letter informed 
him that they had been delivered to the parties to whom they 
were addressed. The pursuer then discovered that by inatnc- 
tions of the railway officials his addresses had been torn oB^ 
and the goods delivered by the Company's servanto to the con- 
signees. He accordingly raised this action, (1,) For loss sns* 
tained by him through the Company's refusal or fisilore to 
deliver the goods to him, being the amount of jteoAt he wonU 
have earned on their carriage; and (2,) For damages sustained 
and to be sustained in his trade and business throogh their 
sud refusal or failure, or through th«r refusal to receive and 
carry goods addressed to him, to the obstruction of his trade 
and business, and to his prejudice and disadvantage. The 
&cts above stated were admitted by the defenders, who con- 
tended that they were entitled to remove carriere' addresses, 
and deliver the goods to the bona fide consignees, and thereby 
put an end to a practice whidi they alleged had been intn>> 
duced by carriers to and from places situated along their line 
of railway. The pursuer, in answer, maintained, that the 
defenders having admitted that they aocepted the goods fnr 
carriage with the defenders' addresses upon them, th^ were 
bound to df liver them to him. and that the defif^nders wrren<4 
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eotitlad to xoako mny diitinotion befeweon immtn and the 
general pablic with raferenoe to the oamage of goods, but 
were bound to treat all alike. 

The Sheriff-Substitute found that the defe&den' plea was not 
tenable, and that damages were due under both heads of the 
daim, which were assessed at £8 8s. 

AeL Jab. Dicku, Irvine. AU. Wk. Pollock, Ayr. 



80th Ootobxb, 1858. 

SHERIFF COURT, aREEKOCK. 

(Ms BaxBiwF TximxHT.) 

M'PHUV v. AjfSTBUTHSft. 

Bankrupt — Retention — Ranking. — The tiffent for a brantth 
bank became bound, by the bond granted by him, to pay to the 
bank one-eighth of the loeeet that might occwr in the butinett 
Iranoaoted by him. He diteo¥nted in this capacity certain 
biUi. He had previoudy made a purck€ue of timber from 
the party who woe one of the obligants on the bilU. This 
party haioing become bankrupt, in an action aJt the inttanoe of 
the Trmtee on hit eequeatraUd ettate againtt the bank agent 
for the price of the timher,^HeLd, thai at the bankmpt had 
mot come under any obligation to pay to the agent the ammuU 
oflotthe had boand himself topay to the bank, and aa there 
SKU no privity of contract on the part of the bankrupt with 
the agent and the bank, he wot not entitled to plead Betention 
of the price of the timber, at againtt the bankrupt ettate; and 
at the bank had ranked upon the ettate for the full turn in 
the biUt, to tuttain the plea would be to allow a tecond Bank- 
ing on the ettaiefor the-tame dett. 

Anbtxuther was agent for the branch of the Western Bank 
at Port-GUsgow. In that capacity he became bound, in the 
bond granted by him, to pay to the bank one-eighth of the 
losses that he might incur in the coune of his agency. 

In the capacity of agent he discounted oertain promissory 
notes granted by Patterson, «f which he received the proceeds, 
or for which he granted a guarantee. Previous to this, An- 
atmthar had purchased fhnn Patterson a quantity of timber. 
The promisMry notes were not retired when they fell due, and 
ultimately Patterson became bankrupt and was sequestrated. 

An action was brought by the trustee on his sequestrated 
estate against Anstruther for the price of the timber. 

Anstruther pleaded in defence — that he was entitled to re- 
tain the price of the timber, as against the amount of loss that 
the bank might call upon him to pay arising upon the bills he 
had discounted for Patterson. 

The Sheriff^Substitute pronounced an interiocutor, in which, 
after finding the facts that have been detailed, he found in point 
of law— ''That the defender is not a creditor of the bankrupt 
estate, in respect of any such sum that he may be called upon 
to pay to the bank, and that he is not entitled to retain the 
price of the timber in question ;** and therefore decerned in 
terms of the oondusifjns of the libd, adding the subjoined 
note: — 

'<N0TB.->The Sheriff-Substitute has <been unable io find 
ffrounds for sustaining the defender's claim. He does not set 
forth how it is that he has become a creditor of the bankrupt 
estate, in respect of the loss on the notes he may be called 
upon to pay to the bank. He is certainly not on the footing 
of a cautioner for Pattenon; for, on the contrarv, the position 
of matters seems to l>e, that Patterson, by discounting or 
guaranteeing the amount of the notes to the bank, became 
liable to repay the amount to them alone, and the obligation 
of the defender, under his bond of caution, was a separate 
transaction with a third party, which, for anything that ap- 
peus, was latent, in so Cur as regarded Patterson, and with 
which ho had no concern ; and that though a claim may have 
ariKtiM ttgaiuiit the defender in consequence of PatterHonV 
failure to retire the noter, Pattci'Hon liai« u^t in auv wnv 



become bound to relieve the defender firom the loss he might 
sustain through the obligation he may have come under to the 
bank. 

** In the case of ChritUe v. Keith, 29th June, 1838 (16 S. D.^ 
1224), the Court allowed a party who had granted bilk for 
the accommodation of another, to rank for w^t he had paid, 
upon tiie bMikrupt estate of the party accommodated, although 
the holder of the bills had also ranked on that estate for the 
amount ; but tins case presents no analpgy to the p rese nt, as 
4he giaater of the accommodation bills had an undoubted right 
ef rdief against the party for whose aooommodation they had 
been granted. 

" In the present case, the Western Bank, who are in right oi 
the notes, have claimed upon Patterson's estate for tlM full 
amount in them ; and to sustun the defender's daim of re- 
tention, in respect of the proportion of loss he has become 
boimd to pay to the bank, would be to allow a double rank- 
ing upon tne same estate for the same debt. It would there- 
fore appear that the defender's claim of retention cannot be 
allowed." 

Hie Sheriff (Macfarlane), on appeal, adhered, adding this 
note: — 

" Non. — ^The whole argument of the defiander, as addressed 
to the Sheriff, was based on the erroneous assumption, that 
the defender had, on behalf of the bankrupt, Patterson, under- 
taken, and was liable in a sort of cautionary obligation to iho 
Western Bank. Now, it may be quite true tlukt under his 
bond to the Western Bank the defender may be liaUe to the 
effect and extent therein stated, but that bond was not en- 
tered into for behoof of Patterson, but purdy and entirely to 
serve the defender's own interests and purposes. In short, 
the Sheriff has been unable to see that there was, in connection 
with the bond referred to, any privity of contract whatever, as 
between the defender and the bankrupt, Patterson; and the 
defender does not pretend that Patterson is bound to him 
under any other obligation or«ontract. In order to entitle the 
defender to nuu&tain the right of retention now founded on by 
him, it would hav% been necessary for him to haveplaced 
himself, by assisnatimi or otherwise, in titulo of the Western 
Bank, but that he had not done." 

Act, Jahxs Lade, Port-GUsgow. Alt, Hugh Dhmpstkb, 
Greenock. 



left NoviMBEB, 1858. 

SHERIFF COURT, GLASGOW, 

(Mb Shkbipf Bell.) 

The Gbeekock SpxHNnra Co. v. Robbbtbov k Co. 
Principal and Agent — Contract — ^Compensation. — An Agent, 
acting under a del credere committion, told and delivered 
goodt to a purehater in hit own name, concealing the name of 
hit Principal. — Ildd, in an action at the intlanee of the 
Principal, for the,prioe of thegoodt, that the purehater wat 
entitled to plead oompentation in retpeet of a dAi due him by 
the Agent. 

The Greenock Sinnning Co. here sued John Robertson & 
Co., numufacturers, Glasgow, for the sum of £34 18s 6d, being 
the price of cotton yams sold by the pursuers, through Wil- 
liam Wardlaw k Co., agents and comminion merchants in 
Glasgow, who were employed and acted as commission agents 
for and on account of the pursuers in the transaction. 

The pursuers averred in their summons, that the business of 
commission agency was "the known, recognised, and pro- 
" fessed business of the said William Wardlaw k Co., it being, 
" in particular, weU known to the defenders, that commission 
" agency was the special business carried on and conducted by 
" the said William Wardkw k Co." 

The defenders pleaded— 

(1.) That they never had transactions with the pursuers as 
to the goods in question. 

(2.) Tliat they had purchased from Wardlaw k Co., as prin- 
ciinds, and on the faitli of Uioir l>cin;{ ffiich, had suhiMsiuently 
iHveii ilieiii '.'iiHlii. 
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(3.) That Wardlaw & Co., »t the date oT 
tioD, were indebted to them in the ram of £371 4e 6d, after 
crediting the price of the goods toed for. 

The Record having been doted, and proof led, Bfr SheriiT 
Bell, after hearing partiee, pronounced the following judg- 
menti which haa been aoqnieioed in : — 

Having heard partiei* procoraton, and reenmed concidera- 
tion of the proof, productions, and whole proceH : Finds that, 
on or about the 24th {September, 1857, tiie defenders purahased 
the yams in question from the parties, WiJliam Wardlaw ft 
Co., mentioned in process: Finds that soon thereafter, and 
before sMd yams were paid for, Wardlaw k Co. became bank- 
rupt, and the pursuers thereupon called on the defendeis for 
payment, on the ground that they (the pursuers) wars the 
owners of the yams, and the prinoipali in uie transaction, *»m1 
that Wardlaw k Co. had .'voted only as their agents: Finds 
that the defenders refuse to recognise the right of the pur- 
suers, on the ground that they did not transact with them, 
but, on the contiary, bought from Wanllaw k Co., as prind- 
pals, against whom they plead compensation, in respect of a 
much Urger balance owing to them by the said bankrupts : 
Finds that the summons sets forth that the business of com- 



mission agency was "the known, rsoQgnised, and professed 
" business of the said William Waidlaw k Co.,** and that it 
was well knCwn to the defenders that this was the special 
business carried on by them: Finds thai, in point of fiust^ the 
yams in question did belong to the pursuera, and had been 
sent to William Wardlaw k Co. to sell as agents, they recdv- 
ing a del credere oommisdon : Finds it proved, however, that 
William Wardlaw k Co. carried on a twofold budness, namdy, 
that of oommisdon agents, and of merdumts on their own ac- 
count ; and, in particular, that they were in the habit of buy- 
ing and selling yams on their own account, as well as on 
account of othen : Finds it farther proved, that the defenders, 
who had numerous transactions with Wardlaw k Co., dwsys 
dealt with them as prindpals ; and that as regards the yams 
presently in question, they were bought by the defenders at 
the solidtation of the witness James Pettigrew, salesman to 
Wardlaw and Co., who repre»euted them as being then in 
Wardlaw k Co.'s stock; and although he mentioned that they 
were of the pursaers* spinning, he " did not say anything to 
" lead the defenders to bdieve that the yams belonged to any 
" one but Wanllaw ft Co. :** Finds that the defender James 
Uubertson, who made the purchase, has deponed — " I bought 
" the yams as William Wardlaw k Co.*a property. I under- 
'' stood them to be both merchants and agents, but all our 
*' transactions with them in yams have been as merchants:" 
Finds that there is no evidence contradictory of this aver^ 
inent ; and the only document sent by the seUen to the defen- 
ders in relation to sdd yams, was the ddiverynote. No. 6/1, 
which bears simply that the yams are delivered to the defen- 
ders " by William Wardlaw ft Co.," without any disclosure 
of prindpals, or statement that they were delivered by the 
bankrupts as agents : Finds, in point of law, and in the words 
o ' fjord Mansfield in Jiabine, 7 Term Rep., p. 360, " Where a 
** factor dealing for a prindpal, but concealing that principal, 
" delivers goods in his own name, the person contracting with 
" bim has a right to consider him to all intents and purposes 
'' as the prindpal ; and though the real principal may appear 
" and brmg an action upon that contract against the pur- 
" cbfMor of the goods, yet that purchaser may set oflf any 
'* claim ho may have agdnst the factor in answer to the de- 
•* mand of the princiiial.'* See also BelCi Com., vol. /., p. 226, 
and vol. II., p. 131 ; and Pou'a Leading Gates, vol. /., p. 160 : 
Therefore, finds that, in the circumstances set f^rth, the de- 
fenders are not liable in payment of the yams to the pursuers, 
but are entitled to impute the price pro tanto in liquidation of 
the larger sum due to them on account current by Wardlaw 
ft Co: fc>ustains the defences, and assoilries the defenders: 
Finds the pursuers liable in expenses, of which allows an ac- 
count to be given in, and remits the same to the auditor to 
tax and report, and decerns. 

Note. — TLo case of Fleming, June 29th, 1832, founded on 
by the pnmviers, differed in euenlialHnu frtnn the present. 
'i'here i)ie invoice expressly bore that the goods were sold by 
h'a'aun cmd Lninox, agents, and this, coupled with the whole 
comse of dealing between them and the purchasers, was hdd 
sufficient to certiorate them that the sellers had acted as 
r.*ents merely. But in that verv cane, it was admitted that 



Lord EUenbormigh had ootraotly laid down the law in Jfsn^ 
2 Campb. Hep., p. 22, that where an a^t tmnaarts, as if ha 
were prindpal, the party contracting with him ia entitled to 
the benefit of any plea of compensation, unless he was £s- 
tinctly aware of bis character of agent in refarsnoe to the pB^ 
ticuU^ transaetiQa. Then is no evidence hare that the dsfn- 



ders knew thej were buying yacn which did not belong ts 
William Waidlaw ft Ca 



Ad, J. MoBBnox. 



AIL R. Stbwabz. 



8d Noyxmbeb, 1858. 

SHERIFF SMALL DEBT COURT, GREENOCK. 

(Mb Shdutp Tmanrr.) 

MiLULB V. Thb MAOirmo Tblbobaph Compakt. 
Telsgraph — Liability — Damages — ^Intimation of Non-Respnn- 
dbility — Sdd, that the oeemrrenee qfjtve errora im the trvn- 
mistiom, from Oreenoek to Liverpool, of am umn^tmttd te<^ 
praai of nineteen words inferred smA groet eanieaemem on the 
part of the Oompanf aa to render them UaNe in damages, and 
that thiif were not, in aueh circnmstanees, protected bg their 
pMithed vsHmatian that they are not reapomasbU for wit- 
takes or ddags in the transmiseion of unrepeaied wusaages 
from whatever cause arising. 

On 10th May last, a message was delivered by the ponoer to 

the defenders, for tranamission to Henry Woods ft Company, 

Gorre Piaaca, Liverpool, in the following terms: — 

" Send me by Tuesday's steamer, forty-five fathoms inch 
" and quarter cbaio, and iron stock-anchcv fifteen cwt. Reply." 

And there was at the same time paid to the company the 

ordinary charge for an uitrepeated message. This messsgs 

was delivered to Woods ft Co. at Liverpool, in the foQowing 

terms: — 

" Send me by Tuesday's steamer forty five fathoms inch thrse 
" quarterchain, and iron s(ock*anchor eighteen hundred wei|^t»* 

and thus contained two material inaocondes in tlie anbstitih 
tion of " Inch three quartets" for " inch and qoarter,'* and of 
" eighteen" instead of ''fifteen" hundred weight. In oonse- 
qnence, a chain and anchor of the wrong dimesuMos sad 
wdght were sent from Liverpool to Oreenoek ; and the present 
action wan brought for the purpose of recovering from the 
Td^raph Company the freight and chaiges incunvd by the 
pursuer in sending the diain and anchor to Greenock and 
sending them back again to Liverpool, as well aa the price of 
the telegraphic message, amounting in all to £8 3a. 

In answer to this action, the company lefeti^ to the con- 
dition contained in thdr printed fomui forreodviogmaasagas, 
which are as follows : — 

" In order to- provide against mistiikei^ and more eflbciuafiy 
insiure ddivery, every mcMage of consequence ought to be 
repeated, by being sent back from the station at whioh it is lo 
be reodved, to the station from which it is originally seat 
Half the usual price for transmisdon will be chariged in addi- 
tion for repeating the message. The company will not be re- 
spondble for miirtakas or dekys in the transmisdon of, nor 
for the non-deIivei7 of, nnrepeated messages from whatever 
cause arising; nor will the company be responsible for nua- 
takes or delays in the transmission of, nor for tiie nosk-delivwy 
of, a repeated message, to any ertent above £5, unless it is 
insured at the rate offl per cent." 

They pled that the condition that they will not be lesjpon- 

sible for mistakes in the transmisdon of nnrepeated meaaages 

from whatever cause arising, protected them from liability 

under this action. They referred to the Act 16 and 1 7 Vic c 

20'i, B. 66, which provided "that the use of any eleelzio 
" telegraph erected or formed under the providons cf this 
" Act, for the purpose of receiving and sending meaaages, 
" shall 1)0, subject to the prior rights or uses thereof lor the 
" servtoe of her Majesty, and for the purposes of the coinpaay» 
" and uubj«xt also to such rcasonablo regulations as may te 
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" from time to time made or entered into by tbe oompeaj, be 
'* opened for the aoiding and receiving of measagee by all per^ 
" sous alike, without favour or preCwrenoe ;" and also to the 

case of MacoMdrew v. MlectrU TeUyrajph Company, Bt^ith 
JvTut, new aeriee, voL I. p. 1703, whero the Coiirt held that 
whether regarded ae a '* r^ulation" made under the etatote^ 
or a* a limitation of thor liability at oommon law ae oamera 
of meaeagefly this was a reasonable condition. 

Hie poisuor replied, that the condition cannot be taken 
without some restriction, and that it does not protect the oom- 
jiany or discharge them from liability under all circumstanoee. 
For instance, it would not protect them from the ooneequences 
of a wilful act on their part, or that of their swvants, nor 
vrould it protect them from the consequences of gross and ex- 
cessive carelessness. And this is the view that was taken of 
the condition by the judges in the case of Maeoaidrtw; for 
though they did not require expressly to decide the point, they 
iutimated an opinion in the words of the rubric^ " that thk 
" condition would not protect the company ftam. liability for 
" misfakes arising from gross negligence.** This is further 
confirmed by the decision iu the case of PhiUipa v. OUtrk, in 
Dommon Pleas, Jturitt, voL III. p. 467. There the defendant 
liad received goods to be can-ied in his ship, under a bill of 
lading in which it was stipulated that he was not to be respon- 
sible for leokage or breakage, but it was hdd that this stipu- 
lation did not exempt him from liability fVom loss ariBing from 
leakage or breakage occasioned by the gross negligeuce of 
himself and his servants. 

The Sheriff-Substitute, after hearing parties fully, held that^ 
looking both to the subject of the message, and the amount of 
damage sued for, the message was not cue of consequence, and 
was to be dealt with on the footiug of an ordinary message, 
but that there had been such gross carelessnefiB iu the trans- 
mission, as to render the defenders liable in the damages 
sought. In giving judgment he said : — The question that arises 

in this case is one more of fact than of law, and is this, was 
there in the transmission of the message such gross careless- 
ness on the part of the defenders as to deprive them of the 
protection or the r^ulation ? It was stated in evidence by 
Mr BriggSy the agent of the other company, that the rule 
in his company was to transmit the message letter by letter, 
without any latitude or variation of any land from the mes- 
sage as given in, and both witnesses concurred in saying that 
the per centage of errors in the transmission of messages was 
very low, and complete accuracy could in the general case be 
attained. I assume, then, that absolute and hteral accuracy 
may be attained, and ought to be the nile, in sending tele- 
graphic messages ; and let us then feraoe the progress of the 
message from Greenock to the next station at Glasgow, from 
thence to CarUsle, and then to Liverpool. When the message 
reached Glasgow the " a** in Millar, the sender's name, had 
been changed for " e,'* and the " d" at the end of Woods, the 
party to whom the message was to be sent, was dropped. In 
other respects the message was correct. At the next station 
— C^arlii»le — ^the two serious errors appeared, the substitution 
of " three quarters'* for '* and quarter,'* and "eighteen** for 
"fifteen;" and at the Liverpool station the word "reply" 
was omitted. Several minor inaccurades were also poiuted 
out, but they do not appear to be such as cui fairly be founded 
on. It appears that the symbols used to represent 15 and 18 
are to some extent similar, and might be liable to be mistaken ; 
and if this mistake had stood alone in the message, I think it 
is one of the class from which the company's regulations would 
have protected them. In M' Andrew s case tibe mistake was 
similar in character. The message was addressed by the con- 
signee to the owner of the ship loaded with oranges, and was 
" i^'oam, proceed direct to HuU." The message delivered was, 
" proceed direct to Southampton;'* but it api)eared that in 
the defendant's mode of telegraphing the letters iu the names 
of these two ports were represented by a certain number of 
Rhort horizontal strokes of different lengths, which might be 
mistaken one for the other. But tlie substitution of " three ** for 
*' and** oould not, it appeared, possibly have proceeded from | 
mbireading the instrument, but must have tjeen the result of 



negUgenoe. The omisiiion of "Beply" also has not been ex< 
pUdned on any tdausible ground, and affords stnmger evidence 
of carelessness than any other part of the message. Two safe- 
guards sgaiost error have, it appears, from the omission of 
this word, been neglected either in the transmission of the 
message jBrom Carlisle or in its receipt at Liverpool, llie end of 
a message is denoted by two ticks of the needle to the leffe^ 
and either the transmitting derk must have finished the mes- 
ssge without the word, or the receiving dark must have cut it 
short without waiting for the signal Uiat it was fimshed. But 
further, the number of words is transmitted along wiUi each 
messi^, to sfford a means of checking its oorreotnesa by 
counting them. The number ol wcrda that was telegraphed 
frt»m CarUsle was nineteen, and the receiving derk at Liverpool 
should have been warned that something was wrong when he 
found only eighteen words in the message as recdved by him. 
It a said that he counted "hundred-weight** as two instead of 
one word, and thus found nineteen words in the message. 
But this does not seem to be a aatisfactcxy answer, as " hun- 
dred-weight" is indeed only one word, and would seem to 
have been written so by him in his transcript of the message. 
It is said, again, that the omisdon of "Beply" mifht have 
been caused by the disturbing force of atmospheric dectridty 
holding up the needle, while that word was bdng tdegraphed, 
and that the word might in this way have been pasMd over. 
But the witness who stated this, who was the agent of the 
defenders* company, stated it only as a theory, for he con- 
fessed that he had neyer known the case of a word having 
been omitted from a mesesge from this cause. And the other 
witness, Mr Briggs, gave it as his decided opinion that though 
a message might be confused and unintelligible by the pre- 
sence of atmospheric dectridty, this could not have the offset 
jof droppdnff one word out of a message, and that although it 
might render some part of a message uniuteUigible, the point 
of the needle would warn the recdving derk that all was not 
right, and it would be his duty to dgnal back to the station 
from which it was sent Uiat it was unintdligible, and the 
message would then be repeated. Whatever might be the 
result in law, there had been only one of these mistakes in 
this message. I think it is imposdble that so many inaccura- 
cies and errors could have occurred in it without there having 
been such gross carelessness in the transmission as will render 
the defenders lisble in the damages sought^ which are tiie 
direct consequences of the errors committ^. 

Ad. R. & & Null. Alt, W. M'Clubk. 



8d Koyeubsb, 1858. 

SHERIFF COURT, GLASGOW. 

(Mb Shbriff Sxith.) 



WlLUAM MOBKLAVD V. JaHES ClABK AND J AMES M'KlNLAT. 

Theft— Sale— Restitution— Warranty.— J7e/c{, that the oumer 
of a mare, «kieh hcui been wUitn from Kim, was entitled to 
recover its value from a bona fide pun^ater who, ante litem, 
told it with a Warranty of 90%mdne88, the animal having 
been returned pendente lite, under the Warranty, and after' 
VHirde retold. 

Thb pursuer, who is a merchant in Belfast, on 16th April last, 
brought to Glasgow, for sale, a grey mare, whidi, on the fol- 
lowing day, he exhibited in Rutherglen market, and lodged in 
the stables of Mrs Boyd. Upon the 18th April he caused the 
mare to be removed to the stables of the defender, Clark, and, 
as alleged, committed it to his custody. Shortly thereafter, 
and on the same day, it i4>peared that a person of the name 
of Stitt, who had led the animal from Boyd's to Clark's stables, 
obtained possession of it, without the authority of the pursuer, 
aold it, and absconded with the price. 

In theae circumstances, the present action was brought for 
restitution of the mare, or payment of its value — (1.) as against 
Clark, on the ground Uiat he had wrongoudy parted with it 
while in his custody; and (2.) as againat M'Kinlay, on the 
gr(»und that it was siden property in his possession. 
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In deftnoa it was ploadad — 

For ChA — TbMlL iba nuve luid jyarm been oommitiad to 
hisooBtody. 

For M'Kinbiy— (1.) Thai he had pniehMad the mare firam 
ft ponon who waa oatensihlj the owner; and (2.) llkai on 20th 
April, before the inatitation of this action, he had aold hor. 

Ptoof haying been led apon the iaaaea raiaed by theae de> 
fenoea^ it appeared that^ aoon after tb^ aale by M^Kinlay had 
been made, the pmaner ctSled upon him, making inqoixy aa 
to the mare, when he waa told that "ahe waa not fiur away" — 
that although aold, the aale had been under wairanty of aoond- 
nea> — ^that it had been returned aa nnaoimd, and reaold. 

The puxaner then pleaded that, aa regarded the defender, 
MOSIinlay, the qneation ahould be decided aa if no aale had 
been made, in reapect — 

(1.) The alleged sale had been amwiHed, in oonaeqaanoe Of 
the fiulnre of a condition which waa eeeentiaL 

(2.) That the delivery of the mare to the party pordhaaing 
from him, waa virtoally a deliTery on trial ; and, 

(8.) That he waa in malajtde in reaeDing penif cute Ute, 

Mr Sheriff Smith, after hearing partiee^ prononnoed the 
following judgment^ which, on appeal, haa bean wmpUcUer 
confirmed by Sir ▲. Aliaen*.< — 

Haying reaomed oonflideration of tlna prooeaa, with the 
proof led, and haying heard partiea' procoratora thereon ; In 
uot^ Finda that the puraaer waa owner of a grey mare which 
he brought firom Ireland on 16th April laat, and placed in 
Mra Boyd*a atab&ea, M'Fheraon Streot, Glaagow, with the 
yiew to aeU her at the Horae Market^ which wa« to be 
held at Glasgow on the following day: Finda that the mare 
waa taken to the Horae Market x>n the following day by 
the porauer, aaaiated by a peraon named ^^niUam Stitt, bat 
the puraaer failed to aell her, and ahe waa taken badk to 
Mxa Boyd'a atablea: Finda that next day, Friday, 18th April, 
Stitt, at puraaer'a requeat^ took the mare to Uke aiaUea of the 
defender, Jamea Clark, but he haa failed to prove thfit thia 
defender reoeiyed her into his coatody; and thia defender 
haa proved that he deaired Stitt to take her away, whidi 
he did, and brought her back io Bira Boyd a atablea, where 
ahe remained till 22d April, when ahe waa again taken away 
by Stitt and aold to defender, M'Kinlay, for between £2S and 
£24, without any authority from the puraaer, and without 
accounting to the purauer ror the price: Finda that the mare 
waa ihua atolan uom the puxauer by Stitt: Finda tiiat the 
defender, MOSinlay, aold thia mare after he had bought her 
from Stitt before thia action waa raiaed, and before he knew 
that ahe had been atolen from puxauer, to Hugh Bartholomew, 
engineer in Glaagow, with warranty that ahe waa aound, under 
w^ch warranty ahe waa retiuned aa unaound, after thia action 
waa nuaed, and after thia defender knew she waa claimed by 
puraaer ; and thia defender afterwarda aold the mare in a lot 
to Bfr Jamea Walker: Finda that aa the mare ia not now in 
the ouatody or under the control o/t either of the defendera, 
they cannot deiliver her to the purauer; and the puraoer haa 
not proved that her value waa greater than £24, when atolen 
by Stitt: In Uw, Finda that the defender, dark, never hav- 
ing received the mare into hia cuatody, he ia not liable either 
to return her to pursuer, or pay hear value: Finda that the 
mare having been atolen, the purauer waa eutitied to recover 
her from any one in whoae poaacenion ahe waa afterwarda 
found; and tiiat the defender, M^Einlay, waa in mala fide in 
uurting with her to Walker, alter thia action waa raiaed, and 
he knew that the puraoer claimed her: Therefore aaaoilziea 
the defender, Jamea Clark: Decema againat tiie defender, 
Jamea M'Kinlay, for the aum of £24: Finda the purauer 
liable to the defender, Jamea Clark, in the expenaea incurred 
by him: Finda the defender, Jamea M'Kiiday, liable to the 
purauer in the expenaea incurred by hiin: Allowa accounta to 
DO given in, and remita the same to the auditor of Court to 
tax and report, and decema. 

Ad. T. G. Wbioht. Alt. John Boyd. 



On NovmBBBy 1858. 
8HEBIFF COURT, PBBTH. 

(M|i Srbbipf Babclat.) 

Jambs Mobbu v, M*Nab abd H'Bobib. 

Reference to Oath— Remit--Aeriir Court Act 16 ft 17 Vict^ 
aec. 10. — Hdd, that after a Remit made ofeomteni of par- 
tiettoa permm of AM, amd a Stpari fotUiwimff tkereim ta 
regaird to the mattero in dupuU, a Mtferemee to Oatk wot 

iMcomjptuwtt 

In thia action, Jamea Mooia aned Samnol M'Kab and David 
M'Rorie (I.) for aa aiUegad balanoe of the contract piioe of 
woric, executed under the foUowing eatimate by the puraaer:— 
I hereby i^^ree to make the new cut and embankment for to 
keep the water into the new eot^ and to protect the weet 
** end of the amaU park aH in a auflident and workmanlike 
"mannerfor theaamof £28;* (2.) for a aum for alleged extra 
work. 



M 



(( 



Thedefencea 

(1.) That the work had not been fimahed m tenna of the 
contract. 

(2.) That no extra work had been performed. 

Of oooaent of both partiea a remit waa made to a Qvil 
Engineer, to report on theae defencea, and hta report waa to the 
eflect that they were well founded. Tba poraoer then pro- 
poaed a reference of theae points to the oatha of the defendeia. 
To thii the defendera objected, and pleaded — (1.) Tba^ umder 
the tenna of the Sheriff Court Act 10 & 17 Vkt., aec. 10th, a 
reference to oath waa incompetent after the remit of oooaent. 
(2.) Independentiy of the remit of oonacnt and of the terma of 
the Sheriff Court Act, the propoaed referanoe waa incompetent 
at common law, in reapeet that it waa not of proper mattwra 
of foct within the knowledge of the defendera, but of qaeatiooa 
of akiD. The Sheriff-Subatitute (Mi Barclay) thereupon pto- 
nounoed the following judgment: — 

Having heard partiea* procoratora, and made avismdum 
with the prooeaa : Finda that in the preaent atate of the pro- 
oeaa there ia not auch ieaue of diaputed focta aa to warrant the 
propoaed reference by the porauer to the oatha of the defen- 
ders, and therefore refuaea to auatain the same, and in reapect 
that no objectiona have been atated to the report of ti&e In- 
spector, approvea thereof, and in terms of the same, FLada that 
the woric iiuaa not been finiahed in a auffident and workman- 
like manner, and so as to keep the water into the new cut in 
terma of the contractora' eatimate, and that no extra work haa 
been done ; therefore finda that the purauer cannot at preaen t 
recover from the defendera the aum aued for, or any part 
thereof ; with theae findings, orders the natuae to the roli of 
motions that partiea may atate what order they crave. 

NoTB. — ^The queation ia not altogethor, aa argued by the 

Jurauer's procurator, the time of the reference but its maiter. 
t ia quite true that a reference to oath may be made any 
time before extract, and even after a verdict of a jury, which 
is analogoua to a judgment of court on matter of fi^ But 
all referencea to oath muat be of pore matter of fact within 
the knowledge of the party. In tne preaent caae the nuUter 
at iaaue ia one of mixed fact and adenoe. It ia whetiier cer- 
tain work haa beoi done aocordiug to oontracti and whether 
certain other work ia witiiin that contract, or to be oonaidersd 
additional. This queation was properly left to the opinion of 
a acientific person, and his award, both under the Sheriff 
Court Act and the antecedent jnactioe, muat be binding on 
the partiea ; and the opinion of the two defendera, neoeaaarily 
unskilled in such subjects, ia not to be obtained on oath ao aa 
to override the opinion and award of the party aelected to de- 
termine that matter. Suppoae the caae of a farm, where the 
question waa whether the managonent was according to good 
nuabandiy, and where the partiea had aelected a akuled agri- 
culturist to dedde, would it be competent to aet aadelus 
award by a reference to the oath of one of the partiea, it may 
be a Codcney shopkeeper in total icuonuico of tiie very rtNK- 
; uionto of agricultural ncienc? f Han the report of Mr Kitclii^ 
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noognised ext» weak, and thareon the question had been, 
bed such been authorised, there misht hftve been room for » 
partial referenoe of sooh matter of &ct. But as the case at 
p re sen t stands^ there is no possible opening for a referenoe 
to oath. 

The pursuer hftving appealed against the interlocutor, the 
Sheriff-Depute (Mr E. S. Gordon) adhered, adding the follow- 
ing Note : — 

If the proposed reference to the oath of the defenders had 
been made before the remit of consent to Mr Ritchie, the 
Sheriff is not prepared to say that the matter of the referenoe 
is such as to prevent the reference beug sustained. But a 
remit was made of consent to Mr Bitdiie to report on the first 
two grounds of defence; and a report by a person of skill was a 
proper mode of ascertaining whether these grounds of defence 
were well founded in point of feet Mr Ritchie has made his 
report, which is to the effect that they are well founded. By 
the 10th section of 16th k 17th Vict, it is provided that 
" it shall be competent to the Sheriff to remit to persons of 
" skill, or other persons, to report on any matter of fact ; and 
" where such remit shall be made of consent of both parties, 
" the Sheriff shall hold the report to be final and eondutive 
" with respect to the matter of such remit" The Courts had 
previously held that such a report excluded all daim for addi- 
tional pntof or further investigation, upon the ground that 
such a report is the result of a judidal agreement imfdlying 
that the pjf^^ should abide by the determination of the re- 
porter. The words of the Act are peculiarly strong, it being 
dedared that such reports "shidl be binding and conclusive 
" with respect to such-matter of feet.** l%e Sheriff thinks 
that these words, as weU as the view that the report is the 
result of an agreement to be bound by the opinion of the re- 
porter, esdncb the right of the unsuccessftd party to refer 
to the oath of lus opponent the points whidi nave been the 
subject of a report under a remit of consent Further, the 
Court has, in some cases, a discretion to admit or refiose a 
reference to oath, and the present appears to be a case in 
whid) such discretion might be properly exercised to the effect 
of refusing to sustain the reference. The case is not one in 
whksh it ia probable that the pursuer could expect to take any 
benefit from the reference to oath, even if it was sustained. 

Att. Thomab Soutab, Crieffi Alt. B. H. Movceisff, 
Perth. 



10th NoVbhbbb, 1858. 

SHERIFF COURT, GLASGOW. 

(Mr Shkbitv Bill.) 



WiLLfAM M'Hatfib, Sen., v. Godfbit Pattison & Co. 
Bill of Exchange — Interdict — Delivery — Jurisdiction. — In an 
applieaUon for ddivery of a Bill of Exehange for ^£550, and 
for Jnterdkt against the holdert indorting or transferring 
the tame— Held, that without an allegation of violence or 
fraud on the part of the holdert, the application tubttan- 
HaUy retohed ittelf into a Sutpention or Reduction, and at 
s«e4, was incoaipetent in the Sheriff Court. 

Tbib was a summary action brought by William M'Haffie, 
senior, merchant in Glasgow, and residing in Liverpool, as 
attorney and oomnussianer for William M'Haffie, junior, mer- 
chanty sometime in Glasgow, now in Bombay, the sole partner 
of the concern carrying on *buune8s under the names of 
M'Haffie Brothers, merchants, Glasgow, and William M'Haffie 
& Co., merdumts in Bombay, against Godfrey Pattison & Co., 
merchants in Glasgow. The petitioner averred, that some- 
time prior to 24th October, 1857, the said William M'Haffie, 
junior, and Michael Jamieson M'Haffie, his brother, carried 
on business as merchants in Glasgow, under the firm of 
*' M'Haffie Brothers," of which firm the said Michael Jamie- 
son M'Haffie ceased to be a partner on the said date : That on 
let October, 1867, while William M'Haffie, junior, was 
abroad. Michael Jamieson M'Haffie granteil to the respon- 



dents a bin or promissory note for £650, payable twdve 
months after date, whidi was signed by Michad Jamieson 
M'Haffie with the company name of " M'Haffie Brothers :" 
That said bill or promissory note was granted without the 
knowledge or consent of Wilfiam M'Haffie, junior, and with- 
out any value or consideration having been recdved therefor 
by the said firm of M'Haffie Brothers or William M'Haffie, 
junior, and only as a collateral security for a bill or promissory 
note for £806 10s granted to the respondents by the late firm 
of Michad M'Haffie k Co., of whidi Midiad Jamieson 
M'Haffie was the sole partner, or for some other purpose un- 
known to the said William M'Haffie, junior. They therefore 
craved the Sheriff to decern the respondents to ddiver the 
bill for £550 to (he petitioners, and in the meantime to grant 
interdict against the rsqpondents indorsing, delivering, or 
transferring the same to any other party. 

The respondents in defence pleaded — (1.) No title to sue. 
(2.) The respondents' title to the promissory note could not be 
questioned or tried under this action. (8.) The prominory 
note was not in the pos se s sio n or under the contrd of the re- 
spondents when the petition was presented. (4.) They were 
honajide holders of the note, and the contrary could only be 
proved by their writ or oath. (5.) Generally, the whole 
other averments in the petition were not admitted in so fer as 
inconsiatent with their defences — in particular, it was not 
known or admitted that William M'Haffie^ junior, was igno- 
rant of the granting of the note ; if not aware of it at its date, 
he became aware of it in the ordinary course of businesB, and 
made no objection to it 

The Record having been closed upon the petition and 
minute of defence, the Sheriff-Substitute (Mr Bdl) pronounced 
the following judgment: — 

" Eepels the first prdiminaiy defence in respect of the pro* 
duction No. 5/1. But in respect it is not averred in tiie peti- 
ti<m that the grantor of the bill or promissory note in question, 
as the acting partner, in tins country, of the firm of M'Haffie 
Brothers, was not entitied to grant Inlls in name of said firm; 
and in respect the pr e s en t summary application is not founded 
on any allegation of violence or fraud on the part of the de- 
fenders, fincu that it substantially resolves itself into an equiva- 
lent for a suspension or reduction of the said promissory note, 
whidi is incompetent in this Court, and cannot be reached by 
means of a summary petition conduding for interdict and de- 
livery. Therefore, and in confonnity with the dedsion of the 
Court of Session in the case of A. A W. Thorn (June 8, 1848), 
sustains the preliminary defence, that the resp(Hidents* titie to 
nud bill or note cannot be tried or questioned in the p resen t 
shape, and dismisses the action. Finds the petitioners liable 
in expenses," etc 

The petitioners having i^pealed against this judgment. 
Sir Archibald Alison, after hearing parties' procurators, 
adhered to the Sheriff-Substitute*s interlocutor for the reasons 
therdn stated, as also those in the following note: — 

" NoTC— The case of 7%or% refeired to by the Sheriff-Sub- 
stitute, whidi went by advocation to the Court of Sesdon from 
this Court, deariy establishes the prindple that it is incompe- 
tent in the inferior Court to institute a suspension of a bill 
under colour of an action for delivery or restitution of the bill 
from the holder. It may be that the Supreme Court would 
entertain a different opinion in a case when fraud is distinctiy 
alWed on the part of the recdver as well as the granter of 
the instrument. But it is needless here to go into ttie law on 
that point, because fraud is not averred against the defenders, 
the holders of the biU sought to be got btuck. All that is said 
is, that the bill was granted by the partner of a former firm, 
now a partner of the pursuer's firm, for a debt of that former 
firm, with which the piunuer's firm had no connection. This 
may have been a wrongful or even a fraudulent act on the 
part of the party who did this ; but there is no all^ation that 
the defenders were cognisant of the wrong. And the mere 
fact that the bill was for a debt of the former firm, though 
signed by the new firm, aSctdt no evidence whatever tluit 
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thej mn oogpimni of any firMftdaleai or improper act» tor it 
if no nnnommnn thing for a fiim to adUlnt tlieir ngnatora to 
ft bill for a debt of aootlMr partj, aa a matter of Hndnam or 
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Act, JoHK Naibicith. 



17th NovncBiB, 1858. 
SHBBIFF COURT, GLASGOW. 
(Mb SEiBipr Smitb.) 

AvDBXW BOBVS k M^VDATOBT «. JoHX Walkib, et € (VM/ra. 

Agent or Broicar — Diabmaemonts — Bill of Sxdiange — Obm- 
pfluatlon. — Tke maiter of a vmd m aforeiifn port, k&nmg 
drawn o» tke owner infipour of the ogeM or broker, for tke 
vahu of Ditbwroementi made en aeeomU of ike weed, wkiek 
dxrafi woe indoreed fty tke broker for walne, tke imdoreeu 
kewing become bamknqd wkile debiort to tke owner , emd tke 
draft kMfing been proteeled fty tke tmetee on tkeir eetaUfor 
nonHteeeptamce and non^Mjfment, and rehamed to and taken 
mpbfftke broker.— ffdd ike owner ipw not entiOed to plead 
Oompeneation againet a eUnm bff tke broker for IHAuree- 
fnente on aeeomnt of tke weed, noheiiketamding tkai tke in- 
doreeee were debtore of tke owner; and tkat tke owner on 
ranking on tke indoreeee* eetatt, had dedneted tke emn in tke 
draft from kie eUdm btfttre ranking. 

Thb party Bumiy who ia a merchant in Melbourne^ ioititated 
an action in the SheriflF CSourt at Glaagow, oonduding for 
decree againat Walker, a oommiiBon agent in Glangow, for 
the sum of £187 7a 8d, due to him in reepect^l.) The 
achooner "Boindie** of Glasgow, of which Wallier was 
owner, had been sent by him to Geslong in Anstralia in 
1854, conaigned to Boma for sale. (2.) That the pursuer 
had made disbursements on account, and bestowed *i">* and 
labour on the bonness of said ressel, after her arrival in 
Auatralin. (8.) That the master of said Tessel had drawn in 
his foyour on the owner, Wallcer, for seyeral suma, and that 
theae drafts had been diahonoured« And (4.) That after 
deducting the sum realised by the sale of said schooner, from 
the amount of adranoes, chaigea, and ezpenae of drafts with 
exchange and re-ezchange, the amount sued for nmained due. 

In defence. Walker p]eaded-~(l.) That the whole disburse- 
ments, Ac., debited in the account sued for, had not been 
made. (3.) Compensation or payment to the extent of £140. 
(3.) niat the party Bums had aold the vessel, and the pro> 
oeeds exceeded his whole claims. 

Walker immediately thereafter raised an action against 
Bums for the price of the vessel, under deduction of the dia- 
buTsementa, kc, which he might be able to instruct. The 
oases were conjoined. 

The questions before the Court were two— (1.) Whether the 
chan^en made by Bums were correct And (2.) Whether 
Walker's plea of compensation was well founded. 

In support of his second plea, Walker stated :— That on ac- 
count of the disbursements, kc, made by Bums, the master 
of the schooner bad drawn a bill on him in Burns' favour for 
£200 ; that Boms indorse 1 that bill to John and Walter Scott 
of Glasgow for value ; that before the bUl came to Scotland, 
Messrs Scott had become bankmpt, and the same had thereby 
been vested in the trustee on their estates; that the bill had 
been presented to Mm, and protested for non-acceptance ; that 
he was a creditor of Messrs Scott to the extent of £163, and 
had, in rankmg on their estates, given them credit for £140 
of said draft, which he then presumed to be the full amount 
of the debt due by him to Bi ms ; that Messrs Scott had made 
an offer of composition, which being accepted, they were dis- 



ohafged, and paid him a oo mp usition on his daim as ranked; 
and that all tUa had been duly faitimated to Bums. 

Boms answered to this plea^-That the billy if it had been 
paid to the indorsees, would have gone to his credit with them 
on aooonnt ; but that the same had bean leturaed to him in 
doe oonrae, unaccepted, and that he therefore had no daim 
against them for a dishonoured and unpaid draft 

A proof was allowed to both parties, and a oommiaBOB 
granted to eramiwe witnetaea in Anstraliai. Hie commisnoQ 
was reported, and thereafter a proof waa led by the party 
Walker in tUa country. The Shetiff-Suhatitate (Mr Smith) 
thereafter gave judgment aa foDowa : — 



In foot, Tinds that when the party WaDcer employsd the 
party Buma to sell the schooner " Boindie," he also instmeted 
him to disofaarge the debts of aaid vessel: Finds thnt the paitf 
Bnraa has instraoted that ho diaborsed the soma of money 
chamd in the debit side of the acooonts cnnent appendeii to 
the Summons, subsequent to September, 1864, for diadiaig* 
ing the debts of said vesad: Finds that on 6th September, 
1864, when the party Walker waa indebted to the party 
Bums the sum of £194 16e Sd for money advanced on aceoont 
of the "Boindie," the master of aaid vessel drew* bill of ex- 
ahaoge on the party Walker in fovour of the party Bums, 
who endorsed the same to Messn John and Walter Scott, 
ahip agents in Glasgow, that when this bill of exdmnge arrived 
in Ghu^gow, Measrs Scott had become bankrupt^ and the 
bill became Tested in the trustee on their seqnestrated estate, 
who presented it for acceptance to the pait^ Walker, who re- 
fused to accept •n<d it waa proiasted againat him for non- 
acceptance, and afterwards, whien it fell due, for non-pnymant; 
and this trill waa afterwards returned to Australia to the party 
Bums, who credited the estate of Messrs Scott with tim 
amount: Finds that the partv Walker waa a creditor of ths 
Measrs Scott's at the time of umt aequestration, mad in rank- 
ing on their estate he gave credit to them for the aom of 
£140, in respect of the said bill of exchange: Finds that the 
master of the "BoiDdie" drew two other bills of nxdisnge 
for £50, dated respectively 80th November, 1864, and 17th 
Fet»mary, 1855, upon the party Walker, in fovour of Ike 
party Bums, for disbursements made by the Utter on aocouat 
of the " Boindie," both whidi biUs of exchange the party 
Walker refoaed to accept, and they were sent back to the 
party Bums in Australia dishonoured and proteated: Finds 
that the party Bums has proved that he was entitled to 
charge the commission charged on the debit side of the ao- 
count-ouirent appended to m Summons : Finds that the party 
Bums sold the schooner "Boindie,* and has creditea ths 
party Walker on the credit side of said account with the 
nett proceeds thereof: In law. Finds that aa the adiooner 
" Boindie" was given in charge to the party Buma by the 
party Walker, with special instructi<»s to sell her and dis- 
chai^ her debta. Bums was in the poaition of broker and 
agent for Walker; and the rule of law applicable to parties 
making advances for a ship in a foreign port on the master's 
draft do not apply: finds that the party Walker being in- 
debted to Bums at the time the bills of exchang e r e f osi ed to 
in the findings in p<»nt of foot — were presented to him for 
acceptance and payment, was bound to have accepted and 
paid them, is liable in the re-exohange charged againat him: 
Finds that the fact of the party Walker having credited 
Messrs Scott with £140 in respect of the bill of exchange of 
date 6th September, does not entitle him to plead that the 
party Bums has been paid and compensated to that extent^ 
the bill of exchange having been sent back diahonoured to 
Bums, when Walker was bound to have accented it : TImr- 
fore, in the action Bums against Walker, repds the defences, 
and decerns in terms of the condurions of the Summons ; and 
in the action Walker against Boras, sustuns the defences, 
and aasoilsies the defender: Fin<ls the party Walker linUe ia 
the expenses of this conjoined process : Allows an aoooant to 
be given in, and remits the same to the auditor to tax and 
report, and decerns. 

Pending an appeal, Walker*s estates were sequestrated ; and 
the trustee having refosed to become a party to the action, the 
appeal was dismissed. 

Act. T. G. Wbiobt. Aft J. Clabk. 
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80 Maboh, 1858. 
COUBT OF APPEAL IN CHANCERY. 

/» re Ttn Hull ahd Lovdov Lxfb aitd Ftbb IirauRAiroB 
CoMPAiiT, ex parte Gibbon, Hodbov, k Kbmp. 

J<Hnt Stock Companj — ^Windixig Up— Contribatoiy. 

IfBBBBB GiBBOB, HuDBOH, & IKjDtT, the appeUBnts, BOeged 
that ih«7 had become ■hareholdeES, ligned the deed of settle- 
BMnt» Bod BOted tm directon of (he Compeny in qneetioD, 
induced bj and on the fadth of itBtementi made by the 
aotidtor and one of the pvomoten of the eompany, that two 
gentlemen named Cammell and Horncestle would become 
Bha p Aoldera. This repreeentation wai nntrne in point of 
ficfc^ but not ftaadulently made. On disooTering the truth, they 
did not take eny atepe for their relief, but attempted to dia- 
poae of their shares, ffdd (1) that the company was not 
bound by the misrepreaentations of the solicitor and promoter ; 
and (2) that the appellants were in any view not entitled to 
the relief sought in respect they continued to act as owners of 
the shares, after they diaooTared that the representations in 
qnsBtion weie untrue. 



6th & 6th Mat, 1858. 
ROLLS COURT. 



HOOOABD 9. M'EbITZIB. 

Bankruptcy — Lien — Agent or Manager. 

HooaABD, the platntifl^ was employed by the firm of D. ft J. 
M'Donald k Co. of Olaagow, as the manager of their London 
iMiainess. In oonsideratioa of his accepting Ulls for their ao- 
oonunodation, it was arranged that he should haTo a lien over 
the whole goods consigned to him, and over all the bills, notes, 
and cash, which passed through his hands. The warehouse 
in which the goods were kept was rented by M'Donald k Co., 
of which he had the management when they failed in October, 
1 857. Acceptances were outstanding to the amount of £1 4,000, 
for whi(^ he waa liable, and large quantituis of goods were in 
the warehouse, of which he had the keys, ffeld, that the 
wareSiouse being the warehouse of M'Donald k Co., whose 
manager he was, the goods were in their possession and at 
their order and disposition, and that the plaintiff had no lien 
oTer them. 



28th Mat, 1858. 
COURT OF QUEEN'S BENCH. 



Pbabbon k Ahob v. Dawsov. 

Sale of Goods — ConstruotiTe Delivery — ^Vendor — 
Warehouseman. 
Abkbw purchased a lot of hogsheads of sugar in bond from 
the defendant. He obtained samples, and his name was entered 
as purchaser in the defendant's book, kept for the purchase. 
He subsequently resold twenty hogsheads of the sugar to the 
plaintaft, who granted a bill for the price and obtained a 
delivery order, which they handed to the defendant, who 
placed it on his file and entered iu his book the names of the 
plaiiitifTs, oppuslte the hogsheads which they had purchased. 
At the same time the plaintiflh gave a delivery order of their 
own for two of the hogsheads, which the defendant recognised 
by delivering the goods, the plaintiiTg paying the duty. The 
warehouse was a Inrnded warehouse, double locked, of which 
one key was kept by the defendant, the other by the Custom 
House Officer. Askew having become insolvent without pay- 



ing for the goods, the defendant daamed a lien for the price 
payable to him. Beld, that having accepted of, and recog- 
nised the delivery order of Askew, though the goods remained 
in his custody, he had no possesston to entitle him to a lien. 



22d Mat, 1858. 
COURT OF ADMIRALTY. 



Thk Galatba. 

Salvage. 

Thb master of the steam-tug Challenge contracted to tow the 
brig Galatoa^ from Graveeend to the North Fortwall. The 
brig was so seriously damaged by a riolent storm while being 
towed out, that she oonld not continue her voyage. A claim 
for salvage was made by the master, owners and crew of the 
tug. ffdd, that the owner of a towing vessel engages to do 
all that is necessary to faciliUte the safe transit of the vessel* 
which has engaged to tow from the place of departure, to the 
place where tite towage is to cease, and he takes his chance of 
ordinary bad weather ; but if the voyage be totally interrupted 
by the act of God, subsequent services for the safety of the 
ship will be reckoned, not as towage, but as salvage. 



12th JuHB, 1858. 
COURT OF QUEEN'S BENCH. 

Gabton v. Thb Gbbat Wbstbbb Railwat Compabt. 
8 & 9 Yiot o. 20, s. 188. 
Sbbvzob of a notioe on a RiMlway Company must be at the 
principal office where the secretary and staff are located. 



22d Jubb ahd 5th Jult, 1858. 
COURT OF COMMON PLEAS. 

HUBMBB V. COBNBLIU8. 

A PBBSOB who hires himself in the character of a skilled 
labourer may be dismissed by his employer on discovering his 
incompetency, although there be no express imdcrstanding or 
warranty of competency. 



COURT OF EXCHEQUER. 

Thb time of the commencement of the utting of a Court falls 
to be regulated, not by Greenwich time, but by the mean 
time at the pUoe where the Court is held. 



81 ST Mat, 1858. 
COURT OF COMMON PLEAS. 

HuTCBnrBON k Moob v. Govan and Othbbb. 
Thb plaintifls shipped a quantity of salt cake on board a gene- 
ral ship, desiring that it should be stowed in bulk. Salt cake 
is a substance which has, and was known to the plaintifEi to 
have, corrosive qualities, but they gave no notice of this to the 
person in chaise of the ship, because, as they said, it was an 
article wdl known in commerce, and the shipowners ought to 
have known its properties. It was stowed in contact with 
and among casks containing salt provisions, and so corroded, 
rotted, and destroyed the hoops and casks, that the l»ine and 
salt liquor in the casks ran out and desfcroye! the salt cake. 
Seldf that the shipowner being ignorant of the character of 
the article, was not responsible for the shipper's loss. 
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SHERIFF CX)nBT BEFOBT& 



17th NOTKMBBt, 1868. 
SHERIFF COURT, GLASGOW. 

(Mb Sbxbifv Stbxub.) 

Ahdbvw Ushsb k Co. «. Giosas Rutbirfobd. 
Diadmrge — Decree — Small Debt Act — ffdd that a Ikeree of 
the SktngamaU Debt Court doa not, under the Act 1 Viet., 
eop. 41 , tee. 2, operate at a ditduurffe orforfeitMre of ewery other 
debt them dnehy tkt d^ender to thejmmter, hmt omtf ofdeUt 
^futdem fftneriM, 

Isr this actioa tbe imnuag bim for pAjmeni of £17 178. 8d.y 
bfliag the balance of an account Ibr gooda iold and deliTeted 
by them to the defender, between 2(Hh Angoa^ 1 857, and SOth 
January, 1858. 

Hm defender, beaidea denyiog generally the pwraen' daim, 
atatea in defence that the poniMta aanunoned him to the 
Small Debt Comrt. at Ghugow, on 14th June, 1858, for pay- 
ment of fborteen ahillinga and foorpenoe, aUaged to be due 
by hun to them; that they obtained decree and reoorered pay- 
ment of that aum and ezpenaea ; and he "^*i"^»f that under 
the Sknall Debt Act, 1 Vict, cap. 41, aec. 2, thia decree 
operatea aa a diacfaarge of the debt aued for. 

It appear* that during the currency of the aoooont aoedlbr, 
the pdiaueis aent to the defender a quantity of brandy, which 
for acme reaaon he did not retain, but returned to tiie pur- 
Buen. The pursuera aiUeged that the defender had not re- 
turned the whde quantity, and the action in the Small Debt 
Court at their inatanne againat him waa for the value of the 



wbat^f- 
itime 



Hie Record hairing been doaed, the partiea were lully heard 
on the defendei'a plea by the Sheriff-Subatitute^ who pro- 
nounced the following judgment : — 

Haying heard partiea* procuratora in terma of the foregoing 
appointment: Finda, that tbe preaent action haa been brought 
condoding for payment of the aum of £17 17a. 8d., aa the 
balance of an accoont for gooda, " Sdd, fumiahed, and 
" delivered by the poraoera to the defender aa per account," 
which account ahowa that the fumisliinga were made aa upon 
three diatinct dates, and comprehending three different artidet: 
Finda, that alter the laat date in said account, the porsuen did 
raiae in the Sheriff's Small Debt Court, against the defender, 
an action for payment of 148. 4d., in which action the pur- 
Buera, after certain procedure, obtained deoree, and the con- 
tenta were paid by the defender to tiie pursuers upon 25th 
Auguat laat : Finda, that the said Small Debt action was not 
raiMd for payment of goods sold and deUvemd ; but expressly 
for the « alue and amount in money of the difference between 
a certain quantity of goods, which originally had been fur- 
nished by the punuers to the defender, and the quantity of 
the same goods, which the defender had afterwarda returned 
to the purauers, usnally called a "short return : " Vinda, that 
although time is no doubt that the price of the gooda now sued 
for, and the value of the said short return, may all have been 
exigible by the pnrBuers from the defender before the said 
action waa raised in the Small Debt Court, yet there is not 
only no natural connection whatever between the said clums, 
but they severally ai-ise out of a totally different spedes of 
contract — ^the one being that of tale and the other that of 
reeompente or retlUution — and each being diatinct and separate, 
both in time and in amount : finds, that tbe certification in 
the Small Debt Statute, as to the pursuer forfeiting sudi por- 
tion of hia debt aa may not be induded within the amount 
tiiereby allowed to be sued for, whidi enactment ia of a highly 
penal nature, doea indeed use the worda in i^>parently general 
terma — "any debt or demand" — but that these generu tenns 
are immediately and intrinsically connected with, and must 
be read with rnerenoe to, the diiectly preceding wards, " any 
remaining portion of:" Finds, therefore, in point of law, 
that upon a sound construction of the said statute, a pursuer 
cannot be hdd, when seeking the benefit of the statute, and, 
therefore modifying his demMid to tbe statutory amount, in 
order to recover one debt of a particular character, or other- 
wisa special, that may be due to him, to have surrendered and 



forfeited every oihar debt or demand, no matter of 
ferent character, that may ate be due to him at the 
by the aame party: Finda, that the adopUon of this con- 
struction of the atatute leada to no aubstantial or practical 
injoatice, and adfidently protecta the intereat of debt«t8 in 
any juat debt; while an oppoaite conatnictian would be nnjc^ 
to creditors, and might lead to thdr hanaaing debton with 
the expenae of procedure in the ordinary Coorta in all caMS, 
inatead of the dieaper prooeduie in the Small Debt CourU: 
Therefore repela the defence that the preaent action ia haired 
by the taraw of the atatute 1 Vic, capw 41. aeet. 2, raaerving 
au queation of ezpenaea, and in respect of the general danial, 
otherwiae of the porsuers' daim, auowa them a proof in aop- 
pcrt thereof uid to the defender a conjunct probation; 
granta diligwoe againat witneaaea and haven, and comnia- 
aion to d£er of the depute derioi of Court to take tbe enr 
minationa of haven^ and reodve and certify exhibitay i«aw- 
ing all objectiona^ and report within six daya, and appoints 
the caae to be enioUed next Court day to fix a diet of paoot 



HonL^llie pdicy of the enactment of the atatvie doubtp 
leaa waa to prevent the multiplicatioa of Uw-enits under it 
Say, for inatance, that a creditor held a biU of iESO, he ia not 
to be allowed to divide that bill into four different poationa ef 
£5 each, and Eliminate four aevecal small debt actions against 
the debtor, upon all of which diUgence might be neparatdy 
dona. But it could never be meant that if there weavdijbvai 
tnmaaotiana having no natural cnoneetion, the diwn a nd «f 
what waa due under the one ahoull forfeit all ri|dit to what 
might be due under the other. Take the caae wbadkt might 
eaady occur, and nu^ have often occ ui r ed in practiioeu ^ A 
man takea a houae nom another. After getting poaaeaaian, 
the tenant buya a horse from hia landlard upon credit. Shortly 
afterwards he takea a fancT to one of hia landlanTaoowB. The 
landlord wiU not aeU, but lenda the animal for a ahori period. 
By and by the tenant allowa tbe horae or the oow to 
upon the landlord'afielda; or he himadf commitB a 
to the property in the tenant'a own po a a ea ai o n. 
as it ia very hkdy, that thia givea liae to aome 31 fwiHng, ani 
the partiea may have a meefciug, whidi ends in a qnami, aad 
an aaaault by the tenant upon the landlord, giving groond for 
a daim of damagea. Rather than take the trouble of proceed- 
ing with tegweairation, the landlord, under the prov o cation he 
received, hurriea to the Sbaall Debt Court, and takea oat a 
aummona, and obtaina decree for the rent^ Aasanunip tbe reitf 
had been £15, he can only ane for £12, and there tbe alatata 
will come into play, and cut off the ** remaining portion,* 
being £3. But auppoaiqg him then to aue for £1 or £20 as 
the price of hia horte, dther in the Small Debt or tbe ordinary 
Court, and alao to preaent a aummarr application for re^ebfieery 
of his cow, the value of whidi might be £21, and to raiae an 
action of damagea for the treapaaa and injury, and ^»*^<^^^ far 
the aaaault, aalung in each £50 or £100, ia it at all niaiwiiHiiL 
or in aooordance with common aenae, that the tenant^ bee aw a 
of the decree for the rent of the houte under the contract of 
location, ahould ahake himself dear of hia muloubted liiUnlitjr 
for the ^'horte," under the contract of "aa2e **— Ibr tbe "cms,* 
under the contract of " commodate,^ and for tbe " damoffttj' 
under the obligatitm of "reeompente" and '*ddiett'* And yet, 
according to the contention of the defender here, all these 
were d^tt and demandt due at the time, and entering into 
what is termed the "State of aooounta* between the paitiei^ 
and, therefore, it ia aaid, falling under tbe sweeping worda m 
the statute, "Ant debt or demand." It ia tboiisbt that aotk 
a conatruction of the atatute at once anawera itaeai. 

But it may be added, that tiie grammatical aa well aa kgal 
oonatniction of the worda of the atatute are equally o ppose d lo 
the gloes now pot upon them. It is fixed l^gal and gmmnatiGal 
rule, that ffenerai worda muat be taken aa reafanded te^ aad 
limited by the particular worda with wludi they are oonneded 
aa antecedent or relative. Now the worda of tbe ateoail 
member of the aentence certainly are "any debt or demand;* 
and if they had atood alone might be conceived aa of vnivensl 
application. But the firtt member of Uie aentence has ^ 
worda "remaining portion cf,^ aa noticed in the inteiloentor. 
In grammar, it cannot be aaid, that tbe forfeitim mKea to 
a remainder which waa no portion of the or^snol. &]aw, 
the portion forfeited moat be out of an "aup,^ of wbidi a por 
tion remained capable of forfeiture. 

On appeal, the Sheriff adhered tiw^Hfer. 

Act. Jamxs Galboaith. Alt. J. M. Ta^ lob. 
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17th Notbmiieb, 1858. 
SHERIFF COURT, GLASGOW. 
(Mb Shkbtff Bill.) 

BUOHAVAH'S TbUSTSBS v. Wn^LIAH TOBK AMD Othibs. 

Baakmpkey — DoabU ift*"if<«g — C»utioiiar — ^Relief. — A ttitd B 
^otre etnOiomtn for C. O beeame bankrupt, and A and B 
were ealUd mpott, wuier decree, to pof the dAL A, who 
had eUoo beeome btwkntpt, and been duthatrged on a eompo- 
eilion of 10< in the pound, after hit diecharge paid one- 
fomik of the debt, B paid three-fomrthe, and dainud A^t 
compoeiUon on one-fonrth, being the exoett paid by him over 
hie proportion of one-half^ffeid thai this would be a double 
raMng in retpect of the eame debt, and therefore ineom- 
peteni. 

In 1846, John Buchaiuai (the pannen' aathor) and WiUiaiu 
York, tiie pri]u»p«l defender, became cautioners to the ex- 
tant of £1000 for John M^CaUum, as trustee in the seques- 
tntion of James CarmichaeL M'Callum's estates were se- 
questrated in 1854» and in 1855 he resigned the trusteeship, 
aud was jndidallj superseded by Henry Leek, who was ap- 
])ointed teustee on Carmiohael^s estates in his room. Mr 
Look Ibuml a large balance doe by M'Callum to the estate, 
umooTered to the extent of £2381 10s 3d, and under the bond 
of cautioii obtained a decree against the pursuers and the de- 
fender, William York, jointly and serersUy, for £1000. In 
March, 1855, York's estates were sequestrated, and in July 
or August d the same year, he was discharged and reinvested, 
on a compodtion of ten shillings in the pound, on all debts 
doe by him at the date of the sequestration, payable by two 
equal instalments, for payment of which Jsmes York and 
Cullen, who were slso defenders in this action, were respec- 
tively securities. The decree at Leck*8 instance was dated in 
December, 1855, so that there was no ranking for the £1000, 
or any pert of it, on William York's estates. Tbe pursuers, 
however, on 7ih Msrch, 1856, paid Leek £750 of the sum in 
the decree with mterest, and the defender, William York, on 
the 11th of the same month paid £250. 'fhe present action 
oonduded for payment from York and his cautioners, of a 
composition of ten shillings in the pound, on the sum of £250, 
being the excess which the pursuers had paid over their half 
as ooKsautioners for the debt of £1000 due to Leek. 

It was pleaded for the defenders — 

(1.) That York having already pud what was equal to his 
oompoeition on his one-half of the debt, to admit the pursuers* 
daim would be to aUow a double ranking. 

(2.) That the payment by tbe pursuers of £750, previous to 
the defenders* payment of £250, discharged the debt, as re- 
garded the defenders, to the extent of three-fourths, and that, 
therefore^ Yoik had already paid more than he was legally 
liable for.— Se^Tt Oomm., vd, I., p. 354; Farquharton, I5th 
Maig, 1832, 10 A, 526; Bwrton on Bankruptcy, p. 82. 

Proof having been led, the Sheriff-Substitute (Mr Bell) pro- 
Downoed the following judgment: — 

Finds that the creditor in the bond of caution for £1000 
tor the party John M'Callum mentioned in process, having 
received from the pursuers £750, and from the co-oUigant) 
the defender, Wilham Yoric, £250, said creditor has been 
paid in full; and the question in this process is, whether the 
pursuers are, in the oircumstances, entitled to relief ham the 
•aid William York, and the cautioners for his oompoeition, the 
other defenders, in respect of said pursuers having paid £250 
more than their shave of the £1000 bond : Finds that William 
York was sequestrated in March, 1855, and was discharged 
in August theresAer, on a composition of 10s per pound on 
all debts due by him, his obligatioB under said bond being one 
of these: Finds that it was after York's dischaige that the 



pursuers paid to the creditw in said bond £750, and that York 
paid £250 : Finds tiiat the position of the purauers would have 
been the same whether they had paid the whole £1000 and 
then ranked on York's estate, or whether they only paid 
£750, and York relieved them to the extent of the remaining 
£250, seeing that where " tiie creditor goes first against the 
" solvent cautioner and compels him to pay the whole debt^ 
" such solvent cautioner is entitied to be ranked upon the 
" estate of the insolvent cautioner for one-half only of what he 
" pays** {BelCe Comm., vol. /., p, 354): Finds that by York's 
payment of £250 to the creditor, being hie dividend of 10s per 
pound on £500, the piursuers have d>tained the whole relief 
they were entitled to from York, and to sustain their right to 
a second dividend of 10s per pound on the surplus £250 paid 
by them, would be to give a double ranking for the same debt^ 
which is incompetent: Finds that it does not alter the case 
that Yoik might have refused to pay to the creditor in the 
bond more tluin a dividend of 10s upon the £250, seeing that 
if he had done so, the creditor could then have come upon 
the pursuers for the remaining £125, who could have nmked 
against York only for a similar dividend, and no moie, whidi 
would have left them £250 out of podcet: Therefore sus- 
tains the defences, and assmlzies the defenders; Finds the 
pursuers liable in expenses, etc. 

Hie pursuers appealed, and pleaded — 

(1.) The cautioner's right of relief exists separately, and 
independentiy of that of the creditor, was not derived from 
or through him, and could not be afiected by his acts ; and 
although the same debt formed the subject-matter of both 
the creditor and the cautioner's daims, these claims de- 
pended on distinct rights^ equally valid if oooe called into 
existence. 

(2.) The relief is pro rata, that is, the cautioner paying is 
entitled to re-payment of what exceeds his share ; and while 
bankruptcy has the effect of changing the rate oi payment^ it 
does not and cannot affect the lights of parties. 

(3.) To sustain the defence would be to affirm the propo- 
rition, that payment by composition is equivalent to payment 
of the prindpal sum represented by the composition, but this 
was already negatived by the Court (Orankon v. M*Jkwal, 
Roe^t L, a Common Law, voL III,, p. 118.) 

(4.) Had the creditor chosen to rank upon the defisttder 
for the whole amount of the debt, which he was at liberty to 
du, {BdTe Colnm,, voL /, p. 854,) he would have drawn 
£500, but in such a case, were the defence sustained, the 
legitimate condusion would be that the defender could then 
daim repetition from the pursuers of £250, a result negatived 
by the decision in Cranston ut eupra. But to sustain the 
pursuers* daim, the defender would in all have only to pay 
£375 instead of £500, leaving a loss on the pursuer of £125, 
which is Ml equitable division of the defidency; and in aU 
cases, to recognise the cautioners' light of relief as a valid 
daim for composition on the excess, would be a safer and 
more intelligible prindple, than simply to leave the adyust- 
ment of the loss to the favour or caprice of the creditor. 

(5.) It has been decided in England that a daim like the 
present is good, in respect the cautioner alone can cut off his 
right of relief (and here they had paid under eompuleitor), 
and all parties transacting for discharge or composition, are 
aware that the right of relief exists and must be satisfied, and 
must be held to negotiate subject to the burden of fn«x»M»g . 
that rdiefl (Zord Bldon in Gifford, 6 Veeey, p. 805.; 

Sir Archibald Alison adhered to the Sheriff-Substitute's 
judgment, adding the following note:— • 

ThiB is a very nice question, and it has been very ably 
aigued on both sides before the Sherifl^ and has been the 
subject of a very distinct interioeutor by the Sheriff-Substitute 
and although the Sheriff has listened with pleasure to the 
arffuments which have been adduced for and against the 
judgment pronounced, it appears to him that the same result 
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CX)UBT BEPORTa 



wlikliliM ban Mrivwl aft by the ShflriffSabstitata, nuij b« 
OODM to bj ft ■bortcr oanddemtum and prooeH ol rn—nninff 

Th« pnmun aad defflodm hen were oentloiifln ou e debt 
Ibr £1000, for which thej were both neponrible riitmtti m 
eolMl«a» to the origuel onditor, with a tcImI of oae-half of 
the amooiit mter m, in the event of one of them being reauiied 
to pay more than Ue own dian. York^ one of the oaatMUMn 
— ttie deftnder in the preaent eoit — beoame baokmpt^ and 
ooold amtf pay 10a a pound on the amoont of hta debt It 
appeals that after the aeqnertntion of hia aatatea, and after 
he nad obtained hia diacharae nndar a oompoaition eontract 
Ibr 10a in the £1, paymenti were made by both of the 
caotionen to the cremtor in the bond — the punoan havktf 
paid £750 of the debt» and the defandar Torii« £250, whii£ 
paymanta extingniahed the debt doe to the original oraditorin 
ttebond. Then, how dnaa the qneatian of leliafatBiMl between 
the twoaoretiea— thepartieatothiaactioaf Aa the dafeodar 
Tork'a eatate waa aeqneatrated and he obtained hia diaohacge 
on a compoeitioa of lOa in the £1, hia eatate ooold not be 
called upon to pay more than £350, being the oompoaition on 
£500 aa hia half of the cantionair obligation in a qneation 
inttr §oeio§. It hmana to haTo been wider thia impreaaion 
that the paymant of £260 waa made by Toric, which waa a 
Wontaxy payment after he had obtained hia diaohaige made 
upon the footing of ita being the fiiir anumnt of the bankrupt 
anara of the debt Xlda payment the interloentor under re- 
view haa auatained ae a diacharge in full to York, for all that 
oan be reooTerad under hia ori^nal obligation, or from thoae 
liable for hia oompoaition, upon thegiouMi that to aoatain any 
farther olaim upon Toik'a eatate^ woold be virtually to let in 
another tanking upon the eatate for the aame deb^ wldch ia 
incompetent The Sheriff ia not prepared to aay that it ia, 
propenT apeaking, a dovbU romkimg, aa the payment by Yotk 
waa Toluntarily made after the aaqnaatration waa at an and 
and wound up. But the main ground on which the Sheaiff 
pro oeedi ^ ia thaty holding the debt againat Toik*a eatate to be 
£500, in a queation between the oautionera the payment of 
£260 waa a diacharge of that debt in full under the oom- 
poaition contract of lOa in the £1, and therelore that the 
porauera Xave alrtody oot, after their oo-cautioner*a baak- 
mptoy and diecham, all that they oould demand from him. 
It ia true that in thia way the puraueta will have paid £750, 
and the defender York only £260 of the original debt; but 
that ia no more than the unavoidable reault of the oo* 
oautionera being bound jointly and aeverally to the creditor 
on the bond, and one of them becoming bankrupt and payiag 
only 10a in the £1. If he had become bankrupt and hia eatatea 
paid nolkmOf the purauera would have been compelled to pay 
the whole £1000 without any relief, and when the bankrupt 
eatate waa able to pay £260 or a oompoaition of 10a on hia 
half of the original debt, the puraoera haTO got all the relief 
which they are entitled to in the drounuCancea. If the 
puraoera* preaent demand for £126, now inaiated on, were 
auatained, it would virtually be a aaoond ranking to that 
amount of the eame debt, on the bankrupt eatate, to the effect 
of enabling the purauera to draw on the whole 15a a pound on 
their debt^ while the other craditocs had compounded for 10a 
a pound. 

Ad, B. SnwABT. Alt, R. Rosa. 



18th Notucbd, 1858. 

SHERIFF COURT, PERTHSHIRE. 

(Mb Shirot Babolat.) 

Jaxib Bbowh v. Mitchbll k Cabmiohabl. 

Decree— Interdict — Juriadiction — Diachaige. — Meld, that ike 
Sheriff Court oanno^ competently entertain on opplxoaHon for 
interdict 4»ffainet enforcing a Sheriff Court Decree for ex- 
peneee, on the ground that the Debtort had been tegueitrated, 
and had obtained a ditcharge on a compoeition after the 
account of expeneee had been remitted to the Auditor for 
taoM/ion, but before decreet wu pronounced. 

This waa an application for interdict againat enforcing pay- 
ment of a decreet obtained in thia Court, under tho following 



SMh July laat^ the 
4 OumidMMl, charged the petitioMr ea 
at thair inat a mra ^;*«^*^ hini, for the niponaea of 
aoMonting to £1S. The petationar avan, in the ap|iliiiatinB| 
that he waa aequeatnted on the 10th March, 1858; en M 
April, cflbrad a oompoaition of 6% per ponnd; en 29ih April, 
the craditon uaanimoaaly aoiit e d the oAr; and the peli- 
tioner wae diaehaifad in May, of all debte dim by him at the 
date of Ua aeqneateatioii. The aotioa fai iHiieh the decraat 
waa obtained waa pending, and the petitjonar waa Ibnnd 
liable^in eacpenaea, and remit made to the andUor, oSL bafora 
ttie date of aennaatFafinn : and he contended the chaiwan wse 
therefore only entitled to the oompoaitian on the amcwmt of 
iiipuiiaaa. The c h aige r a anawered, admitting the patitiflBar^a 
aveimenta, the deUin queation waa noim eadatanDe at the 
date of aaqnaatratioii, and not even before the date of the dia- 
chaige (decreet not having beanpronooaoed till after) ; thara- 
fbra, the diadiaige ooold not apply to thia debt, and the 
petitioner^a own acta kept the chaigera from ranking. On 
thaaa atatementa, the record waa doaed. After hearing 
partiaa, and adviain^ the ^^^*****^^ ub tt itu tft pfononaoed tlie 
following interloentor: — 

Having heard partiea' proooraton^ and made aviaandum 
with the proceaa : Finda that the peaent action ia of the 
nature of a auapenrion or interdict of execution under a final 
and extracted decreet of thia Court, whidk d eu ee t ia aooght 
to be recalled or raatrioted: Finda aoch action inoompetawt 
in thia Oonri. Piamiaaaa the aame; finda the defiBndera en- 
titled to expanaea ; remita the aooount thereof to the auditor, 
to tax; and deoema. 



Koa.->The Shariff-Subetitute felt and 
of the competency when he anbacribed the original wairant cf 
aarviee. He waa aurpriaed that the preliminaiy oligeotioa waa 
not taken at the firat calling. It waa urged, howwer, at 
the debate; and it ii the duty of the Court to notice it, though 
it had not been atated. The SubeUtnte haa every iwnHnatwn 
to auatain the juriadiction, if he oould aee that it vraa not 
againat principle and authority. It ii no doubt true^ that the 
petitioner doea not aeak to open op the decree on the meriti^ 
but on a fiKst that formed no part of the doeed record, or the 
iaaue under the aame; and it ia quite competent for the 
Sheriff to interdict the execution of hia decreet, when it ia 
ao^ght under the aame to attadi the p roper ty of third partfceai 
But here the aame party, againat wLom the de c ra e t waa ob- 
tained, aaka the Court to recall or limit the extent of its 
decreet. The principle ia, that> ao aoon aa the Judge haa 
given decreet^ nia ftinotiona therein are ended, and he can 
neither recall, modify, nor explain hia decree. In thia caea 
he haa decerned ibr a certain aum ; the petitioner deairaB the 
aame Judge to modify the amount to one>fooith thereof. The 
petitioner'a aequeatration and diachaige were both obtained 
within the currency of the proceaa between the partiea re- 
aulting in the decreet for expenaea. It might have oeen com- 
petent^ before decreet^ or perhapa extract, to have stated the 
met of the diacharge aa ret novtfor, and thereon raioed the 
queation of tiie effe^ of that diacharge, and leatriotiog liafaQity 
for expenaea. If ao, the petitioner ia barred under thie 
doctrine of "oompetent and omitted.* There ia little aotiio- 
rity on the point of juriadiction. But the caab 4th and 5tii 
December, 1829 (Eddington and Sona), ia very ina trmsli veL 
llieie the remedy aooght waa^ not to recall or I'ywtiiiit tiie 
decree, but, in point of fiaot, to work it out ; neveriheleae^ 
the Supreme Court held that the Sheriff had no further power 
of juriadiction in the matter. With auhmiaaion, however, 
the dedrion in Eddingtona' caae haa alwava appeared to the 
Sheriff to puah the principle too far ; and in praetioe it haa 
not been doaely followed, aa auch aupplementary applkationa 
are not unfreqnentiy abaolutely neceaaaiy to the enda of justice. 
Suppoee that a petition ia preaented to a Sheriff to stay exe- 
cution on hii decreet, becauae payment or aatiafaetion had 
been made. However expedient to entertain such applifatiffB, 
it ia believed that auch mode of remedy would be in<vM»^piif^t^ 
except in the Supreme Court. Hint, however, ia a mneh 
atronger caae for intarfennoe than tiie present. On the 
merits, the Sobatitute may venture to atatei, that hia o|<nioo 
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is agaiut tiw pnnacr.^ Itie debt wm not oami i tttted «itli«r 
«t the date of Beqveiiralioaii cr befbie the diaoliatge^ lo thst 
tine dflteden, whuet eought to be plaoed under the fetters of 
the eequeetratioDi had no oorree p onding privflcigee in voting 
or opposng the dieohaKge. Hm anthontiei mn oeitiinlj die- 
coraant; and the leading oan, lOtb March, 1865 (Maophereon), 
went on a qwoialW. But there ia alio a ipeidahy in thii 
oaaa— that the dieooaige was obtained before the decree for 
expenaoBy and the opportonity ndflMd of raadng the queetion 
in the depending prooeM. 

The petitionen appeekd, and craved the opinion of the 
Sheriff (Mr E. S. Gordon), wlio, after advising, disimswed the 
i^ipeal, and afiBnned the Sheriff^Substitate's judgment^ adding 
the following note:— 

Non.— Under the Aot 16 and 17 Vio. e. 80, seot % a 
defender may get himself xeponeda^^tinst a decree in abeenoe, 
whether extnoted or not, at any tima before impLement hss 
followed tbcreon, by lodging a reponing note. Bat the 
preeent application is subetontnlly a suspension of a decree in 
forop prononnoed by the Sheri£ Itis clear that Sherifii have 
no power to entertein snspensions of any decreets, except of 
those whjdi proceed on bills, or obligations registered in the 
books of the Sheriff Courts or of Council and Session canes, in 
wUidi there has been a judgment of the Ck>art only Jietkme 
jwrU; and this was a powergiven for the fint time by the 
nineteenth seetion of 1 imd 2 Yvi, chap. 119. Hie M>pli»tion 
is therefore incompetent. If the petitioner thoognt he had 
good groonds for refiising to pay more than the composition 
of five shiUings per pomid on the amonnt of etpensea^ he 
should have objected to decreet being pranounoed for a Isrger 
amount. But he allowed that opportunity to pass. 

Aa, J. Dallas. AU. T. Soutab. 



29th KovmBiB, 1868. 

SHERIFF COUBT, GLASGOW, 

(Mb Shxbiff Bill.) 

Ajnmxw M'EwAV (Young's TVustee) v. Jaicis SnwABT. 

Bankruptcy — Caotionary Obligation — Locus Pcenetentiae 
Improbative Writ— Mercantile Amendment Act— iTcfd, 
ihat a party tnAo afreet to hecome eaunUtmer fvr, amd gigm 
em vmprobaivfe tffer of a wmpotidon ta a te^uei^ra^toa, may 
reaiU before tigning the Umd of camtum; and that there is 
2ec«t peeneleiUiaef mUil the qffer of eowtpoeiiitm i$ Jhatty 
approved ofhytke Lord Ordiaary or the Sherig, 

TB> Estates of John Young, deceased, were sequestrated, and 
the petitioner was appointed IVnstee thereon. Mis Young; 
the widow and executrix of the Bankrupt^ made ofllbr of a 
compos i tion of 12s 6d per pound to the creditors on the 
estates, and offisred Robert Young, Jamee Young, and the 
respondent as cautioners: Hue ofler, which was neither 
holograph nor tested, was subscribed by the proposed 
cautionerB and addresaed to the petitioner. Thereafter, the 
creditcn having entertained the offer, the respondent was 
required to sign the usual cautionary bond, when he refbsed 
to do 80. In theee droomstances, the petitioner, with con- 
euxrenoe of the creditors, presented this application, craving 
that the respondent should be decerned to subscribe and 
execute the bond oi caution (which was produced), in terms 
of the oner. 

Hie respondent in defence pleaded: 

(1.) That while he had signed the ofifiar referred to, he did so 
on the express understanding and condition acceded to by the 
proposed co-sureties, that they should consign in bank before 
subacription of the bond of caution a sum of £260, which was 
to remain until the composition should be duly paid, which con- 
dition was suggested by, and known to the trustee: That the co- 



sureties had not made the consignation agreed upon, and that» 
therefore, the defnider was entitled to withdraw bis ofibr of 
caution: 

(2.) ThaX, irrespective of any understandhag with his co- 
sureties of the nature refoired to^ the defiander was entitled 
at any time before subscription of the bond to withdraw his 
oner oc suretyantp. 

The record having been dosed on this defence^ Mr Bdl 
pronounced the foDowing judgment : — 

« 

Finds, firsts That under the MeroantOe Law Amendment 
Act^ sect 6, aU cautionary obligations must be in writing, 
"otherwise the same shall have no effect:" Finds, that where 
an obligation can be constituted only by iraiting, an under- 
taking to enter into such obligation must also be in writing^ 
and that writing most be probative (Barron, Jan. 23, 179^ 
Mor., p. 8463) : Finds, that the oaerof composituin, No. f/1, 
founded on in the petition as warranting the condnsion against 
the defender to execute the bond of caution, No. 6/4, is 
neither tested nor holograph, and is therefore not probative: 
Finds, second, That even if the said oflfer could be held 
equivalent to a verbal undertaking to exeonte a bond of 
caution, or as evidence of such undertaking, the defender had 
stiU ^ocw jMmttea^iae, because where a party agrees verbally, 
or by an imperfect missive, with a view to a subseauent 
written contract^ the obligation is held to be suspendea till 
the writing has been executed, unless rei MlenwKiie has 
intervened, which is not averred to have been the case h ere 
(Bell's Cdnm^ vol. 1st, pp. 827-8. and Diokaon on Evidence^ 
sects. 598 and 608) : Finds, third, and more partionlariy as 
the <^uestion at issue ii affiioted bv the Bankruptcy Statute^ 
that it seems to be correctiy stated by Profiassor BeU, Comm., 
vol. 2d, p. 460, that "the offer of compodtion by the bank- 
rupt may be withdrawn re6w imiegrit: and by the Act it 
would appear, that ree mml imt^yrm till the compo d tion is 
finally iqiproved o^ the trustee bdng enjoined to prooeed in 
the meanwhile without any regard to the oflbr:" Finds^ that 
if this is the law as regards the bankrupt^ it must^ a fortiori, 
be law as regards his cautioners, the more especially as where^ 
in the case of the present delaoder, the agreement to become 
cautioner is only inoohate^ no bond of caution having been 
signed: llkerefore^ and under reference to the annexed note^ 
sustains the defonoes, and dinmissos the action; but^ in the 
whole droumstances, finds no expenses due^ and deoems. 



NoTB. — ^The question nusedinthis action is not without 
nicety, and there is no reported dectdon predsdv in point. 
If the oflar founded on as constituting an obligation against 
the defender be invalid, because improbative, thne is of course 
no case; and even independent of the provisions of the Bank- 
rupt Act, and although the offer were to be held entitied to 
some faith in judgment, it would seem at common law, con- 
sideiing that it rdera to an obligatum whldi could oidy be 
finally constituted by writing, that there was still mow 
pcmikatiae. This view is strengthened by the hei, that 
the cautionary bond in question is one to be lodged in a 
sequestration, and therefore to be dedt with as follmg under 
the providons of the bankruptcy statute. It is admitted on 
all hands, that bankrupts and tiieir cautioners may, on cause 
diown, withdraw firom an olbr of compodtion, even after the 
lodging of the bond, provided judicial authority has not been 
interponed. But it would rather seem that tliey are equall v 
entitied to withdraw without cause being diown, especiattv n 
the withdrawal be intimated before the Dond of caution has 
been executed. Where an engagement is of that diaracter, 
that it is not valid till reduced to writing, there is 2oeiif 
pcmitentiae tiU the final purpoee to undertake it be dedared 
in writing. *' The privilege of resiBng;'* says FkofesBor BeD, 
"is not deetroyed where the ixrevocable obliffation has not 
been legally dedared." (See also Ghi4)lin, Veib. 6th, 1842.) 
In bankruptcy, it has been held, that an offer of compodtion 
does not, as in an ordinary mercantile transaction, become a 
binding contract by the simple acceptance of the creditors. 
In the case of Brown, June 17th, 1846, the Lord Justice 
Clerk, in speaking of the offer of compodtion whidi had been 
made by the banlmiptB, said, "I think that proposal— for such 
alone it was, an offer or proposal by the bankrupt — entirely 
fell, and that by his own conduct. The resolution of the 
creditors is not in itself a fubetantive act, whidi takes effect 
2 
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and CMi be acted on bj itMlf ; it k BMrcly aa 
oflbr or pcopoaal bj the baakrapt He mint 
that pvopoaal complete in due tame. He 
He draw back and leloaed, and the naolntion thew f ore flew 
off, being one onlj ot adoption ol bia propoaal, if duly com- 
pleted bj bim.* In the oaee of IraMide^ Kaidi a«tb, 1841, 
(4th B. M. & D., p. 629,) both the bookraqjita and their 
caationen were bela entitled to withdraw at the elerenth 
boor, alter a bond of cantion doly eieciited had ben lodged, 
and the trustee had reported thenon. No doubt a change of 
ciFOumstanooB had talnrn piece *«'m^* the date of wabliMr ^^ 
offBT, but the judgment of the Shviff-Sobetitnte of Perthiihiie, 
wfaidi waa inbiequcntly conflimed smpEoiter, both by the 
Shariff Depute and the Lord Ordinary, whoae derawm waa 
aoqideaoed in, waa not rested on any change of droumstanoea, 
beuig in the fbllowing tonus: — *'F!nds, that the bankrupts 
ha?e withdrawn their ofisr of oonqwsi t ionpwvio u s to the sang, 
and the acoeotance thoeof being aporoved by tiie Gout, in 
terms of the banbupt statute; and finds that the oantioneaa 
for the composition hate in like manner withdrawn their 
sureties^ or objeot to continue as sudi: Finds it, thsreliDra^ 
unneosssBiy to deoide on the other grounds of objection urged 
by the cautionen^ and refuses to apnoTe of the olbr of com- 
position and aooeptence in respect of such relraotian thsreoC" 
Tlie pfvwer of resiling firam an imperfect obligation may no 
doubt be barred eitlMr by homologation or rei nUenmUm, 
but neither the one nor the other is or could be aYsned in tibe 
present instance. In no case^ indeed, can rei iiUervmimt 
pro|Mrly follow upon the acceptsnce of an offbr of composition, 
untd it has been approved of by the Lord Ordinary or Sheriir, 
seefaig that it is uiyrtesly enaoted by eee. 142 of the Bankrupt 
Act — "That notwithstttnding such ofler of composition and 
prooeeding conseq[uent thereon, the eequestnition ehaO < 
tinue^ and the trustee shall proceed in the execution of 
duty, as if no sooh ofler bad been made, until the 
of the Lord Ordinary or the BheriiF be pronounced." This 
enactment has oiearfy a strong tendenej to keep open the 
loeus pcmiimUiae, until it be seen wbeiher, in the words of 
section 145, the oflbr of oompositiott ''beoune ineffectuaL" 
1310 case hers, aa already remarked, is fkyonrable to the 
defender, seeing that he withdraws before signing the bond of 
caution; and that it is instructed by bis production No. 6 
that he has not done so capriciouslT, but m oottseq[uence of 
one of Ins co-caotioneKS haTinff fiuled to make, aa he had 
promised, a consignation in bank as a supplementary security; 
although this fiuluie, being a matter only between the 
cautionerB themaelvee, would not ham liberated the defendor, 
if otherwim ftiUy bound to the pnrsuen. 

The pursuer appealed, but Sir Archibald Alison adhered to 
the interlocutor of the Shaciff-Snbetitute^ adding the fbllowing 
note: — 

Non.— lids is an important case under the Bankrupt Law; 
the more especially as it it the first of the kind that has occtir- 
red under the recent Bankrupt Statute, which has materially 
4diaaged the mode to be followed in making oilers t^ a bank- 
rupt of a composition, and naming the cautioners for it, and 
establishes various rules and particulars to be followed out, 
which were not required under the former Baidcropt Acta. 
In adhering to the interlocutor under review, the Sheriff n 
mainly influenced by the authoritv of Professor Bell, who ex- 
pressly says, that a proposed cautumer for a compositien may 
resile firom his offer te become security, provided ret nmt 
iiUeffme, and that matters axe to be held entire until abond has 
been actually rigned, and the offer has been approved by the 
Lord Otdixiary or the Sheriff. It is true that Mr Bdl*s 
authority and all the other cases reUte to offers of composition 
under the former Bankrupt Act; but there does not appear 
to be any material diflbrence between that Act and the 
present, so fitf as the present questien ii oonoemed. It is 
true that by the present Act any subsequent offer of com- 
position, after a first offer shaH have faOen or become in- 
efiectuid, must be aaeented to in writing by 9-lOths of the 
creditors ranked, and most state the sanount of composition 
and the terms of payment, and be subscribed by the cautioner 
proposed, befine it can be entertained, which was not required 
under the former Act. But the annexation of these reqnintes 
to the «fier of composition, does not, in the Sheriff's opinion, 
sdter the principle on which Mr Bell's opinion is founded, 
whidi is, tiiat the oflbr te beoome secuity may be resiled from 



by the cantioner at any time beim the bend of osatlsBis 
aotoally signed. The rennn of thk appean to be^ that tiB 
that is aotaal^ done and tte ma tt er dosed, so flv aa Iks 
cautioner is eoaostBed,hsi obligation tosubsoEibe tfaebendii 
subject to a power of resiHnc, wUdi, Main, is groonded on Oe 
contn^t not being olothed with a filially oUigaloty chanets 
on both sidsi, tin the bond ia rigned and the cflhr finally sp- 
proved of by the Lord Ordinaiy or the Sheriff: 

The Shsiil^ however, sntiMj oonoura witik the Shenfr 
Substitute^ hi thmUng that the deteder baa no daim lor 
*TriT— , as the reason assigned, thourii good, peshan^ for 
never cObriiv to becoiM cautioner aft lOl, did not jnstiiy faun 
in nailing efter the oflkr to become cautioner had been aoftosl^ 
signed by hhn, and kidged with the trustee. 

AcL T. G. Wbiorf. AU. R. Boa& 



80th NovxMBn, 1863. 
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BOBUT Snwm k Sov «. Gatdt Babb avd Wk. 

Company— Iiquidaftor-ObUgation.—ireU; that a. 
w ofpamtedto mmdup the o^^tAn c/ o iKaofaed C b is ^ia a y, 
ffsalitfsdforfOB|piHM^ amd to grmU on mekmmisdgmmU er 
MigaUomioptifU eUrim mrimng oK of it m mciiim t, MlOtd 
hrfore Oe dmoMum nf lis OM^Mny, mdikoAUg iXUfg^ 

iB Novmnber, 1884, I>fib^ Banr k Co., of Melboome^ aliipped 
to South Anierica a quantity of goods which the p s aau e i i 
had, through Peebles, Ffflh ft Con^any of Glasgoiw, eoc- 
signed to them for sals in Australia. On this rednpsnent, 
F^ife, Barr & Company charged a nnmmisnnn in the noeount 
sales, which they rendered to the puxsnem. Hie patSBexs 
olgeoted to thu item, but th^ accepted, and, aft mnftmity, 
paid a bin fior the fioll balance on the account salee^ on tiw 
understanding that tte charge for fwnmiswnn shofold be 
afterwards arranged. 

Befine any adjustment of the pursuenf claim fisr r e|ie *iUon 
of the oomnussion had been made, the firms of Fj^tfs, Bnr 
ft Ca, and Peebles, Fyffb k, Co., were dissolved, and the 
delimders, who were the partners of theee firms, ap po in ted 
the defender Barr to wind up the campany*s aflhisa. Bbct, 
in doing so, recognised the pursuers' daim^ and grasifeed to 
them the following obligation; — 

<'Meesrs Bobert Stewart k Son. 

** Dear Sirs,— I agree on behalf of my hOe firm to dednet 
the roturn oomnussion charged on your goods by Fyilb,Baor 
k Co., amounting to seventeen pounds. (Sgned) Gavin 
Bair, m liquidation of Peebles, Fyffb k Co.— 17th Apiil, 

" 1866." 

The pursuers, founding on thb obligation, now sue the two 
partners of the dimolved companies^ for repiyment of the 

Barr states in defanos!, a denial of lestiBg owing nnd Uafailily, 
with an explanation, that as hqoidator for the disaolved limi^ 
he had discovered that these firms seemed indebted in n sum 
of money, whidi was daimed by the pnrsuen^ and that he^ 
as liquidator, with coneorxence of the other defender, had, te 
avoid litigation, granted an acknowledgment; that he vms in 
advance for the dissdved firms, and as Mr PteUes now re- 
pudiated the obligation, the defender was not In safety to pay 
the whde or part of the sum sued for. 

The defonoe for the other defender, Peebles, la n denial of 
liability, on the ground that tiie transactions out of whick the 
daim arose, had been completely eettled during the 
of the company, and that it was Wfra strei of the 
Barr, to grant the obligation founded on. 

The Sheriff-Substitute^ Mr Steele^ after heariivpartieB^ pn- 
nonnced the following judgment :— > 

Having heard parties' procuraters in tecma of the fiiregoii^ 
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f ipo ilBti iMnt; Findi, in point of fact Ttat the panwt had bmi' 
non tnBMolMiis with tM diCmdan£IIl^ and with thoir foraign 
honae^ with whom thoyare idflutifiod duzing tha sabaiatenoo of 
aaid &m: That tha documenii ptodooed iniitnict that a ckim 
•rose hj the puaoen out of tha nid tKaoaaotbnay against the 
paztiea during the mfasiateDoe of tha Mid flrm, and that such 
claim was than put forth, and if not acynstad, «t all oTents 
maintained: That^ mon the dis»>1ntioin of the said firm, the 
pasties oompoon^ me same^ being the preaent defenders, 
muted in -appointing Mr Bazr, one of their own number, to 
wind m> the affiuis ^the finn, and tot that purpose oonfenred 
upon hnn by .the minute of agreemsnt No. 8/1 powers of man- 
•gement in teems almost onmnited: That the said defender, 
in the eizercise of said |M>wer^ reoogniaed and admitted the 

Stioe of the pnisuecs' said ohum, and aooordingly granted, in 
capacity as msnsging partner for winding up the oonoem, 
the obtagation No. 2 in mvour of tiie pursuers for the amount 
of the said daim, being the sum noiw libdled en ; and upon 
Owsa fiiklings in point of faot, Findi^ in point of law, that the 
leoognition at a daim^igainat the Company, and the granting 
«f a proper docoment or acknowledgment therefcnv 'v^^'o 
aots withm the competency of a partner of this Company, 
e?en althongh the Company were ^^ssolved, and such puiner 
Imd no general power of adminirtration or management, 
andy that more especially, sneh acti are within the oonaisteDcy 
«f a partner, who held epedal and discretionary power of 
administration and management, ( Vide Buehanan, WaUon ds 
Co., T. ^dosu^ 2lHh Jamuuy, 1868; W. Shaw, 762,) such as 
those conferred on the ddEender Barr, so as to make the same 
himHwg upon all his oonstitoents, the other partners of the 
firm, as well as on himself: Therefore repels the defences, 
find the defenders liable in the principal sum and interest 
libeDed on: Finds them liable also in ezpenseei, allows an 
nooount thereof to be lodged, and remits to the auditor to 
tax and leport^ and decerns. 

On appeal, the Sheriff Principal adhered, pronoundng the 
faDowing interlocutor: — 

Having beard parties' prooorators, under the defenders' ap- 
peal upon the int^ocator appealed against^ and whole prooees, 
sidheres to the interiocutor complained of for the reasons stated 
by the Sheriff-Substitute, as alao those contained in the fol- 
lowing note, with tins addition, that all queations of relief 
iMtween de fe nde r s uUer tc, are resenred entire, and dismiflses 
the appeal 

Nora.— The preaent ease was very ably and amdcusly 
4ebated by Mr Forbes on behsSf of the <tefender Peebles, 
and he strongly eontended that it appeared from docoments 
in psooesB, or at aU events, that he was prepared to prove, 
ihatso&r from there being any balance due to the pursuer by 
the firm when the Company was dissolved, the balance lay 
«he other way, and that it was uUra virtt of Barr, after the 
diisolution of the Company, to rear up a debt against the 
firm, however eflS»tualfy be mij^t do so against Imnself as 
an individual But to this it appears to be a sufficient 
answer, that by tha minute of agreement No. 8/1, both the 
partners oonferred unlimited powers on the defender Bair, 
.to liquidate and ^nd up the affidre of the ooncem. He 
began to do so, aooordingly, and in the exercise of his duties 
aa liquidator, and with a view to adjusting of the account 
between the pursuer and the defenders' firm, he granted the 
obligation No. 2 libelled on in the action as liquidator ez- 
poemly on account of the firm. There seems to be no doubt 
that the grantiug of such an obligation was within the power 
of a liqmidator, both at common law and under the recent 
dedaion by the Supreme Court referred to by the Sheriff- 
Subetitnte. Every Company unquestionably subsists even 
alter dissolution, to the effect of winding up its affiurs and 
nmng off its debts. And if the Company eobsists to that 
effect it may, unquestionably, oonvev its powers of so doing 
to a liquidator, esjpedally if, as in the present case, he is ex- 
pressly invested with all the powers which the Company itself 
would have had in the matter. It is ouite a different ques- 
tion, which is not Aif/tcs lod, whether the defender Barr did 
xight in granting the obligation libelled on in the Company's 
name. Suffice it to say, he had power to do so, and if he has 
done wrong in granting the obligation, the defender Peebles 
sHll have a daim of rwief against him, winch in this inter- 
locutor is expressly reserved. 

AcL B. Cabswell. AlU D. Fobbbs. J. L. Labo. 



80vB Novbmbbb, 1858. 
8HBBIFF COURT, PBBTH. 

(Mb Shbbxfv Baboouat.) 

CoxpBTiTioB roB Tbustebship. 
A. F. Bbid 9. W. L. Yomra. 

'Erasteeship — Competition Voucher—Affidavit.-- iTeM <1), 
That an txtrad-deerte i% ab$ence, and a pariiadar akUe cr 
Ofeoowni, were tnffident wmehen for arrean of rmt, aind that 
produetion of the lease wot not neeettaty; (2), Cfrediiar ot- 
lowed by amendment to value a eecwrity etated, Imt not ffohwd 
in hit original affidavit, 

Thu waa a competition for the tmsteeship onthe sequestrated 

estate of Messrs James and John Duff, feimen at HilThiad. 

Tbe issue depended on two large claims on opposite sides— one 

by Lord Strathallan, the landlord of the hrm; the other by 

the Central Bank, on a bond for a cash credit in name of the 

mother of the bankrupts ; and the points in law wiU be found 

notioed in the annexed notes. 

*' The Sheriff-Substitute having heard partLes^ proooratora 

on the mutual notes of olijections, and again on the draft notes 

issued by him, with amended affidavits and additional vouchers, 

and made avizandum with the whole prooeedingB;, he adopts 

the following notes as his fimd dedsion, and the grounds 

thereof. 
The difficulty which in this and in similar casea the Sheriff' 

Substitute feds, is, how fer under the 60th, 51st, and 58th 
sections of the recent Bankrupt Statute he can allow amend- 
ments of affidavits on which votes were given, and additional 
vouchers to be prodooed. He expressed himself fully on this 
subject in his notes in Ford's sequestration, whidh will be 
found in the second volume of the Dundee Law Chronide, 
page 160. He remains of opinion that all mere terhuioal 
olgections should be disregarded, and the fullest opportu- 
nity affiurded to real creditors to rectify their oaths and 
dsims, and to support the same by evidence unlem, in the 
words of the 51st section, "the feilure to comply with the 
provisions of the Act shall appear to have been made for 
some improper or firaudulent purpose, or where injury can 
be qualified by the other creditors or any of them, in respect 
thereoT' 

I. Objections for Archibald Bums and others. 

Against the vote of Lord Stratiiallan. 

The affidavit is objected to as not instructed by any voucher 
of debt. There was no lease or voucher produced, but a very 
partieolsr state of rents is annexed and subacribed, as relative 
to the affidavit; perhaps in these ciicomstances no ferther 
predoction was necessary. The production of the lease could 
only establish the amount of annuoU rent, but not the amount 
of arrears actually due. The agent for Ixwd Strathallan at 
the first hearing produced a printed tack, but which not being 
stMuped, oooU not be received as evidence ; but he farther 
produced an extract decree of this Court, obtained in absence 
against the benkrupts on the 15th October last^ and which 
the Substitute allowed to be received, although perhaps not 
actually necessary to support tiie affidavit. 

No doubt the affidavit refers to a tack, and none such was 
produced; and now that it is produced, being unstamped, it 
forms no vouober of debt ; but its place is amply supplied by 
a decree against the bankrupt tenants. 

Mr Beid objected that the lease was only subscribed by 
James Doff, one of the bankrupts, but the answer is that the 
deed cannot be looked to, any more on the one side than on 
the other until stamped. But, although it were otherwise, 
the lease is in name of the joint-tenants, who, on the face of 
the sequestration proceedings^ are in the possesnon of Hill- 
head, the subject let. 
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Mr Bctd frribflr olgected to the deene id eautHM&aam 
bbteiiMd in AbMOfli^ and within rizty daji oT tlia Unkmptey. 
Hie aanvon an^ tlw dfMTM in abMBM it good, vntil opanod 
nm and thai hara tbva ia no qoealioa of pntewiea. A 
of oonatitotion maj bo obtained agaiaet a bankmpl^ erei 
aeqiMBtation. [Wk Jfoy, 1818, Ctmk «. Mm; lUk Mmg, 
1M5, WtOer.) 

S. Vote of Boberfc MTariane. The vitiation in the bm ie 
reetified bj the date being npeated at length in the bod j 
thflceoC. nieobjeotoroffBredtopcoTethat^atthedateoftho 
affidavit, the deponent waa not the creditor th««fa^ bat that 
the aame waa held by the bank iniHdch it waa diaoovnted, 
and which eridcnoe the SBMrifffiobatitate allowed, but nlti- 
mately tUa vote waa witlidtnwn. 

II. Objeotkjna Ibr Mr W. L. Yoong. 

1. Vote ibr David Didl^ Pitlodny. The aA^bvit hi for 
monqr aaid to be lent on 2«th May, 1855, and wUch ean only 
be proved by writing or oath, and Ibr which no fo u ehe i ia 
produced, nor raJaned to ae in evirtenffe, and nnneegwitly the 



S. Hie vote of John Bodgar. Hie maiginal addition, which 
iaofimportanoa,waBanowodtobeaigned. The worda delated 
wen hnmatarial, but Oo deletion mic^ be initialed Vy the 
Jurtiea^ or the worda dedared aa aoorad. The a eo iiritj of 
Robert Doff WM aDowed to be valoed by a aopasate affidavit, 
and an wUdi having been done^ the vote ia now admitted Ibr 
the fw^w^^ifd auy^ m tt 



Kon.— ITie SheriiT-Sabetitate entertahied aoane donht^ 
whether, after the vote waa given for a apeoifio aom, it waa 
proper to aQow n vahiation of a eec uiity omitted. The valon* 
tionofeeeoritieeiianeeaenthdtoan affidavit, and, thaieiore, 
oo^ to be ooanpiied with belbre the vote ia given; nevertho- 
les, the efibot of audi amendment oan only be to decffeaaa the 
eon on which the vote ia given, oertainly never to iiirieaae it^ 
and 80 appeaiB advantagwoa lather than prnndkaal to the 
genand body ol cnditon. He ie enoomaged in thia view 
by obearving, from the lint nmnber of the SeattUk Lmm Jmr- 
mil, the* ^ariir Bell of Glasgow, (irfio hae poribape in thia 
depertmant more eaEpttienoe than the vdMde SheriffSnbetitatea 
in Sootbnd,) hae aUowed an amended affidavit^ atmtmg and 
valning eeonritiee for the fiiot time. Thai ia a mmh. etronger 
oaae thui thia, for there the eeoority wae not even elated, 
whercaaHia here elated bat not valoed. &• Y<4 2^., 184S, 
M'Bwtm; llA March, 1847, J>^; IIA Jkc, 1663, Oibtomj 
ISA FA^ 1858, /lay. 

8. Vote Ibr the Central Benk of Soothoid. Thevoooherof 
debt ie only by Jamee Dofl^ one of the bankmpta, and, there- 
Ibre, doea not vondi a debt againet the benkmpt eetate; 
aooordinC^ the affidavit ia not made againet the bankrupt 
eetale, bat againet the individaal, and there ia no aodi indi- 
vidoal aeqoeeteation. It mi|^t have been oompetent to hava 
made an affidavit^ elating the fact that the bill wae lor the 
behoof of the joint tenantcy of HiUhead. Any affidavit to that 
efieet now tendered woold not be an amendment^ bat an original 
daim and affidarit whidk eannot ^oaaibly be admitted, and 
therefoTB the vote ia rejected. 

4. Tote of the Central Bank on bond. Hm affidarit 
i^tpeara, when taken in connection with the bond prodooed, 
open to aerioaa objectiona. The bond doee not apedify that 
the money wae to be, nor the affidarit etate that in point 
of fact, it wae advanced to the bankrupted or applied to 
their joint farm of Hillhead. According to the bond, Jean 
Doff, the mother, ie the primacy debtor, and the bank- 
mpte and othera are her caationeia. In that etate of fret, 
tte other obBganle req[Qired to be valued. If the affidarit 
had apedficaUy aet forth the fret of the baakmpta being 
primary debtora, and eeperially, if any written eridenoe waa 
produced ae to that being the true etate of the fret, the vote 
might have been admitted. The etate annexed ia quite auiB- 

li, ae the daoae founded on in the bond ia dwignnd for 



another porpoaa. Tha poiiay of inaaranoe ahonhl hava bean 
valued at a aom, howover nominal, to fmabht the troalae or 
tteereAton lo diwiand an aaaignation of il^ and ondar Ihe 

iHiola iiiniHiMl M, the SheriffAabalitate waa at int fah 

dined to hold, that an Maanded affidarit wilh vooehan, nri^ 
be aOowod to oaatain tta vote agaiaat the bamkropt^ m 
princ^debton boond fai valief to the other pertieeinthe 



theae riewa, Mr Beid, at the 
amoaded affidavit, aettii« forth Iha4 
the money loeeivad under the bond Ibr a eaah onfit, waa ad- 
vanced to enable the bankropta to atock the frim of HiBhaad ; 
Altho^^^ unqn ee ti onab^y, thia hae been cloai B Picn ti o ody awoni, 
and ia v«y likdy to be the true fret, yet all the eridenoe pao- 
dneed goaa Ae other way, and ao would not bind theoUnr 
tothebond. Tim letftan produced ahow that the 
intended to be taken by the mother, and wotked 
by har two aona, and that the bond waa taken for her behoof; 
eoaieeiiuenthr, aU the iP i nftw on the bai^ prodnoed are aalh 
ecribed by the mother, althoa«h indoraed by one or other af 
theaoM. What alone oonhl hwu a upp o tt a d thie vote would 



the Bole partaea to be beneAted l^ the bond, and 
lebtoia therein ; of eoonathebank may bo entitled 
to rank far the fuflamonnt of their daim, but it JaimpnaaWa^ 
under any euM tn ieUu n of the alatate^ that they ean vote en 
the eetate of the bankrupt aa primary debtota wlien txfmk 
of the evidence they were merdy eorelieB, and therefore thia 
vote le rejected* 

5. Vote of John M<Bobbee. The vote b olqeeted to m 
bdqg an account not due by the banknipte, and wU^ waa 
offarad to be proved by the oreditor'a hooka, and whidh the 
ofajjectoae were a&owed to recover, bat no proof being olfared 
to oontndiet the affidavit at the aeoond diet lor hearii« thb 
vote wae admitted. 

8. Vote of Jamea button. The vote ia objectionably aa 
the daim ia made and voodied againet Jaanaa Duff indivi- 
doally, and therefore eannot be auatained. 

7. Vote of ArchibaU Baflantyne. The objector oHetud to 
prove that, at the date of the affidarit, the daimant waa not 
oraditor in the UD, and whkdi he wae aUowed to eatahliih. 
Tlie baakmpto being both partiee to the bill, the ono dinwer 
and the olher acceptor, it i^ipeara to form a good docoment of 
debt, thoqgh the aflEkiarit might have bean flaade more expla- 
natoiy. Tlie abatement of xntereat ou^t to hava ben 
in the oath, bat it hae been properiy Mde in the 
Ultimatdy Mr Beid wilhdiaw thk vote. 

Upon the acrutiny, it therefore appeam tiwt the minority of 
valid votee ia iu frvour of Mr William * ~ 



whom the Sheriff-Subetitute theaeforu finda duty dected ae 
tniatee on the eequeetrated eelatee of Jamea I>cdr and John 
Dull; faraieta, Hillhead, in the pariah of Bladdovd; but, in 
reapect that no voucher waa lodml at the meeting in aupport 
of Lord 8trathaDan*8 vote, and which haa been aortelned, 
chieflv becanae of the eztiaotdecreet eubeequently prodnoed, 
and llua vote having cairied the dection, he foMia no 
due between the oompekitora. 



l8T DaoiifBiB, 1858. 

8HBBIFF COUBT, KILMABNOCK. 

(Mb SHBBirr Akdbbsov.) 

Liva V.Hall. 

PkeaumplMn of Payment— Pkoof— Writ or Oath. — A fmrtg 

for eonuHhtliim md pojfwtaU of • cMa for jiirwiaaia €f 
MeUf ikai Cfta fmwmr ootid omig mohrmet kio dnma J« At 
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writ or oath of the drfender, ike praumgpHon beimg that theoe 
premimmt were paid by the deceaoed. 

This wm an action of oonstitatloii and payment at the in- 
stance of James Lang, againat Mra Janet Lang or Hall, 
exaoutriz of the deoeaaed John Lang. The aummona oon- 
doded for the aom of £70 lOa. S^d., being an alleged balance 
of soma paid by him, consisting of premiums of inaaxanoe on 
deceased's property. These payments the pursuer alleged 
were made by him on account of the deceased. In support 
of his claim, he produced insurance receipts extending over a 
peiiod of twenty-eight yeara^ the first being dated 11th Novem- 
ber, 1828, and the laat 15th May, 1855. These receipts were 
in the ordinaiy form, and bore simply that the premium •^q ^ 
duty therein menttoned were "reoeiTed from Jolm Lang,*' (the 
party deceased.) 

The defend e r denied that the sums sued for were advanced 
by the pursuer for, or on account of, the deceased John Lang ; 
but^ on the contnoy, as the receipts themselves showed, 
averred that theae payments were made by the deceased 
himself, at the time when they fell due, out of his own 
proper funds; and pleaded that the pursuer could instruct 
his daim only by the writ or oath of the defender. 

The Beoord was made up by condesceudenoe and defences, 
and upon bmng dosed, the Sheriff, after hearing parties, 
isiued the following judgment, which has been acquiesced 
in: — 

finds (1.) lliat the present action is at the instance of the 
pursuer Jamea Lang, against his sister Mrs Janet Lang or 
Hall, as executrix-dative of their kte brother John Lang, 
and condudes for constitution and tiayment of certain sums 
with interest, being almost exdnsivdy premiums <^ insurance 
against fire over property belonging to the said John Lang 
deceased, and which the pursuer avers he disbursed from his 
own proper funds, on his htte brother^s behalf: Finds (2.) 
That the recdpto produced show these payments were made, 
not by the pursuer James Lang, but by the deceased John 
I^mg hiroseUC: finds (8.) That it is incompetent to prove, 
by parole testimony, that the money was paid by the pursuer 
James Lang, with his own Amds as he alleges : Finds, (4.) That 
the only competent mode of redarguing tiie evidence of the 
receipts in process, is by the writ or oath of the defender or 
her author : Finds that the proof teripto has failed : There- 
fore, appoints the pursuer, within ten days, to lodge a minute 
stating whether he wishes a reference to the defender's oath. 

KoTB. — ^The daim now advanced by the pursuer againat 
hia own sister, aa representmg their deceased brother, except 
cnrliag^tone handles, 6/6, with 6/ of interest, consists of annual 
payments of fire insurance^ and interest theieon, from 1828 
to 1855 indusive, and which the pursuer avers, as m*»i^T»g 
bis brother^s insurance matters, he made on his behalf. The 
pursuer has produced the reodpts from the insurance office, 
<of which latterly he himself was agent,) to show that this 
was the casei Now, in the first place, it is plain, though these 
receipts had been taken in the pursuer's own name, instead of 
his brother's, the presumption must have been, that the pay- 
ments were made with John Lang's funds, he being tiie proper 
debtor, but the recdpts bear that it was John Laaff, and not 
the pursuer, who actually paid the money. In sn^ a case as 
this, the mere drcnmstanoe of holding the documents is not 
thought to be material, and, beddes, the parties gieatly differ 
as to how they came into the pursuer's poasesdon. The 
defender avers that the pursuer obtained them in a most 
improper and surreptitioos manner, but the Sheriff-Substitute 
thinks it quite unnecessary to make any inquiry as to thia. 

The pursuer comes into Court founding on these documents, 
mad nothing dse, and he asks to be allowed to prove by parole 
that they are untrue. He does not pretend to say he had any 
general ma n agement of his brother^ affiurs, but only that he 
paid these insuranoe premiums. Though a banker and a man 
of buainess, he has not produced a bmik or letter of any des- 
criptiony to show that his brother and he ever had a siogle 
pecuniary transaction. 

It is certainly a most extraordinary and improbable droum- 
Klanoe^ that for so long a period he should have made those 



annual pavmenta, and never presented any account during hia 
brother's me, and that it is only now heard of for the first 
time, after that brother is in his grave. 
Aa. D. B. Andrews. AU. J. Tobsaitoi. 



10th Decsicbsb, 1858. 
SHERIFF COURT, GLASGOW. 

(Mb Shkbitf Stbeub.) 

A. V. B. 
Bieacfa of Pronuse of Marriage — Solatium — Quantum of 

Damage — Oimmaltmcet in vkiek the Ckmrt allowed the 

emm of £250, in name of Solatiwn and Damage for Breach 

of Promite of Marriage* 

A., a spinster, 45 years of age, supporting herself by needle- 
woric, recdved with flavour the attentions and subsequently 
the promise of marriage of B., a widower 50 years of age, and 
an dder of the church, and who possessed a dear w sses n a ble 
income of £150 per annum or thereby. B., having after a 
time refused to fulfil hia pronuse of marriage^ the present 
action was brought against him by A., conduding Ibr pay- 
ment of the sum of £500 as solatium and damages. 

In the course of proof it appeared, that the defender's ofler 
of marriage, and the poxsuer^s acceptance thereof, were com- 
municated to the relations of partiea on both aides, and that 
for a year they were regarded as engaged— that in the mean- 
time, and in consequence of her engagement to ttis defender, 
the pursuer had refused a second ofler of marriage made to 
her by a respectable man, having an income of £200 per 
annum; that the defender had withdrawn fkom his engage- 
ment without any reasonable or ostendble cause ; that after 
the defender had ceased to vidt the pursuer, she had a severe 
illness, "occadoned by over-action of the heart upon the 
vessels, which could or might be caused by mental eoEdtement," 
and that she had since been in delicate health. 

Hie Sheriff-Substitute, (Ifr Steele,) in giving judgment^ 
" Finds the pursuer entitted to the sum of £800, which would 
be equal to an annuity of £15 to £18." 

The defender appealed, and Sir A. Alison, after hearing 
partiea' procuiatots, modified the damages found due to the 
sum of £250. 

Aee, W. Bdbhs. AU. R. Boss. 



17th Dbokmbkb, 1858. 
SHERIFF COURT, GLASGOW. 
(Mb Shebitf Bbll.) 

JoHV Gbaham (M'Haffie*s Trustee) v. Ross, Jun., k Co. 

Bankruptcy— Reduction-— Statute 1606, a 5— Delivery War- 
rant — Fraus dans causam oontractuL — A party boaghtgoode 
to be delivered during the following month; when deUwrg 
teat made to the Oalenderen of the 6t»yerf, the latter were 
in ineolvent drcmnetaneee, and on ihefiret bunnete dag after 
ddiveryy theg agreed to coned the eontraet, grantiag to tiU 
eellere, at the eame time, an order on the Oalenderere for iv- 
ddivery — Held, in an aetUm of Jtednetion, under tike Act 
1096, c. 5, of the Jklivery Warrant, at Uie uutance of the 
Truetee on the buiyer'e Ettaiee, that although the contract was 
not void or voidable on the ground of frame done e au ea m 
eontraetm, ihe bugere were entitled to rtyeot the goode, and 
the Ddivery Warrant woe not etruds at by the Act 1696, e. 5. 

Trb defenders sold to the finn of Midiad M'Haffie k Co., on 
80th September, 1857, 2000 pieces jacconets, to be delivered 
in the month of October following. On 10th October (Satur^ 
day) the}* made doUvory, on accoimt of the buyers, at 



£6 
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(he odflnder of James Tajlor k Son, of 260 pieoee of the 
giiodi ; bat on 12tli October (Monday), M'Hirflle k Go. wioto 
to defender* aaklDg them to ceaoel the oontnot^ and encineing 
an order on Tajlor k Hon for deliTery of the 260 pieoae aent in 
tu them on Saturday. The defenders agreed to canoel the 
sale, and took back the gooda firam the oalenderers. The estates 
of M'Haffie ft Co. were thereafter, on 24th October, asques- 
trated, and the pursuer was appointed trustee tbsreon. 

Tlie pursuer, with consent of the commissioners on M'Haffie 
ft Co.'s estates, brought this action of Beduction, to set aside 
the re-delivery of the 250 pieosa jaooonets to the defondon^ 
and pleaded — 

(1.) Tliat the order on Taylor ft Son, and deliTery of the 
jaooonets in virtue thereof, were given in extinction or seemity 
of a prior debt^ vis., the unpaid price of the jaooonets, within 
sixty days of bankruptcy, and at a time when M'Haffie ft Co. 
were insolvent^ thereby giving the defenders an illegal prefer- 
ence over the bankrupts* other creditors. 

(2.) That the said order was null and reducible under the 
Statute 1696, c. 5, as extended by the ** Bankmptcy (Scotland) 
Aot» 1866." 

The defendets nioadod 

<1.) No delivery to M'HafBe ft Co. 

(2.) Even if delivecy had been made, M<Haffle ft Co. being 
utterly insolvent and unable to pay the prics^ were entitled 
and bound to ngeot and return the goods. 

(3.) The bankrupts having acted fairly and honestly in 
tcs^psiftse rejecting the goods, for which they were unable to 
pay, and the defenders having acted in bona fdt in taking 
back thcee goods, they were entitled to absolvitor. 

The pursuen replied — 

(1.) Delivery of the goods was legally made by the trans- 
mission to the cale n de r of Taylor ft Son, who acted for 
M'HaAie ft Co. 

(2.) The 6oNa/de« of the defenders was not the test whereby 
the point at issue ¥ras to be determined. The defenders hav- 
ing got re-deliveiy of the goods within a few days of M'Haffie 
ft Go.'s bankruptcy, were bound to restore them or pay their 
value. 

The Becord having been doeed, and proof pr9 W de jwn 
aUowed and led, the Sheriff-Substitute (Mr BeU), after heai^ 
ing partaas' procurators, pronounced the following judgment : — 

Finds, that on the 80th September, 1857, the defenders 
sold to the Ute firm of Michael MOIaffie ft Co., for deUvery 
in the course of the month of October following, 2000 single 
or 1000 double pieces of jaooonets : Finds^ that the first and 
only delivery under said sale is stated by the defenders to 
have been made on Saturday the 10th of October following, 
and this statement is admitted to be oorreot by the pursuer, 
although the receive note is dated 9th October: Finds, that 
the dwvery which took place on the 10th of Octobw was a 
delivery to James Taylor ft Son, on account of M'Haflie ft 
Co., A 250 pieces of jaooonets : Finds, that on the first 
business day after the delivery, viz., ou Monday the 12th, 
M'Haffie ft Co. wrote to the defenders a letter, which ii as 
follows: — "Dear Sirs, — As we find that we shall onlv xe- 
quire the 1000 pieces 60 yards jaooonets, we shall feel obliged 
by your cancelling the onler, uid shall put something in your 
way on some future occasion. We enclose order on Messrs 
James Taylor ft Son for delivery of the 250 pieces sent in 
on Saturday the 10th inst. ;*' and the order was endoeed 
accordingly: Finds, that the defenders, on receiving said 
letter, agreed to canoel the sale, and took back, of the same 
date, the 250 pieces firom the calenderers; Finds it not 
proved that Mwhael M'Haffie ft Co. were insolvent, and 
knew themselves to be so on the 80th of September, when 
they made the purchase: And finds it mutually admitted 
that their oircumstanoes were desperate, and known to them 
to be so on Monday the 12th of October; and their former 
derk, the witness James Grainger, has deponed that he 
"cannot recollect whether M'Hame*s circumstances became 
worse between the 0th and 12th of October, 1857 :" Finds, 



in point of law, that it ia not proved that M'Haffie ft Coi 
knew that they were insolveot at the time of making the 
purchaae^ the said purchase was not void or voidable ca the 
ground of /nNis <faiw tamaam oonlrachn: But findi^ thai 
aa the said Michael M'Haffie ft Co. knew themeslves to be 
ttttsrlv insolvent at the date uf the first delivery under the 
sale. It would have been thdr duty, had the delivery been 
tendered to them, to refuse the same, or at kMi»t to receive 
the goods only cuModAfZ euum: Finds, that although it is 
not denied that the goods were deliverad to the ca ls ttder s w 
on account of M^Hatte ft Co., it is not proved that they 
were aware of their having been so delivered on the 10th 
October, and the witneis lliomas Taylor Browu, manager 
to Taylor ft Son, has deponed they ^'had no special ordeis 
from M'Haffie ft Co. regarding the jacooneUf* whiiat it ia 
not denied by the pursuer thnt the first and only act of 
M*Hafile ft Co. regarding them was to writo the leUer above 
quoted, on the first busineas day after the day of delivery, 
requesting that the transaction might be cancelled, and en- 
dninff a ddivery order in &vour of the defenders, which wss 
immediatdy accepted and pot in force: Finds, that as the 
said letter does not openly avow that M'Haffie ft Co. hnve 
elected to rqect the goods in rmpftX of their then known 
insolvency, but merel> aaks for a canodling of the trans- 
action, this was substantially doing the same thing under a 
diflferent form, and must be presumed to have been promised 
by what they then knew of their affiurs : Finds^ that in 
these circumstanoes, the delivery to the caleudersn did not 
operate as a bar tu M'Haffie ft Ca returning the ffsoda, and 
their doing so was not a deed struck at by the Act 1696, c^ 
5, seeing that it was not in the proper sense a voluntnry deed, 
but a deed rendered necessary in common honesty by their 
supervening insolvency: llierefore^ and under mfrMeme to 
the annexed note, sustains the defences, and assnihiws ths 
defenders from the condusions of the action, with 



Non.— It is dirtinctty Uid down by Fi ofessor Bell, in 
foxmity with dedsiona whidi he quotes in snt^wrt of the 
doctrine, that both the En^^iah and Scotch Inw concor ia 
holding ''that it is the part of an honest man when he finds 
himaelf unable^ as buyer, to pay the price^ but is not yet a 
bankrupt^ to reject goods p r o ff ered to him for delivery by a 
carrier or other person to whom they have oonstructiivfy 
been delivered for him.** {Cumm. voL L, p. 82.) P ro fi as m 
BeU adds, "Qoods may be rejected even alter they hnve besa 
taken into cuatody of a derk or warehouseman, acting withoot 
expresi anthcrity from the buyer.** {Idem, page 285.) Pkwi- 
dent Blair went even farther than uiis in the caee of Stetna^ 
I6th November, 1810, where he said "Th*t if n bankrupt 
waa to take delivery of goods which he had bought aa a 
sdvent man, tins would he a fraud winch would entitle ths 
seller to redrees." In the caae of Brown, Dee. 21, 1816^ 
{Bwn^e Beportt, page 709,) which ia extrondy in point hsrs 
— ^An insdvent purohaser was held entitled to re-deliver niae 
cattle which had been delivered into hia hrm. aeven days 
previoudy, and taken duucge of bv his servants, though with* 
out any spedal instructions from him. As remarked by Pke- 
fessor More in his notes on Stair, p. xc, the leaning of oer 
decisions seems even to support the diotum of President BUr, 
that to take delivery after insdvency or bankruplcnr ia aoch a 
firaud as entities the vendor to reclaim lus goods. In the pre> 
sent case, although there may have been constructive deliveiy 
for a short period, the banknpts M'Haffie ft Co. had new 
availed themsdves of it to exeoKue any act of pcoptietorship; 
and knowing, as thev did, that they were irretrievably in- 
sdvent at the time, they d&d no more than iHiat fiur denKiig 
prompted and law required, in sending the goods back to ths 
defenders. It is a mistake to suppose that the statnte 1698, 
cap. 6, strikes at such an act aa this as an undue prefe 



Hie pursuer apiiealed, but Sir A. Alison ccmfinned Mr 
Bell's decision, adding the foUowiug note to his interiocutor : — 

Non. — ^The Sheriff concurs in the opinion of the Sheriff' 
Substitute, that there are not soffldent grounds here to est 
adds the transaction complained of by the ponner, and ^ere> 
fore that the defence shouU be sustained against the reduetion ; 
but the grounds of that opinion are not identJiaJ with tfaoss 
which seem to be pointed at in the careftd and dkrtiwrt iniar' 
locutor and note of the Sheriff-Snbetitnte. Hie gwunJa en 
which the Sheriff proceeds are these :— 1st, Tliat it la the doty 
of a purchaser, who has not yet raodved what in law ia beU 
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equiTidant to aetual d^very of goods purchased, to reject them, 
and aniral the bargain, if he feds that he will be unable to pay 
the price from impending bankruptcy. 2ndlyy That also it is 
his duty so to act and h£ privilege to do so, if actual delivery 
has not passed in his&vour ; yet, if this has not actually taken 
place, and the goods have been not merely constructively but 
t«ally ddivered to him, they have thereby become part of his 
stock, and pass to his trustee on bankruptcy without any power 
of repudiabng or cancelling a transaction thus comfdete in sJl 
its parts. Srdly, That the sole Question, in the present case, 
thus comes to b^ whether the delivery of the jaoconets in 
question to Taylor & Son, the calenderers, which took place 
on the 9th or 10th October, 1857, is to be regarded as actual 
and real delivery, as between the vendor and vendee, or con- 
structive delivery only, and such as left the vendor vested 
with a right to stop tiie goods, as still in trantitu. For it is 
imderstood that the right of stoppage m irangU%, on the part 
of the vendor, is commensurate with the duty to reject, in the 
event of bankruptcy, on the part of the vendeie, and that actual 
and real dehvery ^1 be a bar to either being exercised. Now, 
the facts here are, that in the original order there was no place 
of delivery specified on the piurt of t^e vendees. But it 
Appears from the receive note in nrocess, d^ted 9th October, 
that the jacoonets were sent by ue sellers to Taylor & Son, 
the calenderers, "on account of" M'Hsffie k Co., the pur* 
chasers, and that the goods were in the hands of the calenderers 
when the vendees requested the bargain should be cancelled on 
the 15th October, on the ground that they did not require the 
goods. It is proved, however, that Tayl<nr ft Son are general 
calenderers, and there is no evidence in process that they had 
any special instructions from M*Haffie ft Co., the purchasers, 
in reffard to the receipt of the goods. In these circumstances, 
tiie ^eriff conceives that it is impossible to hold that delivery 
to the ffeneral calenderers was actual and real ddlvery for be- 
hoof of the vendees, as in a question between the vendor and 
the vendee. DeUvery to a calenderer, tiiough on account of 
» particular purchaser, appears to be much in pari oatu, in 
point of prindpU, with delivery to a general carrier of goods 
addreased to the vendee ; and neither can be regarded as 
capable of barring the right to stop in tranntu on the one 
point, and the duty to reject the goods on insolvency on the 
other. The material circumstance is, that in neither case have 
the goods arrived at their final place of destination, n«ther 
the carrier*s cart nor the calenderer^s workshop being their 
final place of deposit; and it has been held, that even when 
goods were at the vendee's door on the carrier's cart^ or even 
actually taken into his warehouse by a derk, without the 
▼endee's knowledge or special direction from him, the delivery 
was not actual, and the right of stoppage in transitu was not 
barred. 4th, In addition to this, soui teparatim, the power 
and duty of rejection or cancelling the bargain appears to have 
been exerdsed tempative by M'Haffie ft Co., the purchasers in 
the present case. ITie receive note by the sellen to Uie 
calenderers was dated 9th October, and on the 1 2th, with a 
Sunday intervening, M'Hafiie ft Co., the ptmshasers, being 
hopelessly insolvent, wrote to the sellers wishing the bargain 
canodled. This is within the triduum of bankruptcy, so much 
the object of inquiry in the Roman law, and within the 
reasonabl'3 period which our own law allows to the bankrupt 
to reject goods, not as yet finally delivered, of which he feds 
that he is unable to pay the price. 

Act, John Boyd. Alt. J. Mobbison. 



17th Dbcsmbzb, 1858. 

SHERIFF COURT, GLASGOW. 

(Mb Shebitp Bbll.) 

Gbabam (Mllaffie's Trustee) v. Dbnholm ft Othebs. 

Bankmptcy-- Stat. 1606, c. J5 — ^Bankruptcy Acta, 1866 
and 1857 — Sheriff Court Jurisdiction — Relevancy — 
Agent^B Power — Cash Payment — Collasion — A.andB. 
told goods to C. through D, as agent. When the price 
became Jue, 7>. called for payments, and was employed 
hy C to sell other goods previously on the same day 
delivered to D. for the purjtose, and directed to apply 
the price in payment yro tan to of the debt to A, and B., 
who knew nothing of the second sale. D. accordingly 
carried out thexe instructions. C. became bankrupt. 



and was sequestrated within sixty days. In a reduction 
at the instance of the trustee-^Held (1), That the action 
was competent in the Sheriff Court; (2), That reduction 
of the delivery of the goods was not barred by the suhse^ 
quent sale; (S), That in law the agent D. did not, as 
agent in (he first sale, act for or represent A. and B. 
in the delivery and second sale; (4), 7'hat the payment 
to A. and B. made by C. through D. was a cosft pay- 
ment in ordinary course, and equivalent to being made 
by C. himself; and (5), To reduce such a transaction, 
it was necessary to aver and prove collusion on the part 
of A. and B. 

Thx defender, Mr Denhohn (whose business is that of a com- 
mission agent), sold to Messn. Michael M'Haffie ft Co., on 
nth and 16th September, 1857, on account and risk of the 
defenders, Messrs John Robertson ft Ca, 750 pieces jacconets 
and on 17th September, on account and risk of the defender, 
Mr Wm. Sommerville, 250 pieces jaoconets, the fact of Den- 
holm's agency in the transactions being disclosed at the time. 
The prices amounted in eumulo to £492 10s, payable in cash 
on 9th October following, with five per cent, offl On 9th 
October, Denholm called for payment, when he found M'Haffie 
from home, but saw him on the 12th, and was solicited to 
allow the settlement to Ue over for a few days, which he ro- 
fused to do, on the ground that his constituents expected 
payment next cash-day, viz., on the 18th. M'Haffie then 
said that he had 500 pieces of jaccconets at the calenderer^s — 
instructed Mr Denholm to sell them for prompt cash, and 
gave him a delivery order for the goods. Denholm, on the 
12th, obtained and reported to M'Haffie an o£BBr of 9s per 
piece for the jacoonets, and having received fresh instmctions, 
on the same day sold them to Messrs H. P. Ree ft Co., and 
rendered account sales to M'Haffie ft Co. On the mcnung of 
the 18th he applied, at M'Haffie's request, to Robertson ft Co. 
to take a bill, which they dedined, by a letter afterwards 
despatched. On the 13th, Denholm delivered the goods to 
Ree ft Co., and having received instructions from M'Haffie to 
get payment from Ree ft Co. and make payments to the other 
defenden to account of their sales, and to say to them that 
the balances would be paid by the end of the month, — settled 
with Ree ft Co. for the price, which was £209 16s 6d, after 
deducting charges. The matter was then adjusted between 
M'Haffie ft Co. and Denholm, by the former giving a receipt 
for said sum, and by tiie latter granting a reottpt for £209, 
and paying the balance, 16s 6d, to M'Haffie ft Co.'s cashier. 
M'Haffie personally examined the various statements and 
accounts, and directed the entries to be made in his books. 
Mr Denholm, on the same day, paid Robertson ft Co. £140, 
and Mr Sommerville £60 to account of their claims, and re- 
ceived receipts from these parties respectively. 

These details of the tranBaction between M'Haffie ft Co., 
Mr Denholm, and Ree ft Co., and M'Haffie's directions for 
the payments to the other defenders, were stated in the plead- 
ings for the defender Denholm. The case, in p<Hnt of faot» as 
presented by the other defenders, was that they had sold 
goods, and in due course had received payments to account, 
in the usual way, in 5ona Jide, and without any knowledge 
whatever of the sources whence the money came. 

M'Haffie ft Co.'s estates were sequestrated on 24th October, 
and the present action was raised by the Trustee to reduce the 
dell very of the 500 pieces of jacconets to Denholm, and to re- 
cover tiie price or value of these goods. 

The summons called for production of "aU pretended in- 
" voices, acootmts, states, letters, dispositions, or other pre- 
" tended conveyances, whereby the said Michad M'Hafiie 
"ft Co., or Michael Jamieson M'Haffie, transferred and 
" made over to the defender, William Denholm, either for 
" hjmaelf, or as agent for, or as representing the defender^ 
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"tiMMidWUHMnSomiiMrTilla^ and JohnBolMvtMiiftCo., or 
'oiMorotiMr of thflm, 500 plsoei of jaoocMwta, the property 
"of the eeid Mkdieel IfHaffie It Co. ;** end oondaded for 
redustioB of "the Mid delivwj note or order, or other 
" writinge, together with the nid oonTejmnoe, tranifereDoe, 
"or deliveiy itnlf, whether the eame be Tonofaed and in- 
"etmoted ae eforeeeid, or whether the eame wae merely 
"Twiiel, with an that hee followed or may follow therenpoa." 
The Kbel wae hid on the etatnte 1996, mp, 5, tm crtended by 
Tacioua leetioiia of "Hie Bankraptoy (Sootlaiid) Aot^ 18M,' 
and the Bankraptoy Act of 1857 ; and on the medinm that 
the teaaeaction aooght to be rednoed wae a ooQarive deyioe 
on the part of the bankrapt and the defnden^ to eeeore a 
pte fe renpe to the bitter, and that the nle to Bee It Go. wae 
eflboted by Mr Denhohn, "without oonraltatian with, or 
" apeoial diraetiona from the bankrapt iior hit, the aaid William 
*' DenhofanX own benefit, or that of Ida aald oonatitoenta, 
or oiM or other of them ooIlaiiTely, and by way of diiq^vdaing 
" the true natore of the teanaaction, which wae dmply a de. 
"liTeiy of goodi^ inaeoiuritylorapaymentjBrofaiiloof aprior 
"debt" 

Pkelindnaiy pleaa were atated iot tiie debndeta, Denhdm 
and Bommerrille, to the eflfoot that the action waa not com- 
petent in the Sheriff Courts and wae not Tdevantly laid. For 
Mr BommerviOe it waa oontended that, under the Act 1096, 
o. 5, a declarator of bankraptoy by the Court of 8eed<m muet 
precede the oondualonB of redaction ; and for him, in coigano> 
tiflo with the other defender, that the agency of Mr Denholm, 
aa fibeUed by the poisuer, if "epedal* (BdTt Com,, Skaw't 
£tL, p. 176), and confined to the mere aaie to M<Haflie k 
Co., wUdk wae the only kind of agency mentioned, could 
not im|dT power to repreeent the defendwa in any oonuaiTe 
veheme, aucii ai that alkged, but if " general" {Ih,, p. 175), 
or pnrpoady conferred to conduct auch a acheme, it waa not 
Bumolently aTerred. A aeperate plea waa atated for Boboi- 
aon k Co.. that the reduciife conduriona, confined aa they 
were to the mere deliTeiy, were barred by the aubeeaneot 
oonduded aale and tranaaction between Bee k Co., Dennclm 
and the bankra|>t llieee pleaa were repelled by Mr Sheriff 
Bell, and Ida judgment wae adhered to by or Archibald 
Alkon, onappeaL 

The grounda of hie Lordahip*e judgment on the queetion of 
competency were theae : Finda that it is enacted by aee. 10 of 
the Bankruptoy Scotland Act, that '* deeda made Toid by this 
Act, and aU alienationa of property by a party inaoWent, or 
notour bankrupt, which are Totdable by etatute or at oommon 
law, may be aet aeide either by wair of action or exception, 
and a decree aetting aiide the deed by exception ahall haye 
the like efibct aa to the part}; objecting to the deed, aa if auch 
decree were given in any action at Ida inaCiince:" FEnda that 
by aeo. of the aubaequent atatute, 80 and 21 Vict, c. 19, it 
ia enacted, "that the 10th aecUon of the first hemnbefbre 
redted Aet (namely, the Bankraptcy Scotland ActX shall be 
taken to i^^pty to actiona and eicoeptiona aa well in the ordi- 
nary Courta of the Sheriff as in the Court of Seesion:" Finda 
that the onlv meaning attachable to this latter enactment is, 
that aU deeds and alienationa of prope r ty which it waa compe- 
tent prsTiously to set aaide either by action or exception in the 
Court of Seaaion, may now be oompetentiy aet aside by action 
or exception in the Sheriff Court 

Proof wae aubaequentiy led by the pursuer of the value and 
porohaae by M'Haffie k Co. of the 600 pieces of jaooonots in 
queetion ; Mid the books of the whole defenders were recovered 
and exhibited under diliffenoe, but were found to contain only 
entriee in the usual and customary form. Hie defenders re- 
nounced probation. 

At the debate, it waa pleaded for the pursuer — (1.) That 
Denholm, in the tranaaction in question, had power in law to 
repreeent, and did represent the other defenders, and oonse- 
quentiy they were direct partiee to the scheme for the delivery 
and aiue of the goods and division of the jMrice {BeW» Com., 
Shaw't Ed., p. 202) ; and (2.) that the aclmisrions and state- 
ments of the defenders on record, Inferred collusion on their 
part, and were relevant to support the action. 

For the defender, Denholm, it was pleaded that he was a 
mere agent in the whole transactions, had no intersst what- 
ever tibersin, received no benefit whatever therefrom, except 



the erdinaiy oommiaticn, and had duly aoooantad to and btia 
duly diacharged by all the partiee. 
For the defendan, Sominerville, and Bobertmn k Ca— 
1. The admimiona cr atatementa on record of the defaidw, 
Deohpliny cannot be uaed aa evidence against the eOv dt- 
fendere. 
, 8. l%a punueraT oaae ii laid npon eonuaicn, but no attenpt 
baa been made to prove oollnaicn, and the action AanAae 
fiidla; or otharwim^ it must rest, aa ragaida eadi deimdai^ ca 
hia atatementa. llieae do not infer the conolnrioM «f the 
anmmcna, but amount only to the oirBumatanee of a eaih |i^ 
ment made in the ordinary couraa^ and raccivud in pamt 
6oMi/de, and without knowledge on the detedetir partk tifiMT 
of the bankrapta* inaclvanoy, cr of the aouroe wfaaan tlw 
money came. 

3. An agent haa in law no power to renraaent hii priadpil 
beyond the aphere of hii employment (MTs Cbai., Aea^i 
SdL, pp. 170, 180), and here the agent waa employed oatjle 
aell sod eettla by receipt of caah. 

4. P r efe rencea are of two Unda only; either apontaaeoei 
cr colluaive, and theae are eouaUy redudble^ thedrcoDrtaBHi 
alwaya being relevant If tne traneaotiona here chaDeaged be 
a nontaneoua preference, then by the time tlie fruite of it 
readied tte defender, it waa a payment in eaah, made aad 
received, (eo far aa they were ooneerned,) in the crdfinaiyeoam 
of bnsinees; and auch a payment doea not fall undar the Aet 
1696, c. 5. (^or6ef e. BrAmer, 9»AJmmary, 1751, Jf., 11S8; 
Bta% a. atraekam, let Aug^ui, 1760, If., 907; i^eecr e. Dw^ 
80C4 if<9, 1827.) IfitiaaHegedtobeconuaiye, thoinorn- 
dence of coOoaion haa been adduced; but in a eireaitoei 
tranaaction of the nature alleged, no eaae can pcatibfyaiiN 
except on coDoaion, {Bdt$ Obm., Aaw*f BdL, p. 1136)^ aid 
accordingly coUuaion haa here been averred, altboo^ aot 
proven. 

4. ItiiaettiedthattheinterpontianofathirdpHtyteriec 
no intereat in tiie alleged preference, and being no pertf to 
the aUesed adieme or device, renders the tianamliiai eaoil' 
lengeable ; (Xawuaf «. SeaUa Rtpiwmulmtimt, Jwf 11, 18tt, 
7 8. 749;, and here the action haa been hdd to apply to tb 
aale to Bee k Co., and not to the delivery to Denholm oMrdj. 

Hia Lordahip (Mr Sheriff Bell) ponounoed the falloviBi 
intericcntor. aaaoilaieinff the defanoera whidi haa beea a^ 
quieacedin: — 



Etaving heard partial^ procmatcra, and reeomed 
ation of the proof, productiona, and whole nooeaa: Fiadi^ 
that the defegnder, Denhohn, who earriee on the b«iaineai of i 
commiaeion agent in Glaagow, aold, and delivered, avowedlf 
in that capadty, a quantity ofjaoconeta, in September, 18ST, 
to tiie bankmi^ llidiad M<HaAe & Co., of uduoh flim fti 
bankrupt Michad Jamieeon Mllafife waa the acle nartaw: 
Finda, that the aaid aalea, aa voudied by the lettera Moa 8/1, 



and 8/3, and the invoioeaNoa. 8/8, 8/4, and 8/5, were to ttt 
extent of 760 piecea iacconeta, on aocoont and riak d ^ 
defiendetB Bobertson k Co., and to the extent of 250 jitm 
on account and riak of the other defender SommerviDe; sad 
thii fkct waa expready diaokiaed to M'Haifie ft Co. W tb 
aaid letter No. 8/8: Finda, that the CMBiufo price of mid 
jacconete waa £492 10a, which price waa payi^de on tbe 
firet cash day in October, cr, at leest, not hiter than ¥nkf 
the 9th October: Finds, that^ on said day, Denholm caDd 
for payment aooordiaflly,. but waa infbcmed that M'Hefie 
waa from homeb and had left no inatmctiona aa to paymmt: 
Finda, that Denhohn called again on 12th October aad »v 
Mr M'Haflie,who said he had been diaappointed of a naiit- 
tance he had expected ; but, on beinginfonaed that Denhokali 
constituents counted on getting iminediate payment he sisid 
that he had 500 piecee of jacconete lying at the calendnerX 
which he inatructed Denholm to adl for him at prompt caih, 
and with that view handed to him the delivery order Mo. 9^ 
on Measvs Jamee Taylor k Sena, calenderei% with whom tbi 
gooda lay: Finda, that of the eame date Denhohn, ae eon- 
mission agent for M'Haffie k Co., effiBcted a caah aale d tki 
said jacooneta to H. P. Bee k Co.. for £225, coofiirB to 
account sales Na 8/6, rendered bT Denhohn to M'HdBe k 
Co., in which he charges his usual oommieuon : Flndi^ Ad 
before authorising the application of said mon^ in painpMat 
pro tanto of the accounts due to the other ddendei^ M'BdBe 
instructed Denhdm to sMertain whether tiio ddeedetti 
Robertson k Ca, would take a bill instead of cash, bat 
they, on bdiig applied to, peremptuiily refuaed to do eo^ ai 
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is uMlniotod by tfaflir oopy latter to Denholm, of date 13th 
October, in No. 86 : FUmBi that on being infonned of this, 
M'HaflBe then anthoxiaed Denholm to pay out of the eaad 
price £140 to aooount of the defendere, Robertaon k Co., 
and £09 to aooount to the defender Sonunerrille, which 
•ume were paid to them aooordiiu;ly, on the eaid ISth of 
October, oonfiann to their receipts Noe. 11/12 and 11/13, and 
at the aame time M'Haffie gave to Denholm, as liis discharge^ 
the xeoeipt No. 11/14, which ie in these words— "Glawow, 
18th October, 1857.— Received from Wm. Denholm, Esq., 
the sum of £209 16s 6d sterUnff, as per account sales, lees 
discount and commisrion:" Unas, that tibere is no evidence 
that the defenders, Robertson & Co. and SommerviUe, knew 
»t the time they received said payments to account that 
they were made out of the proceeds of any sale of goods 
efflGacted the same day, and both aaid defenders have averred 
that they received no explanation whatever of the aource 
finom wluch aaid pavmenta came^ and that they were made 
io them in the ordinary course of buaineaa, they having 
given no authority to Denholm to tranaaot for them in any 
other way: Finaa alao, that there ia no evidence that the 
■ale to H. P. Ree k Co. waa other than a bona fidt trana- 
action and for a fair market price: Finda, that Michael 
M'Haffie h, Co. were carrying on th^ buaineaa aa usual on 
the attd 18th October, and there ia no evidence that any of 
the defenders were then aware that they were insolvent or 
on the eve of bankruptcy: But finds, that on the 24th 
October t h ereafter, their estates were seouestrated, and they 
were thus rendered notour bankrupts: Finds, that in the 
preaent actum of raduotiony in which the trustee on Michael 
M'Haffie k Ca's sequestrated estates is the pursuer, it is 
maintained in point of law, that the granting of the delivery 
order on James Ta^or and tions for the said 500 pieces 
jaooonets to the defender Denholm for behoof of his con* 
etitnents, within sixty days of bankruptcy, was equivalent to 
the granting ol an illegal pre fe rence over the bankrupt's 
other creditors, and that the said deed, and all tiiat followed 
thereon, is nuU, and reducible under ^e statute 1696, c. 6 : 
But finds, in the firat place, that, for aught that has been 
made to appear, the bankrupt sold said jacconets on the 12th 
October, in the ordinary course of business, and that the 
delivery order was handed to Denholm, not aa a tranafiBr of 
the gooda to him, or for behoof of hia constituents, bat merdy 
in lus capacity of oomnussion agent, to cairy through a siJe 
which M'Haffle k Co. had instructed, and for their behoof 
ihey reeerving to themselves entire control over the free 
prooeeds, and there was no illegality in, or . element to war- 
rant reduction of anch htma fidt aale, made in the ordinary 
oouree of buaineaa, thouffh by a party on the eve of bankruptcy : 
Finda, in the aeoond place, that it ia settled law that a pay- 
ment in caah to a creditor who doea not receive it ooUuaively 
or fraudulently, even though made by an inadvent debtor, 
(the inaolvency not beinff known to the creditor, and tiie 
payment being made in the ordinal^ course of business), is 
not reducible under the Act 1696 : finds, in the third place, 
that in carrying through the sale of the sud 500 pieces 
jaooonets, and in afterwards making a payment to account 
to the otiier defenders, the defender Denholm was the mere 
hand of M'Haffie k Co., and received personally no benefit 
by said actings, except his oomnussion as mi agent; and, on 
the other baud, the defenders, Robertson k Co. and Sommer- 
▼ille, did not know, and were not bound to inquire, where the 
caah which they were entitled to demand payment of came 
from, and although they had known that it came from the 
proceeds of the said sale of jaoconets, this would not have 
rendered the payments invalid, they being cash payments to 
them by their debtors, and it being the ordinary practice of 
merchants to sell soods on hand to enable them to pay off 
debts owing by uem: llierefore, sustains the defences 
stated on the merits for all the defenders, and asaoilaies them 
from the condosions of the action : Plnds the pursuer Uable 
to each of the defenders in expenses, etc. 

Act. JoHV BoTD. AU, For Denholm — Jamvs Hamilton; 
For SommerviUe— W. B. Fauuw ; For Robertaon k Co.— R. 
Stkwabt. 



17th DicmBBB, 1858. 
SHERIFF SMALL DEBT COURT, LINLITHGOW. 

(Ms SHEBirr Hovb.) 

DoBOB V. Andbbsox. 

Road — ^Turnpike Act — ^Clauae — Construction — Clergymen. — 
Hdd, that JHs$entinff, «u wdl m EBtahliJitd CkwrcK dcrify- 
meis hace a right of exemption from payment of Toll Dves, 
vfithin tke Paruk of their mimi4trati<m», when on minitterial 
duty, 

Thb Rev. Mr Dobie, of the United Presbyterian Churdi, Lin- 
lithgow, had oocaaion to paaa through the Magdalen Toll-bar, 
in the pariah of Linlithgow, on the 23d August laat, in a gig, 
and again on the 18th October, on horseback, on miniaterial 
duty within aaid pariah ; he claimed exemption from payment 
of the uaual duea. Anderaon, the tacksman of the toll, refused, 
and insisted upon payment. Mr Dobie thereupon paid under 
protest, and bron|^t the present action for repetition of the 
sums paid, in order to have the question of liability tried. 

Hm pursuer pleaded that he was exempted from pajrment 
of the dues under the ** Q^neral Turnpike Act^ 1 and 2 Wra. 
IV., c. 48," the 87di section of which enacts, that " no toU 
shaU be demanded for any horse, etc., from any dergyman, 
going to or returning from visiting any sick parishiouer, or on 
other his parochial duty within his parish." 

Answered for the defender — ^The statute founded on oon- 
taina no exemption in finvour of the purauer, or the miniater of 
any body of Diaaenten ; there was no ambiguity in the terms 
of the clause founded on ; the deigymen exempted from pay- 
ment of the toll, were those of the Established Church alone, 
as was clearly indicated by the introduction into the daose of 
the words jMHMion€r, forotkUdf and poriaA. 

The punner replied — 

(1.) That the interpretation of the statute, so far aa con- 
oemed the rights of the exactors of dueai, must be strict, while 
as regards the payers, and claims of exemption from payment, 
it most be liberaL— (faniay on Highwoiy9,pp. 198-216). 

(2.) That^ keeping this rule in view in the construction of 
the dause foundeid on, the words '* any dergyman** must be 
held to signify clergymen of all denominations. 

(3.) That the introduction into the dause of the words 
"parishioner,** " parochial,'' and '< parish," did not directiy or 
by implication limit the right of exemption to the clergymen of 
the Established Church. The word ** parish," although some- 
times used to point out a certain district, from its derivation 
and according to the best lexioographen, meant nothing more 
than the particular charge of a priest — a churdi. If tlus con- 
struction of the word, then, were sound, every minister duly 
ordained had aparu4,his ministerial were hisjMiroe&ui< duties, 
and the members of hii dmrdi were his pana^tonerv. 

(4.) The section of the statute founded on gave exemption 
from payment of these dues to persons goin; to or returning 
from their usual places of worship, of whatever rdigious deno- 
mination; the intention of the legislature, in making such a 
provision, dearly being to give the community every facility in 
obtaining the benefita of the Divine ordinancea. It could 
acarody be contended, therefore, that while the legialature 
offered facilitiea to tha community in waiting upon the public 
inatructiona of tbdr paaton, they intended to throw any barrier 
in the way of thdr reonving goepd ministrations in private, 
which would be the case if the defender'a aigument waa 

aound. 

The SBBBiFF-SuBSTirnTB, in giving judgment^ aaid that 
although the clause of the atatute founded on might have been 
differently expressed, he could have no donbt that the inteii- 
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Hon of the legisktarewMto eztaod the exemption to 

ing M well M Established Church dergjinen. He therefore 

deoemed against the defiander for lepftyment of the doeSy with 

expenses. 

Act. Jammb Watsov. Alt. Jomr Haiot. 



18th DxcmBEBy 1858. 
SHERIFF COURT, GLASGOW. 

(Mb Shibiff Bill.) 

M'LiLLASD AVD Othsbb v. M'Cowak (M'Cue's Tmstee) 

▲kdl Otbxrb. 

Expenses— Sheriff Court Act, 18 and 17. Vict., cap. 80— 
Small Debt Act, 1 Vict., cap. 41 — Clause — Construction. — 
In an Ordinarjf Sheriff Court oefioa, parUa lodged a minute 
contenting to a tmmnuuy trial nnder tk$ provisicne of the 
28<< eeelion of (he SSkeriff Court A ct.-^ndd, that the expentee 
in the aetionf eubaequent to the date of the minitte, were not to 
he taxed aeeording to the eeale of the Small Debt Act, hnt 
aeoording to the teale of fete applieable to the Ordinary Court. 

Tbb pursuers presented a petition to the Sheriff of the Count j 
of Lanark to interdict the defenders, John Tieman and Son, 
from deliyering to the defender, M'Cue, a quantity of meal 
placed in their store by him, and whidi the pursuers repre- 
sented he had obtained from them upon a fraudulent represen- 
tation. M'Cne lodged defences which were insisted in, upon 
his bankruptcy, by M*Cowan the trustee upon his sequestrated 
estate. 

After the record was closed, a joint minute was lodged for 
the parties, consenting that the case should be tried in the 
summary way provided by the 23d section of the Sheriff Court 
Act, 16 and 17 Vict., cap. 80. To thia minute the authority 
of the Court was interponed, and the case was disposed of, 
judgment being pronounced in favour of the pursuers, and 
finding the defenders liable in expenses, of which an account 
was allowed to be given in, and remitted to the auditor to tax 
and report. 

The account laid before the auditor, in terms of this remit, 
was charged according to the highest scale in the table of fees 
for actions depending in the Ordinary Court, and was sustained 
by him ; but to his report the defenders objected, in so far as 
the account, subsequent to the date of the joint minute, had 
not been taxed in terms of the table of fees subjoined to, and 
appointed by, the Small Debt Act, 1 Vict, chap. 41. To these 
objections answers were lodged by the pursuers, and upon the 
point being advised by the Sheri£^ he pronounced the foUow- 
ing judgment, which was not subject to review : — 

Having considered the auditor's report on the pursuers' 
account of expenses, with the objections thereto (No. 17), and 
answers (No. 1 8) : Finds, that it was not intended by the 
23d section of the Sheriff Court Act that, alter parties lodged 
a minute consenting to a case being tried in a summary way, 
the expenses from the date of said minute should be taxed 
according to the scale appointed by the Sheriff Small Debt 
Act, the case not being a Small Debt Court case, and pro- 
curators of Court being entitied, under the said section, to ap- 
pear and plead in the cause as previously: Therefore repels 
the objections, and approves of the report, etc. 



Act, D. TUBNEB. 



AU, B. M'Cuuxxn. 



22d DBOBirBBB, 18j(8. 

SHERIFF COURT, KILMARNOCK. 

(Mb Shbbot Astdbbson.) 

Bbtcb Pbibolb v. Wiluax Fits & OxsKBa. 

Sheriff Court Act— <XBoer's Execntion--Citatioii.-^03i a i'eCi^ 
tien for Interdict, the Sheriff pronm m c ed a dei i w tr mme e 
appointing eerviee and ordaining the defendere to ledge a 
notice of appearance. In executing this Warranty the 
Officer emplagtd ike forme of citation and execution in me 
prior to the Act of 1858, reqairing the reqHmdenIi to ledge 
aneuen within four doge, — Hdd, that the dtaiion and 
execution were irregnlar and invalid, and that it i§ im" 
peratire to employ the form of exeeation promded hg Ae 
Act. 

On a petition for Interdict presented to the Sheriff Coort of 
Ayrshire, the usual deliverance was pronoonced upon the 
petition, appointing service thereof upon the respondents, and 
ordaining "them to lodge a note of compearance in the 
Sheriff Clerk's Ofiioe, Kilmarnock, within fonr days each from 
the date of such service with certification." 

The execution returned by the officer bore that he had 
lawfully " intimated the said petition, together with the said 
deliverance, to each of the said William Fife, John CUilbrd, 
and James Murdoch, respondents, by serving eadi of theB 
with a copy thereof, consisting of three pages, and requ ir e d 
them to conform to said deliverance, by lodging answets to 
said petition in the hands of the Clerk of the Sheriff Conrt of 
Ayrshire at Kilmarnock, within four days after the date ef 
my service-copy, being the date of this execution." 

The defenders pleaded in defence — 

(1.) The citation was diMonform to its warrant — the ela- 
tion being to conform " to said deliverance, hg lodging aaumrrt 
** to said petition,** whereas, the warrant required tbe defen- 
ders to lodge a note of compearance. 

(2.) The officer's execution, besides being subject to the 
above objection, was informal and inept, because not in the 
form introduced by section 9 of the Sheriff Court Act. 

The Sheriff-Substitute repelled both of these pleas, adfi^ 
the following note to his Interlocutor : — 

" The warrant is accurately worded in the service oofnes of 
the petition ; and in point of fact, a note of compearance was 
lodged for each defender within four days. Under the i«oeat 
statute, a much shorter form of execution would have been 
enough ; and seeing the one in question bears that the officer 
served each defender ' with a GO]iy of the petiti<»i, together 
with said deliverance, and required them to confoma to said 
deliverance,' the execution is not bad, beobuse the officer goes 
on unnecessarily to narrate how the defender is to confona to 
the delivemnce, and emfJoys the word 'Answers,* T**^^fpe d ef 
' Note of Compearance.' It may be held as mere snrplas^c^ 
the warrant itself being accurately copied." 

The defenders appealed to the Sheriff-Depute (Chrislt- 
son) and pleaded in support of the first defence, that to heU 
the lodging of a note of appearance as obviating the objeetaon, 
was to hold that there could be no such thing as an nhjfrtinm 
to a citation at all; that, as compliance with the citatsoB 
would have placed the defenders in a wrong and ii^jurieas 
position, the citation was bad, because "the forma oC kw 
might not at the very threshold be made a trap, and at an 
officer's caprice be either riglit or wrong, so mu^ so that de- 
fenders must judge, upon th«r own responsibility, eather to 
disregard a citation, or by regarding it, sufler." In support of 
the objection to the form of the execution, thej urged that 
section 9 of the Sheriff Court Act was imperative, not 
permissive, in its enactment 
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TIm Shorifl^ after Aotwin^ gave effaet to tbMe plaM, and 
pronounoed tax Interlocutor, in which he "recab the Inter- 
*' locator i^pealed from ; tuataina the firrt preliminary plea in 
" the defences, and finds the execution of the citation to be 
" ixrqgalar and invalid ; thwefore dinmiiweii the action, and 
" finda expenaea due to the defenden ;** and to which he ap- 
pended the following Note: — 

The above Interlocutor baa been pronounced with much 
hesitation and doubt ; but in the ena, the Sheriff has oome 
to the opiuion that the o£Bcer*a execution is invalid. 

Two questions are to be disposed of — Ist, Does the 9ih 
section dTl? and 18 Vict., cap. 80, abrogate the old form of 
execution ! 3d, If not, does the officer's inaccurate requisition 
lor answers make it badt Upon the first and general 
question, the following objections to the execution occur: — 
(1) The intention and policy of the statute are dear to tub- 
tlUmle a short attestation of service of copy of the summons 
or petition, with the warrant, in place of a prolix and dumsv 
composition of the officer. If the words, therefore, of the 9tn 
section admit of this construction, effisct ought to be given to this 
obvious intention. Now, these words are positive and im- 
perative, that the form in Schedule F shall he the form. (2) 
The phnseology in the first section, enacting new forms of 
■ommonses, is the same as in the 9th section, and both ad- 
mit of the same construction, which, in the case of summonses, 
is clearly to abolish the old form, with which all the sub- 
sequent procedure, in regard to notice of appearance, calling 
on parties to adjust a minute, and only failing that, allowing 
» oondesoendenoe and defences, are inconsiBtent» just as in the 
new form of execution, the order to lodge a notioe of appear- 
ance is inoonnstent with a call for answers, as in the pursuer's 
execution. (8) If the 9th section had stopt at the words " that 
Aet^** leaving cfut, ** which form shall be equally valid and 
effisctual in all respects aa the longer form at present in use,** 
there could be no doubt of the abolition of the old form. But 
does this paragraph do more than declare that the substituted 
form shall be as good and extensive in its operation as the 
ibnner ; and does not the direction, that executions " iJiaU be** 
in the new form, mean, ahall be so in future, when also no 
doubt can exist, especiaUy as full eflfect can be given to the 
declaration, of the validity of the short form by interpreting 
this to mean that it shxUl have the same effect as the lunger 
foim in r^prd to diligence, inteiruption of prescription, etc. f 
(4) It is favourable to this view, that the change from the 
long form to a simple and the briefest possible attestation of 
service, is so great and complete. (6) Also^ that the Act 
passed on I5th August^ 1853, was not to come into opera- 
tion till 1st November: This makes it easy to read the 9th 
section as enacting, that the new form shall be the only form 
after 1st November, 1853 ; and then, of equal force with tiie 
previous foinn in use up to that date. (6) It is a matwial ob- 
jection to the continuous existence of both forms of execution, 
that it is impossible to observe the old form in tiie execution d 
JPetUiom, without borrowing from the new the order for a 
notioe of appearance. (7) Section 7th contains a form of 
petition ; but omits the declaration that it shall be as effectual 
as that at present in use: It ii dear that the regulation as to 
summonses and petitions is the same, and then the phrasdogr 
in section 1st is the same as in section 9th. (8) The 9tiQ 
section, inter alia, enacts, that all executions "shall be written 
at the end of the summons or petition itself; and where 
necessary on continuous sheets, but not on a separate paper." 
If this prohibition were disregarded, could it be maintained 
that an execution on a separate sheet of paper was valid as 
formerly f Clearly not ; and it is equally clear that if the 9th 
section is adopted in part as abrogating the old form, it must 
be held as abrogating the form altogether. In order to show 
tbe diffieolt position which the pursuer has to maintain, let 
him consider what could have been done had the defender 
lodged answers ; or whether, if they hxui made no appearance, 
decree in absence could have been safely taken. On these 
grounds, the execution is held to be invijid. If the statute 
abro};ate8 the old mode of execution, then the form in 
Sdicidule F becomes a statutory formality; and no equiv»- 
lents can be admitted to be suffident. 

" The particular execution in the present case is liable to the 
further objection that it is inaccurate, even as an execution 
in the old form, by calling for answers instead of a notioe of 



27th DioncBiB, 1868. 

SHEBIFF SMALL DEBT COURT, GLASGOW. 

(BiB SHBBiFr Stbathsbv.) 

Jamis M'Nab 0. Glasgow k South Wbstbbh Railway. 

Contract — Construction — Railway Company. — A RaiUoa^ 
Cvmpany iMtnedaeaton ticket*, <m the exprett conditions that, 
in the event of there bdnff no aceommodation in the dass of 
carriage, the holder should take an inferior dau without 
being aUowed any dediiction; and further, that tlte tickets 
should be subject to any alteration or discontinuance of train. 
— Hdd, thai these conditions did not entitle the Company to 
discontinue altogether a particular dau of carriage, for 
Ufhidi they had issued season tickets. 

The pursuer purchased from the Railway Company a second 
class season ticket from Johnstone to Glasgow. The oon- 
ditions on which season tickets are issued are as follows : — 

" In the event of there not being aooonunodation in the class 
of carriage of any train, the holder must take any inferior 
carriAge in which there is accommodation, without being Mi- 
titled to any allowance or deduction. 

" These tickets are only available for the ordinary trains of 
the company, and not for any special train. They are issued, 
subject to any alteration or discontinuance of trains as may 
from time to time take place ; and the holder is also subject 
to the company *s bye-laws in every respect as an ordinary 
passenger, and to any alteration in such bye-laws and rsgn- 
lations as may be made from time to time." 

At the date when the ticket was issued, the afternoon 
train from Glasgow, by which the pursuer usually travelled, 
couaisted of carriages of first, second, and third dass; but 
the Railway Company after some time discontinued the second 
dass carriaj^. The pursuer therefore raised this action for 
damages. The defenders maintained that under the contract 
between the parties, the pursuer was bound to take a third 
dass carriage; and further, that they were entitied at any 
time to discontinue a particular class of carriages, and that 
their doing so was merdy an "alteration or discontinuance 
of trains,** in terms of the conditions we have quoted. 

The Sherifl^ after hearing parties, repelled these defences, and 
hdd that the disoontinuanoe of the second class was not such 
an alteration as the Railway Company were entitled to make, 
under thdr agreement with the pursuer; that it did not fall 
under dther of the conditions of the contract; and he there- 
fore decerned for the diffnrence between tbe price of a seoond 
and first dass season ticket 



Act. JoHH Naisioth. 



Alt. J. K Dill. 



Act. a. M. Bkyeridge, Cumuock. Alt. C. B. Rowax, Ayr. 



29th Dicxubbb, 1858. 

SHERIFF SMALL DEBT COURT, GLASGOW. 

(Mb Shsbtpf Bell.) 

MiLYnr Bbothbbs «. Thb Edinbubgh abd Glasoow 

Railway Compabt. 

Carrier— Railway Company- Contract— -4 Bailway Com- 
pany received goods to be conveyed **per Railway and 
Steam'* to a place beyond tMr line of Railway, and at 
the end of their line handed over the goods to a Steamboat 
Company to be furwarded to their destination.— JIdd, that 
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the SaihtMjf Comptmp, the rteeivimg mrrien, wen UMefor 
tks 90/9 trwuU of the goodk wntU tkqf readied iU 0im9ign9e, 

The |ninufln» who an warehouMOMn in GlMgow, pot into 
the defenders' hands, a tnia of goods to be forwarded to a party 
in Helmsdale^ SatheriandshSre. Hie address upon the tmss 
was that of the oonsignee, with the additional words ''psr 
Bail and Steam;** when the truss reached its destination, 
someof the goods were awanting, while the remainder were so 
iiqnrsd that the consignee conndered them nnsaleahle, and 
letoned them to the pursoeis. The present action was there- 
fine brought against the defenders for the Taine of the goods 
short delivered, and for the damage done to those delifered 
and rstnmed. 

Hie defenders admitted having reoeired the truss in good 
condition, but pleaded — 

(1.) That heuag carriers between Sdfaibiurgh and Glasgow 
only, and having safely conveyed the truss along their line of 
railway, and at Granton made delivery in good condition to a 
Steamboat Company, they were not liable In the sums libeDed. 

(8.) That being instructed by the address to deliver the 
truH to the Steamboat Company, the defendeis in carrying out 
these instmotions assume the podtion of agenti for the pur* 
suera, so that the contract between tiie pursoflrs and the 
Steamboat Company could be enforced against the latter 
direct. 

Hie porsoers answered — 

(1.) The contract to cany the truss from Glasgow to Hehns- 
dale, was made with the defenden alone; they accepted the 
truss without objection, and were liable for its safe teansit 
until it reached the condgnee. 

(2.) Where a Railway Company receives goods to be con- 
veyed to a place beyond the terminus of their line, and at 
that tenninus hands over the goods to another public carrier, 
to be conveyed to their destination, the second carrier acts 
meieiy as tiie agent of the contracting carrier ; the Utter, as 
principal, being alone answerablo to the owner of the goods. 

The Sheriff, after consideration of these pleaSp in giving 
judgment said — ^that if the word "steam** had not been upon 
the address, he would have had no hesitation in hdding the 
defenders responsible for the safe delivery of the goods to the 
consignee, but the instructionB of the pursuers, that for a ^art 
of the journey the goods were to be conveyed by water, raised 
a difficulty. He felt the force of the defenders* argument, 
"that they had pointed out to them by the pxirsuers a 
specified mode of transit, which they were bound to follow, 
that they could not have done otherwise than hand the goods 
to a Steamboat Company ; and in doing so, they were aetiuff 
simply as authorised by the pursneis, and as their agents. 
But he thoosfat the pursuers* argument must prevait There 
was no privity of contract between the pursuers and the 
Kteamboat Company ; there were more than one line of packets 
hy which the defenders could have forwarded the truss, it 
being optional to them to select whichever they chose: he 
must hold that they were the contracting parties with the 
Steamboat Company, and responsible to the pursuers for the 
mauuer in which thkt company implemented the contract. 
He did not see how the pursuers could go directly agfunst the 
Steamboat Com])a»y, with whom they had no dealings what- 
ever, while there could be no doubt of the right of the 
tlofeuders to do so, if they could show that the goods were 
damaged while in the Steamboat Company's possession. Ho 
Iield the defenders liable for such damages as the pursuers 
could iubtroct. 



Ad, G.^LBft^VITH. 



AU. KiBKWOOD. 



19ni Javuabt, 1859. 
SHERIFF COURT, GREENOCK. 



(Mb 



.) 



Biowa t. HAonriAns avd Towv Covvcn. of Pobt- 
GljlSQOw, jjtd Othibs. 



-/» mi 

aetiom of daimagt9, agtdnufL tte Magi9lrate9 ^ a Bmr^fk, for 
vnjwrioo 999taim9d tknvgk tkefallkig ^ timber impropertg 
piled in a 9tre9t of tke Bm^ t» eemhtwemU em ef the PeHce 
JUgyiatum f'staei fty Ikt Magietrate9.^Held, AeU tU snai- 
mens was ir r e lev t mt, in reepeet Hat it did net seC forth tkei 
Ae eirtel, where tke aeeident took place, was voder tke 
and wumagement of tke Magietratee of tke Bwrgk. 



This was an action against the Magistrates of Port-Glaqgov 
and certain other parties, concluding for damages in eonsa 
qnenoe of injuries received by two children from the fisll of a 
quantity of timber,- aUsged to have been improperiy piled up 
on the streets of the Borj^ 

Hie summons set forth, in so fiur as regarded the liagistratea 
of Port-GhMgow: Thnt by the 14th article d the RcgulaliaH 
and Bye-lawsfor the Pdiioe and Town of Pcrt^lasgow, it was 
enacted, "Tliat no stones or other materiab for buildii^ or 
otherwise, should be laid down on any street or lane^ except 
in such part as was previously fixed by the Magistntea or by 
those appointed by them, and a proper barricade, etc, ahonld 
be erected betwixt the material and the street, by and at the 
expense of the proprietor, mason, or other person appointed 
by them;" that» by the 19th artide of these rcgohrtion, it 
was enacted that no obstructions of any kind on the road% 
streets, quays, etc, or other pkces within the bounds and 
limits of the town, shooU be allowed; that the said Mi^ 
trates and Council did expressly pennit or tacitly sailer the 
other defenders^ in contravention of ssid regulations, to lay 
down and pOe up on the public streets of Port-Glasgow, aad 
partioulariy upon Fore Street thereof, and at n spot imfioated, 
a quantity of deals, in an insecure manner, and without any 
barricade, and generally permitted or suffered the said parties 
to pile up the said deals in a reckless aad careless manner so 
as to be dangerous, whereby the pursuers were injured. 

The Magistrates of PortGlasgow pleaded in defence that 
no relevant statements had been made in the summona infer* 
ring damages against them. 

The Sheriff-Substitute sustamed this ple% and dismissriil the 
action, in so far as regarded the Magistrates of Port-Gkigov, 
with expenses, adding the following Note: — 



The case that is stated against the Magisliates of Port- 
Glasgow is this, that they had perinitt«l or anifered a 
breach of their Police Regulations upon the streets of the 
Burgh. But it is not said that the place where the aoesdwit 
occurred is situated within their jurisdiction, or that ^y art 
the parties who are vested with the control and charge of it, so 
as to be liable for the consequences of an accident audi aa that 
on which the action is founded. All that is said to eosmsct 
the Magistrates with the locality is that it wan cue of the 
I streets of the Burgh. But this it would appear is not ol itself 
sufficient. It does not follow that the Magistraiea neceennlj 
possess the entire control over the streets m a Bux||:h. In eooas 
sn^dler Burghs, the main streets are under the diarge of the 
Road Trustees; and the quays and harbours of others art 
under the direction of Harbour TVustees, aa in the |u i ■■ nl 
case, where the averment of the defenders ii^ that in point of 
fact the locality in question is not one of the streets of Fort- 
Glasgow, but a part of the quays, which are under the ehaiee 
and direction of a different body — ^the Harboiv TVnsL it 
tliereforo does not seem to be enough to say that the occur 
reuce took place u(xui oue of the streets of Porl-Gls;?gow to 
iufcr Unbility ag;uust the defenders as Magislratoi. 
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In the Qtm of DmrgU t. The Mtiguhraim of Forfar, (Mardi 
10, 1855, Sen. Cmoo, vol. XV IL p, 730), whioh wm » owe 
vwy ninibHr to the praent^ tho partiMr Mi forih that the 
Town of Foiftf was a Boral BursBy and tho Magistratea were 
tbe consenraton, and had the aoXe managemant^ oontiol, and 
■nperintendenoe of the puhUo itreeti ; that they had deriyed 
ooiuidenhle revenue from lettinff the sweepings, and expended 
annual sums upon tbe cleaning,1ighting, and repairing of the 
said streets; that it was their duty to preserve them unob- 
stmctod and safe for passage, as well as soffioientlj Ughted, 
and that the inhabitants of the Burgh and the pursuer relied 
on their perfonning these duties. These specafic averments 
f Qtm a remarkable oontnst to those whioh have been made in 
action. 



Hie Sheriff (Mac&riane), on appeal, in substance adhered 
to the Substitute's Inteiloentor, adding the fbOowiitg Note:— 

NoT&— Hie Sheriff has no difficulty in substantially adher- 
ing to tbe Tnteriocutor submitted to review. 

No intelligible case has been laid against tiie Hagistratss 
and Goundl of Port-Glaigow. It is obvious, indeed, that the 
poisuer has endangered his case ss sgainst aU of tiie defen- 
den, by his anxiety to make so many difibrent parties Hable 
to him, in plaoe of merely directing his action against the 
individual (if any) who was the aotoM delinquent. 

Act, Maodovald. AU, Maooallum, Nhli^ M. L. UiaLiB. 



IOtb Javuabt, 1859. 

SHERIFF SMALL DEBT COURT, GREENOCK. 

(Mr Shebiff TiimaiT.) 

Joiui Malcolm, Iksfbctob of Poob, Gbbbvook, v. Abchd. 
MaoCallux, Ihsfbotob of Poob, Pobt-Olaboow. 

Poor — Settlement — Poor Law Amendment Act, Section 76. — 
A Aip earpmUr lioedfor a number of yoan tn a parith, hui 
was aboentfrom it, durimg the eomroe of hit raidenee, in the 
exertue of hie trade, on one oewtnon for fomr €md Orhaif 
witmUu, em a foreign vojfoffe, emd om emother o ee a ti om for 
three fearo emdfour mouths, on a vajfoge to the Eeut Indiee, 
emd on aamee in the Royal Namg. Ihering hie oheenee oome 
cUkhn and tools had befn left bphim in his mother's house, in 
the parish in wAicA he had been residing, — ffdd, that the 76/A 
seetion of the statute requires actual and continuous residenee 
to constitute a settlement — that he could not he held as construe- 
tioelg resident in the parish during the oeeeuionsudkonhewu 
abroad, and that theperiods of these absencaoouldnot, thero- 
fvre, be taJien into aeeounl in redmUng the length ef his re- 
sidence in the pariA, 

This waa an action brought by the Inspector of Poor of 
Greenock, against the Inspecttir of Port^lasgow, for aliment 
paid by the former to the widow and children of Andrew 
M'Kinnon, with the view of having it determined, whether 
Port-Glasgow, as the parish of M'Kinnon*s birth, or Greenock, 
as the parish of his subsequent residence, was liable for their 
Buppoft. 

The facts as admitted by both parties were: — Andrew 
M'Kinnon, the husband of the pauper, was bom in the 
pafieh of Port^Glaagow, about the year 1820, and resided 
tliere with lus parents from his birth, till tlie year 1839. For 
two years he served with a shipbuilder in that place as an 
apprentice carpenter— although not under an iudenture— and 
having on 6Ch Ainil, 1839, received from him permission to 
seek employment elsewhere, he, \i\xm the following day, loft 
Porl-GIaSgow for Groeiiock, and never returned to reside in the 
former plajo. On the same day, the 6th A;n'il, he cutered 



into tbe service of Mr William Johnston, Greenock, as an 
apprentice carpenter. At Whitsunday, 1889, his mother — 
his &ther being dead — also removed to Greenock, where she 
occupied a house in Tobago Street^ and her son resided with 
her. He continued to reside in Greenock till idus 25th 
March, 1840, when, with his mastes's penniHion, he made a 
voyage to Canada as carpenter of a ship. He returned upon 
the 1 0th August of that year, and resumed Ids employment 
and residence in Ghreenock, alter an absence of about four and 
a-half months. His dothes and tools remained in his mother's 
house during his absence. He continued to wotk with John- 
ston from his return till 18th July, 1841, whsn be was dis- 
charged upon the business ceasing to be cairied oou Shortly 
afterwards he sailed on a voyage to Osloutta as carpenter, and 
while there he joined H.M.S Ship "Nunrod," in whioh he 
served also in the capacity of a carpenter, till he was dis- 
charged on 22d November, 1844. Some tools, it appeared, 
were left by him at his mother's during tbii absence. On his 
return to Greenock, be again entered into ssrvioe as ap- 
prentice carpenter with John Bamhill and Co. On 81st 
December, 1844, he married. F<w a few months be and his 
wife lived with his mother, and then moved to a boose of his 
owu in Cowgate. He Uved in that house down to Whitsun- 
day, 1847, when he went with bia Ikmily to Dumbarton, 
where he lived till February, 1850, when be returned to 
Greenock with his wife and femily, and lived thers^tOl his 
death in August^ 1858, when his widow became chaigeahle to 
the parish. 



The Sheriff, in giving judgment^ said that the question 



ng jud] 
rather 



that arises here is — ^Whether Andrew M'Kinnon acquired 
by residence in Greenock a settlement thers^ or whether 
P<»t-Glasgow, the pariah of his birth, is liable for tiie support 
of his widow and children. 

Whatever view is taken of the case, it is dear that residence 
for five years is required to give M'Kinnon a settlement in 
Greenock, because, even altboogh it were to be held that he 
had aoqnbed a settlement by residence for three years before 
August 1845, the date oc the passing of tbe Poor Law 
Amen<hnent Act, be had not become a proper object of paro- 
chial relief, and did not therefore fell within the exception in 
the 76th Section. 

It appears, from these admitted fects, that M'Kinnon never 
at any one time completed five years of actual residence in 
Greenock. On the contrary, firom April, 1889, when be first 
came there, down till Whitsunday, 1847, when an admitted 
break in the residence took place by his removal to Dum- 
barton, the whole time of his actual residence in Greenock 
was only about four years five months, whidk was broken by 
two absences, the first of about four and a^half months, and 
the second of about three years and four months. But it is 
maintained, on behalf o/t Port-Glasgow, that while abroad, 
M'Kinnon was exercising his trade of a ship carpenter, that 
he had a house in Greenock where his effects were left, and 
that constructively he must be heki as having been resident 
there ; and it was also pleaded, on tbe authority of an opinion 
expressed in the case of Bag v. OreiU, etc, (5th Fd>ruary, 
1858,) that the time during which he served in the Navy was 
to be redconed a part of the residenoe requisite for bis acquir- 
ing a settlement in Greenodi. The opinion expressed in that 
case, which was to the effect that a soldier's residental settle- 
ment is not lost by absence with his regiment, referred not to 
the acquisition of a settiement, but to a different matter 
^ovided for in another part of tbe 76th section, the loss 
of a settlement whidi had been previoudy acquired. Nor 
was it the case that M'Kinnon had a house m Greenock 
during his absence. He was in the habit, when at home, of 
living with his mother, and when he was abroad he left his 
tools, and perhaps a few dothes there; but he did not pnnsone 
any bouse that could be called his when he was abroad. 

What the statute requires, to make a residential settiement, 
is continuous and actoiJ rendence for five years. What might 
bo suffident to give a party a legal domidle, will not be enough 
to give him a residential settlement which can ouly be acquired 
by actual rcsideuoo within the ivirish. Thkt is the view uf the 
meaning of the btatute which has Ueeu taken in recent cases. 
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In HtUdu$oti ▼. Freuer (llth Feb., 1858), the Lord Jostioe- 
Clerk obeerred, in deading the caw — " Ae to the attempt to 
introdooe the roles m to the retention of an original or acquired 
dnnicile onmo receriendi, I lay nothing, for it eeems impoenble 
to impute the pauper's hope to return to her former senrioe, as 
a matter of legal effect, in the question of lact whether there 
was a continuous residence for five years ; and I am glad that 
a case has occurred which calls on the Court to declare that the 
main matter to regard is continuous rssidenoe in point of fact, 
and that on such loose notions as hare been here pleaded, the 
important declaration of the statute cannot be overoome or 
eUded." 

Hie recent case of the Ii^rmary of Aberdeen t. Watt and 
another, decided on 15th Dec, 1858, bears ayery doee resem- 
blance to the present case. It was held in that case that the occa- 
sional rssidenoe of a seaman in the seaport town to which his 
sUp belonged, and to which she generally returned on the com- 
pletion of her yoyage, was not rendence in the meaning of the 
7Gthsectionofthe8tatute->anditwasalsohdd that oonstructiYe 
residence was not sufBdent under the terms of the Act. It 
was obseryed by one <^ the Judges — "I am quite prepared to 
dedde that conatnictiye residence is not sufficient, uid that fire 
years' actual rssidenoe— continuous, though it may not haye 
been constant — are required by the 76th section of the statute." 

The Lord Justice-Clerk observed— "The first thing that is 
quite obyiotts on the face of the 7Gth clause is, that residence 
is the foundation of a settlement ; that is, penonal presence ; 
the tenancy or occupancy oi a house has nothing to do with it 
Hie tenancy of a house may assist to detenntne the quality of 
residence, but personal presence is what is required, and such 
drcumstanoes are immaterial where there is no actual rendence. 
As little has the question of domicile to do with it — residence 
and domicile are totally distinct things. Residence is one of 
the elements that may go to the constitution of domicile, but 
it alone is all we haye to deal with in a question of settlement. 
Again, it is plain that nothing of the nature of oonstructiye 
residence will meet the requirements of the Act. What is ne- 
cessary is actual residence for a full period of five years, and 
these must be continuous years. It will not do to combine 
yarious periods of residence, so as to make up a resideuoe of 
five years. The residence must be for fire years continoooaly. 
That does not mean that absence for a day, a week, or a month, 
will interrupt the continuity of a residence, and put an end to 
the acquisition of a settlement, because the law must proceed 
on the ordinary cond'tions of human affiiirs, and the common 
case is that a man is occasionally called from home for one 
reason or another, and it is the rarest possible thing to find a 
person who has been in the same parish without any absence 
for five years. But such incidental (I do not say accidental) 
absences are not to be taken into account as breaking the con- 
tinuity of residence. This does not interfere with the principle 
that there must be five years* actual residence.** 

It is therefore very plain, that the time requisite to complete 
M*Kinnon's industrial residence in Greenock cannot be supple- 
molted by the two long periods of constructive residence, when 
he was actiuJly abroad ; and that as he ha«1 not acquired any 
other settlement, Port-Glasgow, as the parish of his blrlb, must 
be liable for the support of his wife and children. 



Act. Kixa. 



Alt. MacCallum. 



2oTH Januabt, 1859. 
SHERIFF COURT, GLASGOW. 

(Mb Shebifp Smith.) 



Stewabt v. The Caledoniaic Railway CoMPAirr. 

Expenses — ^Appeal — Competency — A uditor's Report — Revival 
of Action^^heriff Coiu^ Act. — Where an action fcdlt by Uu 
lapte of three montlie, vilhotU any step having been toLen 
therein— U'. Id that the Interlocutor reviving the tame on eatue 
s/ioum, must embody the reaeonafor revival — Thai an appeal 
against an Interlocufor approving of an Auditor's Report 
and decerning for (lie expenses as taxed, without objections 
Ldged dtereagainst, in terms of the Act of SedenuUf is com- 
petent to the efed of bringing up therewith appeals against 
j^ior Interlocutors. 



A FIHAL judgment in &your of the dsAoders, and Awarding 
them expenses, was pronounced, in this action, on 6th April 
last. Before the remit to theauditor to tax the ezpawes, etc., had 
beencamedout, the action fell aateep. Hie Sheriff-Substitute, 
on the motion of the defenders, and no appeanaoe or objec- 
tion being made for the pursuer, on 28th July, prononnred an 
Interlocutor reviving the action. Against this Inlerlocutor, 
the pursuer, on 29th July, lodged an appeal, which was sab- 
sequently dismissed as being Uien incompetent. Thereaifter, 
the defenders* account of expenses having been audited, the 
Sheriff-Substitute, on 18th August, pronounced an Interiocntor 
approving of the auditor's report, and decerning in usual form. 
llie pursuer appealed against this Interlocutor, as also that 
of 28th July, formerly ^>pealed against. 

The defenders pleaded that the appeals were incompetent^ 
in respect — 

(1.) No objections to the auditor's report, which tlie last 
Interlocutor merely approyed of, had been lodged in teems of 
the Act of Sedertmt. 

(2.) Hie pursuer being thus baned from entering upon the 
question of expenses, there was nothing in the Interjocator 
to appeaL 

Answered for the pursuer — 

The luteriocutor last appealed against oontMns a deoemitiire 
for expenses, and is therefore subject to review, and that 
therewith the prior Interlccutors may be brought up. 

The Sheriff- Depute, (Sir A. Alison,) thereupon prooouaoed 
the f(^owing Interlocutor : — 

Finds, that although the pursuer is not entitled to object 
to the Interiocntor approving of the auditor's report, seeu^ 
no objections were lodged to that report, as required by the 
Act of Sederunt^ if the same was meant to be objected to^ yet 
the appeal against that Interlocutor ia competent, seeing that 
it contains a decemiture {or expenses, to the effect of *"*M'ng 
the pursuer to brins under review the prior Interloeator re- 
viving the action, which it was not competent to appeal against 
by itself, without an Interlocut<Mr which ooold be appealed 
against under the statute; and in respect the pursoer has 
now appealed against not only the Interlocutor, deoeraing 
for the expenses, but also the prior one reviving the action, 
which it is competent under the statute to do : Finds, that 
the appeal is competent to the effect of bringing under review 
at this stage the Interiocntor reviving the action, and repels 
the objection to the oomiMtency of such appeal, and appoints 
parties to be further heard on the merits of the appeal upon 
the Interiocntor reviving the action. 

Parties having been heard on the merits of the appeal, Sr 
A. Alison pronounced the following Interlocutor : — 

Having resumed considerati<Mi of this proocsi, and ag»a 
heard parties' procurators at great length upon the merits of 
the ap[ieal against the Interlocutor of 28th July last, rcvivii^ 
the action ; in respect the pursuer did not appearand objertto 
the motion for reviving the action on 28th July last, which, 
in consequence of his non-ap|)earance, appears to hare been 
granted hy the Slieriff-Sobstitute as a matter of course, in re- 
Rpect in consequence thereof, the case appears to have pro- 
ceeded before the Sheriff-Substitute in proper form, and the 
defenders' account of expenses was sfterwarda taxed and 
decerned for, in respect the pursuer only interrupted the 
course of procedure by his ap{)eid lodged on 29th July, wlndi 
was discussed on 11th August, 1858, and found to be then 
incom|)ctent, as not falling within the cases specifsed in the 
Sheriff Court Act. And in respect, although tJie pteseut 
appeal ia cumiwtently directed against the Interlocutor of 18tk 
August, decerning for the defenders' expenses, as well as the 
previous Interlocutor of 28th July, reviving the action, yet on 
considering that appeal, and the merits of that Interlocutor, 
the Court cannot overlook the consequences which have re- 
sulted from the pursuer permitting the motion to haye the actioe 
revived pass in absence, whereby the defenders haye now been 
deprived of the possibility of reviving the action at all if that 
first revivsd is not sustained. Finds that the pursuer is now 
barred, personali exeeptione, from objt«ting to the said re- 
vival. Therefore dismisses the apiieal, and adheres to the 
Interlocutor oomplaiued of. 
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KoTS. — In affirming this Interiocntor, the Sheriff has no in- 
tention cf sanctioning a practice whioh ia said to be creeping 
into the Conrti of nuJdng the leviral of actions, after three 
months have elapsed without any step having tsJien plaoe^ a 
men matter of form, and in that way eluding the whole in- 
tention of the Act of Parliament as to Sheriff Court processes. 
On the oonirary, so far from that, he is deariy of opinion that 
boUi that provinon in the Sheriff Court Act, as well as the 
other, as to the falling of actions absolutely after the expiry of 
six months, should be maintained t» virtdi obiervantia, and 
never allowed to slip through as a matter of course, even when 
no opposition is otwred. The enactment of the statute in 
quite express, that the action ui to be revived, even on expiry 
of the first three months, on/y on eaum Aown, and under that 
enactment he holds it to be dear not only that the cause 
should be shewn to the Sheriff-Substitute before a motion for 
the revival is granted, but that the Interiocutor should bear 
what that cause is, and what has been sustained as sufficient 
cause by the Court. It is thus alone that the agents can be 
adequately impressed with the necessity, whether the motion 
is to be opposed or not, of coming prepared to show cause to 
the Sheriff-Substitute why the action should be revived, and 
that the Court of Appeal and the Court of Session can be put 
in a position tn judge whether the reason assigned was suffi- 
cient to warrant revival of the action. 



Act, BUBNB. 



AU. A. YoUHO. 



26tb January, 1859. 

SHERIFF COURT, GLASGOW. 

(Mk Shebift Skbkls.) 

Jambs Shaw Sxllabs v. Ralph Sillars. 

Minority. — A party advanced a turn of money to a minor to 
enable him to tpectUate in railway Aare». The ipeeulaiiona 
were vnpr^fitaJble, and the minor handed to the lender the 
proceeds of the tharei. — ffddf that the lender vku not entitled 
to recover from the minor the difference betveen the advance 
etnd the nun the eharee realieed, 

Thb pursuer in his own right, and in right to the debts found 
to be due to the concern of Sillars, Ozley ft Co., sue for pay- 
ment of £90, being cash lent by that firm to the defender, on 
21st October, 1845, under deduction of £37 lOs, paid to 
account on 11th November, 1846. 

Hie defence was — (1.) that at the date of the alleged loan, 
the defender was a minor and a dcrk in the office of Sillars, 
Ozley k Co., and that the advance was not for necessaries or in 
rem vertam of the defender. 

The defender admitted— <2.) That £90 was handed to him 
by the firm of Sillars, Ozley & Co., for the purpose of specu- 
hAiog, as they desired, or advised him to do, in the purchase 
of railway shares, and was so applied by him ; and the whole 
proceeds of the shares when sold, being the £37 10s credited 
by the pursuer, were handed to him or his said firm. But 
this admission was made under the qualification that SiUars, 
Oxiey k Co. had subsequentiy agreed to waive and discharge 
all daim against the defender, and that accordingly, no daim 
bad been made agMnst him for upwards of twelve years. 

There being no written evidence of the loan, the question 
was referred to the oath of the defender, who deponed that he 
had received the money from Sillars, Oxley & Co., and applied 
it^ as they had requested, in the purchase of railway stock ; 
that the proceeds of the sale of the stock were handed to the 
pursuer's firm ; that the pursuer and his partners had agreed 
to write off the debt, and that it had actually been written off 
in the company's books. 

The books of Sillars, Oxley k Co., which were pro<laced, 
contained an entry of the advance to the pursuer, but there 
was an enuure on the line, in which, had the debt been written 
off, the discharge would have apjieared. 



The parties having been heard, the Sheriff-Substitute pro- 
nounced the following judgment : — 

Having heard parties* procurators, in terms of the foregoing 
appointment : Finds, that at the date of the transactions libelled 
on, now upwards of thirteen years ago, the defender was Under 
age, and serving as a clerk in the office of the pursuer's firm, 
the principal partner of which was the pursuer Sillars,! the 
defender's unde: Finds, in point of fiMst, that the lad seems 
to have had no means of his own beyond his small salary, and 
the pursuer, instead of taking careof hisrelatiye anddependant^ 
to whom he was in a manner in loco parentie, and preventing 
him from foolish or imprudent speculations, entrusted him, 
apparentiy voluntarily, with the sum of £90, for the express 
purpose of gambling in speculations in shares in scrip, at 
the very time of the mania on that subject in 1845 : Finds, 
that it does not appear whether the defender was to be him- 
self the real party in these transactions, or whether his name 
was to be used only as a " cat's paw** to cover the pursuer, or 
extend his own operations; but finds that the defender, de 
facto, seems to have derived no benefit from these transac- 
tions, and to have paid over to the pursuers the whole 
monies realised in speculations, which, aa niiflht be expected, 
and certainly was deserved, ended in a loet. That the monies 
used for these purposes were not put to the debit of the 
defender originally in the pursuer's books, but the debit and 
credit respectively of a oorrowiug and lending account, 
and \iltimately an entry was made, the nature of which, 
from the whole having been erased, cannot now be traced, 
but from whidi no transfer can be pointed out as occurring in 
any other part of the book, while the defender expressly states 
that hiB undo told him he had long before written, or caused 
to write, the whole matter off, and the entry which now ap- 
pears at the place where such balancing entry would naturally 
have occurred, is altogether written upon an erasure : flnds^ 
that these transactions took place about thirteen years ago, 
and there is no evidence that any demand was made for pay- 
ment till recendy, before the institution of the present action. 
And upon that state of facts, finds, in point df law, that if 
the defender was truly a mere " hand" or "tod" of the pur- 
suer, and used as a name, as was notoriously the case at that 
time, when other parties resorted to that kind of transaction, 
these can afford no ground of action against him now, espe- 
cially in the peculiar situation in which he was placed as the 
dependant relative of his employers: Finds, on the other 
hand, that even if the transactions were intended to have been 
on the defender's own account, they were^ from their very 
nature, of known lesion to the defender in his minority and 
leasage, espedally when he was led into the same by the en- 
couragement or through the means of one who ought to have 
been scrupulously careiFul to prevent a young lad engaging in 
such speculations while under his chaive: Therefore sustains 
the defences, assoilzies the defender m>m the whole condu- 
sions of the action, finds him entitled to expenses, allows an 
account to be lodged, and remits to the auditor to tax and 
rqwrt, and decerns. 

Notb.— The Sheriff-Substitute at first thought a difficult 
question of form might here arise owing to the limited terms 
of the minutes of reference, and the answers being apparentiy 
somewhat beyond these. The Sheriff-Substitute is now quite 
satisfied upon that head. He thinks the defender's answers 
are inter et in cuti to the matter referred, and that the justice 
of the case in all other respects is wholly with the defender. 

On appeal, the Sheriff pronounced the following judgment, 
adhering: — 

Having heard parties' procurators under the pursuer's ap- 
peal upon the Interlocutor appealed from, proof adduced, and 
whole process, in respect, although the oath of the de- 
fender proves, that, whUe yet a minor, and, as it ap* 
pears, wanting five months of majority, he got the loan sued 
for, yet, there is no evidence of his being lueratue by the said 
loan, but rather the reverse; in respect tiie oath proves that 
the pursuer's claim, high as it was, was extinguished or de- 
parted from by the voluntary act of the pursuer in writing off 
the debt, which proof comes to be intrinsin ; and in respect 
some years have since elapsed without any demand- having 
been made for the sum now sued fur, adheres to the Interlocu- 
tor complained of, and dismisses the appeal. 



Act, J. ('L\BK. 



AH. J. NAreHiTB. 
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DIGEST OF ENGLISH OASEa 



9XgtSt 0f tf K]|liS|[ Cxsts. 

29th Jxnn, 1858. 
VICBGHANCBLLOB WOOD'S GOUBT. 

TKi AvsTftiLLiAS AuxiUAKT Stiam Gufrb Go. v. Mobmsit. 

A GoMFASnr wm Ibnned and ngislered under the Joinl-Sfeock 
GompMiiM Act, 1856, in order to purcfaaM » Bamber of TBWiih 
Mid to run them between Bngknd and Anstraluk andelaewlierey 
or to let them out for }iit% and genflnDy to traoaaot tbe bun- 
DeBofdupownen. Hie 56t]i aaotkm of the r^giietered artioSea 
of Aaocifttion provided that "The bniinew o( the Gompany, 
"and the ai&in thereof, ahall be oontroOed, managed, and 
" reguhtod by the directora, who mny do and eurdee all aodi 
" poweriy diacretiona^ acta, deeda, and thinga whkh the Gom- 
" pany might ezerciae and do, aa are not by the Joini-Stook 
"Gompaniea Act^ 1856, or by theae artidea, or by theae 
"artklea dedarad to be exer ci a eabl e by the Gompany in 
"general meeting; 8ubjeot» nerertheleai, to the regolAtiona of 
" theae artidea, to the proTinona of the Juint^todL Gompanlea 
"Act, 1856, and to audi regnlationa (being not inconaiatent 
"with the afciieaaid regulationa and proTidon^) aa may be 
"preaoribed by the Company in general meeting; but no 
" regulationa made by the Gompany in general meeting ahaU 
"inyalidate any prior act of the directon which would have 
"been valid if audi regulation had not been made." 

The artadea contained no danae empowering the directon 
to raiae money. Sdd, that the direotora had power to mort- 
gage the veaada of the Gompany to raiae money for the pux^ 
poaee of the Gompany. 



27tb ft 81 8T Mat, ft 9tr Noyembib, 1858. 
GOURT OF GOMMOK PLEAS. 



Baxxiibalb v. Thb Gbxat WBncBN Railwat Gompakt. 
Railway — Undue preference to one cuatomer over another. 

Thb Great Weaten Railway Company agreed to cany the 
gooda of SommerviDe at a lower rate from Briatd to London 
than they carried the gooda of equal quality and quantity 
betwixt tiieae two placea for the plaintiffk and other cuBtomera, 
— while he ag-eed to undertake the risk of the carriage and 
to tend gooda to other plaoea or other Unea belonging to the 
aaid Company. Meld, that the plaintiA were, notwithstand- 
ing, entitled to an injunction against the Railway Company 
chargiog loww ratea for Sommerrille's goods than for thein, 
and that in doing ao the Railway Gompany were giving 
Sommerville an undue and illegal advantage over the plaintiflb 
and their other customers. 



2d axd 2Gth Juvb, 1858. 



GOURT OF APPEAL IN GHANGBRY. 
ExparU Jxasop, ti» rt The Londoit ahd Gountt Imsubakob 

COMPABT. 

Lbvbson Jbssop was a diareholder and director and also a 
creditor of the Gompany. The affiurs of the Company having 
become embarrassed, Mr Jessop insisted that they diould be 
wound up, or that he should be allowed to retire by disposing 
of his duires. The directors adopted the latter alternative, 
and Mr Jessop, in consideration of his being relieved of all 
liability as a shardioMer, not only gave up the debt due by 



the Company to him; bat tnnafeirad hie shares to a party 
named under an arrangeoMnt betwixt the directon^ atd a 
person uriio had agreed to re-oonstmot and carry on the 
businesB thm attempt to oontinae the bosiness fiulsd, and 
the Company is being wound up under the staiote. The 
Vice<:;faanoelkrKindeidey hdd, that Mr Jessop wasliabkss 
a conteibntoiy ; baft the Justioes held (overrulii^ the dariann 
of the yk)e<}lhaneelkr), that the transfersDce having been in 
all le s p e cts fair and open, Mr Jessop was entitled to be 
relieved. 



15TB NOVBKBBB, 1858. 

VIGE-GHANCBLLOB KINDEBSLET^ COURT. 

1% rt Thb NoBTHUVBBBLAirD ft Dubham BAjrsnro Comp.vvt. 

Jotnt^Stodt Bank — Contributory. 
Mattbbw Bobxbt BraoB became a aharehdder in this 
Joint-Stock Bank, after, but not in conaequence of oertaia 
fraudulent mi ai e pt eee ut a tiims said to have been made bj the 
direotors. On the sabaequent bankruptcy of the Company, 
hdd, that Mr Bigge waa liable aa a contributory. 



10th, llTH, ISra Juhb; abd 14ni ahd 26ni Jui«t, 1858. 
VJCE-CHANCBLLOR STEWARrS COURT. 

M*DovALD e. Riohabdbov. 
RiOHABOSOir e. Mabtbh. 

Thb partner and executor of a deoeased merchant oontinned 
the business, and improperly continued to use the fiijidi» 
vessels, etc., in whidi the deceased was interested. HHd, 
that he waa bound to account for the profite. 



5th Mat, 1858. 
EXCHEQUER CHAMBER. 

JoHzr Whbbltoh ajto Othbbr v. Ex>wabd B. BLitbdibtt abb 

Othbbb. 

Trb plaintiflb propoeed to insure the life of JoddreD, in wladi 
they had an insurable interest. Joddrdl himself and two 
referees stated that he had not had any diseaee ^^nMw^ t^ 
shorten life. The Company granted a policy whidi iw f e ii^ 
to the propoeal as oontaining a statement that Joddrell had 
not had sndi disease. The statements of Joddrdl and tte 
r ef e r ees on this point were untrue, but thdr fidaehood waa 
not known to the plaiotiflb. Hdd, (I) that in -*^'^ng the 
mi s r e p r eae ntati o n , Joddrdl and the refereea did not act aa the 
agenta of the plaintifb ; and (2) that there being no warranty 
by the plaintiflb, or condition in the policy upon the auhject, 
the plaintiflb were entitled to recover the sums for whidi the 
deoeased*s life was insured. 



80th Notbmbbb, 1858. 
COURT OF COMMON PLEAS. 



with 



Atkibbov ffffpCi Sbllbbb rapL 

Sunday TVavdling— 18 ft 19 Yfet, & 118, serving 
ments in a pubUe-house at unlawful hours. 

A PBB80N tiavdling for pleasure ia a traveller in the 
the Act Modem practice has made no distinction 
travelling for pleaaure and travdling for business. 
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digest 0f ((sglis^ tftsts* 



Sd NovncBBB, 1858. 
COURT OF QUEEN'S BENCH. 

HOLUDAT V. iiOBOAV. 

Waxraaty of Hone — ^Unsoandneat. 

A H0B8B wamuitad Boond was oonguiitally ahort-Bghtod, 
which pcodnoed the vioe of ihyingy thus renderiog the animal 
less fit for preeeat use. Held that thia was a breach of the 
wanmnty, though the defect was congenitaL 



5th Jolt, 1858. 
EXCHEQUER CHAMBER. 

{Brror from the Oomi of Qtuen,'$ Bmek,) 

Thompbov afd Othbbs v. Hoppbb. 

Policy of Insoraace— Time Policy — Seaworthiness. 

(1.) Unseaworthiness^ jper «^ is no defence to an action 
upon a time policy. 

(2.) It is a good defence to an action on snch policy at the 
instance of the owners that tbey wilfully sent the vessel to sea 
in an oaseaworthy state, whereby she was lost — ^but in such 
a case the underwriters must diow that the unseaworthi- 
ness waa the cause of the loss. 



3d JuHiy 1858. 
COURT OF QUEEN'S BENCH. 



Hioos V. GooDwnr. 
Patent— Subject>M»tter — Infringement 
Tn plainfeifrtook out a patent for " treating chemically the 
"collected contents of sewers and drainage in cities, towns, 
^ and villages, so that the same may be applicable to agricul- 
'* tural and otiier useful purposes." Tho Board of Health for 
the town of Hitchen adopted and used a process similar to, 
or identical with that patented by the pUintiff, but not for 
ammereial profit^ but for merely sanitary poiposes. Held, 
(1.) That the chemical pnxMs patented by the plaintiff was a 
good sabjeet-matter for a patent ; but, (2.) ThaA the use of it 
by the de f en d a n ts in the manner and lor the purpose stated 
vas not an infringement. 



32d Noyhtbsb, 1858. 
COURT OF COMMON PLEAS. 

Ownr V. WiLKnraoN. 

Gompenaatioii— Joint aad Several Promissory Note. 

It is competent to the holder to set off the contents of a jcnnt 

pramiasory note against a debt due by the holder to one of 

the graaters of the note. 



13th Jahuabt, 1858. 
ROLLS COURT. 



Davbt «. Danbt. 
Presumption of Death. 
A onfTLBM Air of 20 years of age, left England for America 
in the year 1852, and wrote home immuiliatuly on reaching 
New York, announcing lus arrival. He was in declining 
health vrhen he left England. He never again wrote to lus 
friends there, which, from his character and station in life, it 
is presumable he would have done, if living. Advertisements 
requestang information as to him, were inserted in the prin- 
cipal American newspapers, without effi»ct. His father died 
in 1858, intestate. Hdd that there wns prima facie evidence 
that he had predeceased his father. 

B 



16th Juin, 1858. 
COURT OF QUEEN'S BENCH. 

LuoAfl k Othebs v. Bbibtow. 
Contract — Usage of Trade. 
Thb contract betwixt the parties was embodied in a broker*s 
note in the following terms : — " Bought this day, for John 
Bristow, of Messrs Lucas Brothers & Co., of Bristol, fifty tons 
best palm oil, expected to arrive in Bristol from Africa, per 
Chaloo, after the delivery of 100 tons previously sold, usual 
tare and draught — wet, dirty, and inferior oil, if any, at a fair 
aUowanoe; and if any difierenoe shoidd arise, to be settled by 
arbitration. Payment by cash on delivery, less £2 1 Os per 
cent, discount, end of fourteen days from being ready for de- 
livery in Briatol." The plainti£Bi, on arrival of the vessel, 
tendered fifty tons of the oil, in implem^it, in eighty-seven 
casks — seventeen only of which oontained best palm oiL It 
was proved that, by the custom of the port of Bristol, this was 
sufficient implement of such a contract Held that evidence 
of such custom was admissible, and that the contract must be 
construed in accordance with the custom. 



COURT 



19th Jakuabt, 1858. 

OF QUEEN'S BENCH. 



William Eitchbn o. Johv Ritsov iRViNa. 

Merchant Shipping Act, 1854, Sea 70. 

It is inooni])etent for a creditor of the mortgager of a ship to 
take and sell it for his debts to the prejudice of the mortgagee^ 
although it was provided by the mortgage that the power of 
sale thereby conferred on the mortgagee should not be exercised 
till after a date considerably later uian that at which the at- 
tempt to attach the vessel was made by the personal creditor. 



12th, ISth, Aim 15th Notbmbbb, and 3bd Dkcrmubb, 1858. 
VICE CHANCELLOR WOOD'S COUliT. 



JoiTKB e. Pippebcornb. 

Broker— Deposit — lien. 

Stbarav k Co., Bankers, London, deposited Dutch bonds 
with the defendAuts, who were bitdLers, to cover advances 
made at the time, the defendants having power to sell the 
bonds when the advance became payable. Held tliat the de- 
fendants had not onl v a special hen over the bonds for the 
specific advances made upon them, but a genwal lien over 
ttiem for all advances made by them to Stralun k Co. 



2DTII NOVBMBEB, 1858. 

EXCHEQUER CHAMBER. 



Sberidav V, The Phobnix Lipx Ivsubanox Co. 
Life Policy — Annual Premium Payable Quarterly. 

A POLiOT of assurance provided inter alia that the premium 
should be payable by quarteriy instalments, receipt of the first 
of which WAR acknowledged, that if the insured ediould die be- 
fore the termination of twdve calendar mouths from the date 
thereof, or should live beyond such period, and the insureil or 
his assigns should, on or before tliat period, or on or before 
the expiration of every succeeding twdve calendar months, 
provided that the insured was still living, pay the annual pre- 
mium, then the company should be liable ; and provided also, 
that if the insured should die before the whole of the quarterly 
payments should become payable for tho year in whidi he 
should so die, it should Ijo lawful to the directors to deduct 
and retain from tho gross Hurn ^layable to the representatives 
of tho insured, so much as would be sufficient to pay and 
satisfy the whde of the said premiums for that year. The in« 
sured died vrithin twelve months from the date of the pdi^. 
Ihe third quarterly instalment was past due and unpaid. 
Held, reversing the decision of the Court of Queen*s Bench, 
that it was an annual insurance, though the annual premium 
was payable by qnart^o'ly instalments, and not an insurance 
from quarter to quarter, and that the defendants were oonse* 
quently liable. 



SHERIFF COURT REPORTa 



S6th Javuaet, 1859. 

SHERIFF COURT, GLASGOW. 

(Hb Sheeipf Bell) 

Hajtci Walub AMD So98 (MICaj*! Aaiigoeeii) r. Ubi. 



Deed— PnbAtiT*— IiMtranicQtary WitneM— FenuOe— "Htle to 
Soe.— /« «i aOiam fatMded upon an amgnatiim in wkiA 
ont cf the InttrwnenUtry Witnes$ea wat a fcnude—H^id 
that the Deed imw impniUUivc and inmlid, and » comid wot 
found a title to &me. 

A FE3f ALB of the HUM of M^Kaj, % grocer aad proruioii 
m^duut in Glargow, while n prieoner in the North Prieon 
there, eseeoted an asBigniition in inyvax of the pursacn, her 
iDcaroerating creditorB, of rarions book debte, duo to her 
hy her oostomera, amoontiag, fi» enmndo, to £17 17e 3d. 
One of the inetmmentaxy witneaet to the Mngnation was a 
lisaale reUtion of the grantor, who happened aoddentally to be 
preaent when the deed waa executed. 

Among the debt* aMJgnedb J this deed waaone dne to M'Kay 
by the defender, amonnting to £3 7s Id. For this som the por- 
Buers, as assignees of M'Kay, raised an action against the de- 
fender in the Small Debt Coort» where they were met with the 
defence, that the assignation foonded upon waa not a valid title 
authorising the pnrsaers to sne the action, in raspect (1) Each 
page of the deed was not signed by the grantor, and (2) 
one of the instrumoutftry witnesses was a female. Owing to 
the importance of the latter question thus nused, the case waa 
remitted to the ordinary Court Roll, in order that the point 
might be more maturely considered and disposed of than it 
couM be in tlie Small Debt Court. 

A Record having been made up and closed, the t w irsue r s 
[ilciuled — 

(1) Where a deed is written upon one sheet of paper, it 
is not necessary that the grantor sign each page, [Menzieif 
page 08, and autlioritios there dtod.) 

(2) There is no statute, law, or dodnon of the Supreme Court 
in Scotlxmd, finding that a female is not qualified to act as an in- 
strumcutary witness. A female was admitted as an instru- 
mentary witness under tho Civil Law, D. 28, Act 1, c 20, sec. 6. 
And although some of our institutional writers have laid di»wn 
the fZic/um that tliey aro not admiiodble by the law of Scot- 
1:umI, no authority is cited iu support of this doctrine. DesidcN, 
whatever might have been tlie view taken of the law upon the 
l»oiut, at a time when femalus were excluded from acting as 
wiSaiu&ikM in any case, civil or criminal, now that the law in 
this respect has bocu so far rolaxcxl as to admit their tosti- 
mony iu a case involving the life of a subject, tlicre can be no 
:^ooil reaaon why they should not bo received as inxtrumentary 
witnawoH. Later authorities oousidor them a<lmL(»siblo, J2oaf' 
Lccfiwctf p. 147, 148; J/o}y'« «SVa/r, vol. ii. p. 399; Dlcktonon 
r.ndcncc, vol. i. p. 370, soc. GS9; vol. ii. p. <^^7, ncc. 1775; and 
authorities cited. In tlio ca.«e of Sklton, 24//t Fdbntaryj ISIG, 
AIurray'$ Iteport$, vol. i. p. 9 ; an isvue wa-i adju-stcd, and a 
cose i)6naittcd to go to trial upon tho auumjifiun that a fc-molc 
iiutnimeutary witness was ndjnissiblo. In England they 
were received, and why not in Scotland t 

Answered for the defender — 

(1) The Statute 1G9G, cap. 15, which stands unrcpcale<1, 
requires each page of a deed to Im signed by the grantor. 

(2) It is clearly hid down as tho law of Sctitioiid by Stair, 
B. 4, T. 43, p. 11; and Erskine, B. 4, T. 2, kcc. 27, Uiata 
female i^ not admissible as an iiistrumcntary wittier, and the 
uuivcrtial practice of all conveyancers lias been in accordancu 
with this vii^w of the Law. iSoe Tuii on Keidcncf, p. S4; 
BdL'i Vicf. J>.'fffff, p. r)02 aud 0S:< : and Mmzua Lrc'u.-cf, 
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procoratora, aad 
tioB of the whole p co e ewi^ Finds, that the pnrsasn sss si 
asB^im of Jeasie M'Kay, groeer, Anderston, and prodaet 
in support of their in«taace tlM aangnatioB Na 6: Finds tbit 
it is obradted to the validity of said ssaignstinn, /rtl, that it ii 
signed by the granter and icstrumentary witnesses only on tbe 
■Boond page, the deed being oontained on two psges: FindB, 
that it is Mttled by a long and nnifann tnin of deeisians t^ 
where a deed is contained entirely on one aheet of papw, 
which is the case here^ it is not neesaaaiy, althooi^ it be 
written on soeesasive pages» to sign more than the iMt psgs; 
therefore repels the said objection: Finds, that it is objeeled, 
seeoMtf , that one of the instrumsntaiy witneassa being a fiensk, 
the deed has not been duly ciaented, and can reosive no sfibet 
in judgment: Finds, nailer rsferenee to the aniwfred KoU^ 
that tUs is a ^pood olijection, and that the deed is in oonseqs- 
enoe improbatave and invalid; therefore sustains the dsiBBees 
and aasoilBes the defonder from the oondusioBui of the sost 
mens: Finds the pmrnsrs liable in expenses, of which aOoin 
an aooonnt to be given in, and rsmita the same to the aa£< 
tor to tax and report^ anddecsima, 

Non. — ^The aignmcnt in fisvoor of the view that a woaaa 
may now be oompetenfly taken as an instrumentary wiiaea^ 
rests mainly on the groonds, Jtrtt, that the old Aicts ^ntiA 
oontaan, in general tenna, a requirement of witnesses to tk 
subscription of deed% do not, per ergarmmm, exdnde fwailm; 
tecond, that the Iqpd incapacity which in former timss wm 
held to attach to womeu to give testimony in any matter, dtil 
or criminal, has been gradually lelazed, and ia now virtosDy 
abrogated, women being admitted in all causes, and bsfomsD 
tribunals, to give oral evidenoe equally wxlh males; and tkiri, 
that several of our more recent writers on Scotch law, iads^ 
ing, in particular, Profeasor More in his valuable Notsi os 
Stair, and Mr Dickson in his wdl-digested work on the law 
of Evidence, have stated it as extremdy doubtful tiiat wqboi 
are any longer to be held disqualified as instrumentaiy vitr 
nesses, and have, on the contrary, ratlicr expressed an otsuicB 
that they are Qualified. But, on the other hand, and agsiart 
their qualification, we find, Jirtl, that all our older and sut 
authoritative institutional writers, inducHng Stair, Enkia^ 
and Burnet, have hud it down unqualifiedly thnt womes nsy 
not be instrumentary witnesses; eefond, that the reason fcr 
this exclusion, assigned by Mr Tnt in his wdl-kno«n IW- 
tise, pi^ 84, namely, " tiidr inexperience in bmdnew, wbidi 
runden them liable to deceittion," still ooutinuea in foro^ Mt- 
withstauding the relaxation of the rule which excluded then 
from giving riva roee testimony; third, that by the umvcifsl 
practi(« of conveyancers, women are not received as instn- 
mentary witnesses; fuurtk, that there is no caae on mxtl 
where a duoil so attestoil has lieen sustained, but, on the oon- 
trazy, it wau incidentally laid down in the case <^ LabymfJi 
{Uu^'^K'xbtoTis Con»istorial Reports, yxA. ii.), in the o|SBii0 
tliui-o given by Ijonls iCldin, Gillies, and ADoway, thsk s 
woman coultl not Iw a!i instrumentary witncus; and althos^ 
ill the case of Sctttm in ISIG. (1 Murray's Iteports^ psge 10), 
an iiMUo was sent to a jury to try whether the subecriplioa d 
an iiiKtruiucuttuy witunts, who was a fttuale, was her tree 
and genuine subMcriptiou, it docs not follow that the Couit is* 
tcndc<l to suxtoiu the deed if tlie finding was in the afiinoatiis^ 
l)ut only that it was unuocosMury to give any opinion upon the 
ciTuct to be attached to tlie subscription as king as its gounse' 
ne«i was diitputod; and Jiftk, that if an innovation is to I* 
sanctioned on tho immemorial practice of oonveyancen^ tlis 
slinuld be done in the first instance upon the delibeiate sstbo- 
rity of the Supreme Court. Tliia is the view of I'hilcMflr 
Mcnries, the latest, and one of tlie airiest autliorities oa the 
Rultjcct, who says, pa(^ 100 — ^llio relaxation of the rsie 
att^iching Iej;pal iuca|>acity to women as witnesses "has sot 
been extended so as to admit them in the character of iutra- 
mcntory witnesses. There is, indeed, no statutory cxduMQi 
but there is no iiart of our practice more uniformly supported 
by usage. . . . It ij« to I>e kept in view that this ii s 
q'.iestion of great roagiiitudo, and tliat tlie cxistiug |«actiee 
nr^tii upon very grave cou4«ic:ration;i.'* He thm ivfvH tu Mr 
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lUt*! ratio for exduaon, and adds—" It wonld, therefore, be 
nwh to infiringe upon the establidied practicey before a dif- 
ferent mle Bball be authorlBed by a dedaion resolting from a 
deliberate and solemn trial of the question." 

The pursuers appealed, but after hearing parties, the Sheriff 
(Sir Arohibald Alison) adhered to the Sheriff-Substitute's 
judgment, adding the following Note: — 

The point involved in this case raises a very important 
question, and w«Il worthy of the consideration of the Su- 
preme Court, when it shall be brought before it, because 
there can be no doubt that the strict rules of evidence in an- 
cient times have been essentially abrogated and altered, both 
by statute and the practice of the Court in later times. But 
on thia Fi^t*>"»J pointy upon the competency of a female being 
an instrumentary vrituess to a deed, Stur lays down the law 
in the most express terms in that way, and so does Bankton, 
and Erskine holds them excluded also, although he says they 
are rather excused than held incompetent. It is imderstood, 
also, to be the general rule in practice to exclude females from 
signing as witnesses. In these drcumstances, it appears to be 
the duty of the Court to adhere to the law on the subject as 
laid down by our best authorities, and to leave it to the Su- 
preme Court or tiie House of Lords to introduce a change in 
the law in this respect, if it shall be deemed exponent from 
the change of general ideas on the subject. If the question 
shoald occur, which it probably wiU do ere long, before either 
of these supreme tribunals, it will not escape observation, that 
there is a wide distinction in point of reason between the 
dtuation of a witness in an ordinary case, whether civil or 
criminal, where females are beyond all question admissible, and 
the case of adling females to be imtrumeniary witnesses. In 
the latter case the party has the choice of the witnesses. In 
the other he has not^ but must take the chance of such parties 
as witnesses who happened to be present on the occasion, to 
speak to what they saw or heard. There are many reasons, 
therefore, that may be urged in favour of admitting females 
as witnesses in the one case which do not apply in tiie other, 
and unquestionably the reason assigned hj some of our later 
authorities for excluding women £rom bemg instrumentary 
witnesses, viz., that of being for the most part unacquainted 
with bunness and eamly aocesidble to domestic influence, they 
are more liable to be made the instruments of a conspiracy 
tliAu those of the other sex. 



AiBi. J. L. Lavo. 



Alt. W. D. Hall. 



26th Januabt, 1850. 
SHERIFF SMALL DEBT COURT, FALKIRK. 

(lis Shkriff RoBnTflov.) 

IfFABLAHl V. GSAT. 

Manse— > Assessment— Heritor— Feuar.—JTe^ci, that Peuart in 
« vtUage ore Paroekial fferiton, and liable, at smcA, for the 
hmilding of a nuaue for the Minitter, and that the atteM^mcnt 
falU to be levied acoording to the real rent of their hoUiinyt. 

Thk pursuer, as derk and collector to the Heritors and pro- 
prietors of Heritages of the parish of Slamanan, sued the 
defender, a Feuar of 24 falls of ground in that jMurish, for the 
■um of £5 8s, being tiie amount of two interim assessmeata 
imposed for the expense of erecting a parochial manse. 

The defender objected that he was not a Heritor m the 
proper sense of the term, and so not liable. 

Tho judgment of the Sheriff, in which the pleas and argu- 
ujoabi of parties are fully narrated, was as follows : — 

This case has been very elaborately argued, and the whole 
fkcts and law fully elicited ; and, as there is no substantial 
difference between the parties as to the facto, I have thought 
it right to dispose of it in this Court, without putting the 
mrties to the expense of a record by a remit to the Ordinary 
Roll. As there are a number of parties in precisely the same 
circninstances as the defender, it appears to me that the best 
course to follow is to oiate fully and at length the grounds of I 



my judgment, and the authorities on which it is rested, so as 
to enable the parties and their agento to judge whether they 
shall rest satisfied with it, or whether ther will have the 
question tried on written pleadings, and with the advantage 
of an appeal to the Sheriff Depute, and to the Court of Session. 
This summons is brought at the instance of the Clerk and 
Collector of the Heritors and Proprietors of Heritages of the 
parish of Slamanan, against the defender, a Feuar in the said 
parish, for the amount of two interim assessmento, amounting 
together to £5 8s, for the e2cpen8e of erecting a parochial 
manse. The grounds of the pursuer's action, which were 
stated at considerable length, and illustrated by ample re- 
ferences to authorities, are summed up in these tluee proposi- 
tions— Ist^ That the buildiig of a manse is a burden on the 
Heritors of a parish ; 2d, Ttni the defender is one of tho 
Heritors of the puish of Slamanan ; and 8d, That the amount 
of the assessment is to be levied aocordiug to the real rent. 
Tbe first of these propositions is not questioned by the de- 
feuder, and the third was not argued ; but while he admits 
that he is a Feuar in the said parish, under a feu disposition 
from Mr Waddell of Balquhatotone, and that he stands rated 
in the valuation roll of the county on an annual rental of £24, 
he pleads that he is not an Heritor in the proper sense of that 
term. His S})ecial grounds of defence may be stated as 
follows:— That the whole extent of his feu u onlv 24 foils of 
ground, for which he pays £1 Is per annum, under a feu dis- 
position prohibiting sub-infeudation ; tiiat the fou duty is an 
outside or rack rent» for that quantity of ground ; that so for 
as the ground is oouoemed, Mr Waddell, tbe superior, has 
substantially both the dominium directum and the dominium 
utile; that the defeuder*s right in the soil is snlvject to for- 
feiture in the event of the rent or casualties being unpaid ; 
that the church to which the manse is an appendi^e, or an 
accessory, has long ago been divided amongst ttie real Heritors 
or owners of the sou ; that the whole area of the church has 
been so apportioned; that no portion of it has been assigned 
to, or belongs to the defender; and that he is truly a teuant 
at a high rent, and not a parochial Heritor in the sense of 
that term, as recognised by the law of Scotland. It was 
further averred and argued, that by the almost universal 
custom and practice of Scotland, the burden of erecting and 
keeping in repair churches and manses, rested with the owners 
of the soil alone, as distinguished firom owners of house 
property; that none of our institutional writers recognised a 
Feiutf in tiie defender's drcumstances as an Heritor; and that 
to attempt to extend this burden to the proprietors of pettY 
holdings, in villages on which poor cottages had been erected, 
on the pretence tiiat these were herita^^ and the owners 
Heritors, was alike contrary to the anaent law, and to the 
universal feeling and understanding of the country. And as 
to the custom and iiraetice, reference was made to the course 
observed throughout the oountrv generally, as well as specially 
in this district and the church lately built in the parish of 
Polmont, and the manse iu tho [larish of Falkirk, were given 
as instances ; and it was averred, and not denied, that in both 
these parishes, there were numerous Feuars holding large 
and valuable interesto, from whom no contribution nor ansess- 
mont had been demanded. It was further aigued that 
Slamanan was a paruih spedally circumstanced, that a large 
portion of ite annual rental arose from minerals, and that on 
these no portion of this assessment had been laid, although 
that part of the parochial property was much more valuable 
than the vilk^ house projierty, tho estimated * rental of 
Feuars' houses and feus amounting only to £778 13s, and the 
mineral rental to £1088. Then, in reference to the legal 
aiTriiment maintained for the pursuer, as supported oy 
the ddiided cikcs referred to m tiie books, it was said that 
t!io wholo of these decisions were anterior to the reoent 
y.iluation Act, which had afforded totally new data^ or at all 
evuuts, data which had never previously been recognised or 
founded on, for fixing and ascertaining tiio real property of the 
coimtry, and that whatever that Act might have done as a 
basis for general assessments, it could not alter the previously 
existing law, or confer the cliaracter of an Heritor in the an- 
dent and proper legal sense of the term on a petty Feuar, or 
render him liable for an assessment which previously could not 
have bocn levied Irom one of his doBS. Such being the nature 
of the action and defence, I shall now proceed to state the 
views I entertain in regard to the legal questions which the 
case involves. By our more ancient statutes, the burden of 
providing and upholding inansso and churches was Uld on the 
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wholepMuUoDonoriiihabiUatoof apuiih; vid^QL 74, 1572, 
aad bt. 1 2th Septflmbw, 1 568, therein reCeamd to. Aboat one 
hundred yenn mibeequent to this, by the statute 1668, cap. 21, 
"enent nuoune and {^lebei end poinding for nunirter^i iti- 
pends," it "ii statute and ordained, tlubt where competent 
manses are not already built, the Heritors of the parish shall 
build competent manses to their ministen ; " but that statute 
is silent as to who are to be oonadered Heritors, and it is Tery 
possible that, at the date of it, the only persons entitled to that 
character were thoee possessing <^ retours and paying by the 
valuation, according to which aU assessments had been preri- 
ously levied. I am not aware that in any of the statutes re- 
garding parochial burdens thsre is any erpress definition or 
specification of the meaning of the term "Heritor.** The word 
" Heritoor,** or " Heritor," is old Scotch for a psopsietor or 
landholdw in a parish {vitfe Dr Jamieson's Dicttonary), im- 
ported probably mediatdy from the Frmch " Heritier,** and 
certainly, anciently at least, it does not iHPpear to have been 
used in the sense of an owner of house pruuerty merely. We 
find a cotresponding English word "Inoeritor," employed 
oocsncmally in the sense of a landowner; and it is so used by 
Hhakspeare, "The veiy oonveyanoes of his lands will hardlv 
lie in this box, and must the Inheritor himsdf have no more t 
It is not, however, with its meaning in ancient or feudal times 
that we have now to deal, but wiui its present legal signifi- 
cation, as interpreted by our Courts; and it by no means 
foUows that though the Act 1668, cap. 21, may be the first 
statutory provision imposing on the owners of real pro- 
perty tlie obligation of supporting diuxches and manses, that 
the term "Heritor** is to be construed now as it was two cen- 
turies ago, and certainly there appears to be no authority for 
now limiting that character to persons holding p r op e ity sepa- 
rately valu^ in the cess books of the county : Indeed, it is re- 
marked in a note of the Lord Ordinary, in the case of Robert- 
ton V. Mvrdoth, 23d Februaiy, 1830, "that such a limitation 
would be quite extravagant** On the other hand, to consti- 
tute an Heritor, something more is necessary than the mere 
possession of a heritable right; the holder of a heritable bond 
is not a heritor: there most be a direct riffht of ownership in 
the soil, not created, however, as a security or incumbrance, 
but existing as a direct right of property ; but the possession 
of any portion of land in property, however small, appears to 
carry that character along with it — **maju» omI minita wtn 
varitU 9peciem,*'9nd although the small landowners have small 
pieces of land, they are as much heritors of it, as a person who 
has extended possessions is heritor of them. [Lord Cringe- 
tie' t note — Caee of Robertton referred to supra.) Acoordin^y, 
Mr Dunlop, in his parochisl law, so lays it down, p. 260, sec. 
178, when treatii^ of the jurisdiction of the Heritors and 
Kirk Session. He says, " This Board or Court is composed 
of ministers, elders, and Heritors of each parish, all proprie- 
tors of lands or houeet who are liable in payment of public 
burdens being to be coniidered lieritort/" and such certainly, 
whatever may have been the practice or custom of our older 
law, appears to have been the rule, aooording to recorded de- 
cisions, as far back at least as in the case of Peterhead, 24tii 
June, 1802. ConndCe " Svpplement,'* p, 23; Dunlop'e " Paro- 
chial Law" p. 8; and Paton*8 " House of Lordt Coses.*' In 
that case. Lord Eldon ^ve eflSBct to Uie principle that all 
owners of heritable subjects, whether lands or houses, are 
Heritors, and liable for public burdens in ]»oportion to the 
actual rents of their holilings. This opinion of Lord Eldon 
>?as concurred in by Lord Thurlow, and is so instructive on 
this matter, and his reasons are so fully given, that I shall 
quote his words. His Lordship sud — "Acre are hers two 
questions — Ist, Whether the Feiuun, who are unquestionably 
Heritors, as well as those commonly described under that 
name, be liable in any degree, or whether the expense lies 
wholly on the landward heritors; and 2d, If Uut Feuars be 
liable, in what proportion they and tho landward heritors ought 
to contribute T And the conclusion at which he and Ii«ird 
Tliurlow arrived, after having considered the whole cane "with 
deep attention^** was, "that the expense of buiidiug or re- 
pairing a parochial church** (and the same principle applies 
etjoally to a manse), " was a parochial burden whicn ought to 
f:iU on the property of a pansh, and should not be regulated 
(>y a reference to the population in different parts of the same 
parish. It was therefore proper that the appellants — ^the 
rouars and proprietors of the houses in the burgh— should 
contribute to the expense of the church; and the rule laid 
duwn by the Court of Session was a just one, that they i^ould 



pay aooofding to the real reots of their hoo s es. With regard 
to the c ountry Heritors^ the rule of the valued rent had no 
doubt been long in observance in bmlding or repairing tiis 
churdies of parishes purely landward ; but there iras no ex- 
prsss law, nor train of dec i sions , establishing, in a parish of 
the pre se n t description, the rule of the real rent in regard to 
one part of the parish, and of the valued rent in anothcir part; 
and the best and fiuiest rule was to take the actoai or real 
rent of the whda pto|ier^ in the pariah, and upon that to 
apportion the expense. The land upon which houses are 
bmlt, in a town like this, has g r e a t value in reference to its 
extent. Therefore, it does appear to me that the tns 
rule is, not that the Court should take one proportioa of the 
expense from one speoiea of Heritors, and another from an* 
other species, but that it is proper to lay the burden on tin 
whole Heritors, jnclnding the Feuars of the town, a c co rding 
to their real rents." And the judgment accordingly "dedared 
that such charge is a parodnal duty, and that it ought to be 
defirayed by all the owners of lands and houses in proportion 
to their real rents.** Harlow amd oOkere r. BtrUort of Peter- 
head; Paton't Appeal Oaoet, voL IV., y, 856. Snch waa the 
dedsion of the House of Lords in the case of Peterhead. 
But tiie same principle was given effect to in a much older 
decision, that of SeoU v. the Heritors rf 8t CwthberlTe, IMh 
Jan., 1773, M. 10,677, where the competency of ssiiwsmiiiit 
on the real rent appears for the first time to have been 
authoritatively fixed. The same view, resting on the case of 
Peterhead, was adopted in tiie case of Blackie emd others, 8tii 
March, 1828. Shaw and JDmUop, vol. VI., p. 748. Hmts 
the Lord Ordinary (IfKensie) found that the expcsiae of 
erecting a manse "ought to have been divided amosttst the 
whole Heritors in proportion to the real value of their 
propertiea respectively,** and to this part of his judgment the 
Court substantially adhered, while reoJling, in other reepects, 
the Interiocutor, in hoe statn, but remitting the case " to Imve 
all parties having interest called in the action." Again, the 
whole question was fully raised and decided in the caee of 
Botwell V. Hamilton, 15th June, 1837. XV. Shaw,^ 1148. 
And this case demands special attention from the ciroum- 
stance that both the questions — ^what constitutes a Heritor, 
and what is the proper oasis for aaenment — the valued or the 
real rent, were fully re-considered. Lord Gillies, while enter' 
taining no doubt that a Fenar is a Heritor, stfll appears to 
have wished to take the valued and not the real rent as the 
basis of the assessment. Hb Lordehip says ; " Two queeHons 
have been raised here; 1st, whether a Feuar is in law an 
Heritor ; and, 2d, supposing all Feuars to be Heritora, nsust 
the assessment be imposed according to the real rent? In re- 
gard to the first question, I have no doubt that the Feoan are 
Heritors; but it does not follow, as a necessary conseqoenee, 
that the assessment must be on the real rent. Bvery land 
estate out of which these feus have been made, stands valued 
in the cess-books; and as the feus are each of them part of Ae 
lands so valued, it may be quite practicshle to impcee npcsi 
each feu its own proper share of this cumtdo valuation of the 
estate. There is at least no necessity for taking the real rent 
of the Feuars. They may be isspiised in proportion to the 
share of valued rent effeiring to their reepeetive feus." Lord 
M'Kenxie also expressed hu reluctance to depart fktma the 
older custom of assessing on the valued rent. He saya: "If 
we concede that we may disregard a long es ta b liah ed euatom, 
I do not know iriiere we are to stop. Now, if it was the coa- 
tom to assess on the valuation only, I think the departure 
from that rule will give rise to mudi trouble and oanfosMHi; 
and that innumerab^ consequences will flow from it which ars 
not at present foreseen by those who insist on the adoption sf 
this new role." But the opinion of Lord Corehouae* finally 
concurred in by the other Judges, was quite unhesitating and 
decisive on botii points — both that a Feuar is a Heritor, and 
that the real, and not the valued rent, was the criteriosi of ss- 
seR»ment. His Lordship says: " I am sensible that these are 
vevv serious practical inconveniences which may result from 
applying the rule of the case of Peterhead to the present case. 
But if these Feuars are to be subiected to assessment, I hoU 
that the Court are bound by that decision, and must adopt the 
rule of assessment which was fixed by it. Lord EUon there 
enjoined that the assessment should be imposed aooording to 
the real rent, thomgh this was eontrarjf to the gemeral emttom of 
Scotland; he took the real rents of all Heritors, great and 
small alike, in town and eounfrtf, and directed tiie ■iiiimiiiiii at 
to be proportioned to that real rent." The Lord Fresideat 
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(Hope) also bftd doubti m to ftdopliiur tha fmI, Mid not the 
^OM not; but h* had nooA m to » Foqat beiiig a Heritor. 
Hit LonUiip ohmtYm: " It li quite dear that every Feoer ia 
haJblB to ■■iwmont m eae alUyM or onoCA^r. It is not the ex- 
tant of the ground, Imt the nature of the right whioh ooniti- 
totei an Heritor; and whether a feu ia worth £600 per an* 
nun to the Feuar, or only £5 per annum, the Feuar is equally 
an Heritor. And every Heritor moit be aaaened." The 
Court held the real rent to be the rule (the Lord IVeeident 
and Lord Gilfiei eventually oonourring even on this matter), 
aad unanimoudy held that a Feuar waa a Heritor — ''find- 
ing that the expeneea of re-buildinff the Chuxoh of Mauch- 
line are to be defrayed by all the ownen of land and 
housea in the parish aocordlng to their rwl rente." l^nce this 
decision in tbft ease of Bfauchline^ I am not aware that the 
question has been tried in the Supreme Court. No doubt^ in 
msny cases sinoe that date— and there are several within my 
own knowledge — mansei and ohnrohee have been built ezdn- 
stvely at the oost of the laiger Heritors, and without any 
sssassment bung levied on the Feuars; but this cannot alter 
the leffal lialnlity which has been authoritatively fixed, ever 
sinoe ue case of Peterhead. I have therefore no diffictdty in 
arriving at the oondusion in this case, that the defender is a 
Heritor of the parish of Wamanan, and as such is liable to be 
asMssed on the real rent of his jproperty. Thai the recent 
Lands Valuation Act has passed ainoe the case of Manohline 
was decided, appears to me in no degree to affect his defence. 
The effect of that Act has been to aaoertain and record the 
real value of the defender's property, but not to alter its legal 
liabilities ; and supposing that no such Act had passed, and 
that the defenders property was not entered in any public 
valuation roll, its aotuM value, if disputed, would oidy have 
beoome a subject for proof, the delay and expense of which ia 
no longer necessary. Then, as to the alleged specialities of 
the parish of Slamanan, and that the mineral rental has not 
been a ssoo s e d — ^that is a matter which it is impossible to re- 
gard in this case. It may be veiy anomalous that while a 
mineral rent of nearly £1100 per annum n free of assessment^ 
the rents of oottages and kailyards should be taxed ; but (as 
was stated by their agent, Mr Qair) the pursuets, who are 
equally interested with the defender to make the basis of tibe 
assessment as wide as possible, in declining to attempt to ex- 
tend this assessment to the proprietors of minerals, are acting 
under the opinion of eminent counsel, who have adrised them 
not to raise that question, but to limit their assessment to 
those parties who are belie?ed to be unquestionably, and be- 
vend all legal doubt» liable ; advice which is fully warranted 
by the last deotsion of the Supreme Court, where the point as 
to mineralproperty was tried. In that case {Bdl against the 
SaH of TfemyM, 16th Feb., 1805, Fac. CoU), it was held 
** that the proprietor of a coal mine is not liahle for any part 
of the expense of building a new parish church," and the same 
rule must hold in regard to a manse. No doubt two of the 
judges dinented from that opinion, and a different course has 
been adopted so far as regards poor^s rates; but this recorded 
judgment as to the expense of erecting a church, however 
questionable in prindpie, remains still unaltered ; the law is 
fixed by it while it stands; and the pursuers^ in making a 
parochial assessment^ must take the law as Uiey find it 

In these circumstances, what I have to decide is, whether, 
where an assessment has been regulariy made by the Parochial 
Board or Court entitled to make it^ the defender has establbhed 
any ground in faet or law entitling him to exemption therefromt 
Thnt he is a Feuar in Slamanan — ^that his piou ei ty stands in 
the valuation roll rated at £24 per annum — mat the manse 
has been built, and that the two assessments pursued for have 
been made to pay the oost of it, are all admitted iJMts; and 
the defence is rested exclusively on the grounds that the pes- 
Bsaaion of a small feu doee not constitute a Heritor, and that 
the aaeessment has been illegally made, because not extended 
to the ownen of mineral property ; but I am unable to ooncur 
in either of these positions^ being satisfied that the defender is 
a Heritor, in the legal sense of that term, as interpreted by 
the decision of the Court of Session and the House of Lords; 
and that the pursuers, while the case of Wemyss remains un- 
altered, would not have been justified in extendinff the assess 
ment to the owners of mineral property ; and I bave^ th«re- 
fore, no heaitation in decerning against the defender for the 
sum of £5 8s, his proportion of the aase8sment» with expenses. 



S6th Javuabt, 1860. 

SHERIFF COUBT, GLASGOW. 
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BOBIBT M'COKKXOK V. JOHK GbAHAIC. 

Bankruptcy — ^Balancing of Accounts. — CireumMtaneetin whidi 
hdd that the creditor of a bankrupt woe enHtled to dedmet ike 
amowU of a debt due to him by the bcmkrupt from aeum due 
by him to the bankrupt eetate, 

BOBSBT M'CoBicxoK raised this action against John Graham, 
accountant, trustee on the sequestrated estates of Robert 
Cochran, concluding for repetition of a sum of £40, paid by 
the pursuer to the defender under the following circomstanoes : 
On 28th September, 1858, the pursuer, by minive, offered to 
purchase from Cochran, at the price of £340, certain goods 
and fittings conform to inventory. This offer was accepted by 
Cochran, and a payment of £1 10s made to account. Subse- 
quent to this transaction, the goods sold being stiU in Cochran's 
possession, Cochran became bankrupt, and the defender was 
appointed trustee on his estate. At the date of the seques- 
tration, Cochran was indebted to the pursuer in a sum of £40, 
for cash lent. In these dronmstances, the pursuer demanded 
from the trustee delivery of the goods and others so sold to 
him by Cochran, and claimed the right to deduct from the 
price the sum of £40 due to him by the bankrupt. Hm 
trustee declined to accept the price under that deduotion, 
but accepted the whxAe sum conform to price in the foresaid 
inventoxy, reserving to the pursuer to claim repetition of the 
sum of £40, by action or otherwiM, if he shoidd be so advised. 
The trustee, in settling with the pursuer, gave him credit for 
the sum of £1 10s paid to the bankrupt to account. The 
present proceedings were taken for recovery of the £40. 

The trustee pled in defence, that there was no legal obliga* 
tion on him to implement the transaction between the pursuer 
and the bankrupt by delivery of the goods, and no legal rig^t 
in the pursuer in the circumstances stated to retain his claim 
of £40 out of the purchase price. 

Sheriff Bell has pronounced the following judgment, whioh 
has been acquiesced in by both parties : — 

Having heard parties' procurators, and reviewed the pro- 
cess, Finds, that after the bankruptcy of Robert Cochran, the 
pursuer was entitled to impute the debt of £40 owing to him 
by Cochran, in compensation, pro tanto, of the price payable 
by said pursuer for the stock and fittings purchased uj him 
from Cochran, and he having paid to the defender the whole 
of said nrice, without retention of said £40, but under protest, 
and witnout prejudice to his right to chum restitution, is now 
entitled to decree accordini^y. Therefore decerns against the 
defender in terms of the conclusions of the summons, the pur> 
sner, mnieo eontextu, with receiving payment, giving up to the 
defender the I O U for £40, being No. 4/5 of process: Finds 
the defender also liable in expenses, allows an account thereof 
to be given in, and remits to the auditor to tax and report^ 
and decems. 

Act. J. Galbbarh. AU, G. Hamii«ov. 



27th Jabuabt, 1859. 

SHERIFF COURT, GLASGOW, 

(Mb Shkbifv Bbll.) 

Touiro V. MIntosh'b Cbbditobb. 

Bankruptcy— Appeal. — ffeld, that the insertion of a Gatette 
notice of eequeelration on (he fifth day after the firet deliver- 
once, was irregulair — that the nuetiny to elect a TYutlee and 
Oommieeionen comUi not be hdd eooner than t^ eeventh day 
after the interiwn of such Gazette notice— that the failure to 
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pMuk Ml ike Gaaette a Mfioe of rewtit h^ the Lord Orduuury 
to the Skerif of Lamarhiiirt, wot fatal to ike proeeedirngt 
wuUr tuck remit, andretoliiiione of crtditore at mA mettimg 



Thi eiUte of ICdoolm HOntodi wm leqaMbtttod on 6th 
jKajuajf 1859, by the Lord Ofdinary, the Mqueetnktion le^ 
mitled to the SherilF of LMiarluhiie, Mid the creditora i^ 
pointed to meet on 17th Jonnary, to elect » tmstee and oom- 
minioiien. The notice of lequeetntion was not paUiahed in 
the BdMurffh GauUe till the 1 1th Jannery. No notice of the 
xemit waa ever publiahed in the Gazette, and the meeting for 
the election of tniatee was held on the 17th Januaiy. The 
eraditon at the meeting rewired to proceed with the election. 
The appellant protested against the remlvtion, on the groonda 
■lated in the Sheriff's Interlocutor. Hie meeting proceeded 
to tiie election of a tmstee, and the proceedings having been 
reported to the Sheri£^ this appeal was brought The follow- 
ing is the judgment : — 

Havinff heard parties' procuraton on the note of *ppcal for 
David Young, accountant in Glasgow, a creditor clatming 
nnder the sequestration of Malcohn M'Intosh, monchant, 
Portree, in terms of the affidavit lodged by him, Finds, that 
the estsSkes of the said Malcolm M'Intosh were sequestrated in 
the Court of Session on the 6th day of this month ; but finds 
— fixst^ that no notice of the remit by the Court of Sesrion to 
this Court was inserted in the Gatetie, in terms of the provi- 
sions of section 19th of the Bankrupt Statute ; and second, that 
the requisite statutory notices of tne meetii^ for the election 
of trustee were not given, in respect that the Gazette notice 
was not pubiisbed till the 1 1th January, and that the meeting 
was then advertised to take fdaoe, and did take place, on the 
17th January, which was less than nx free days from the date 
of said Gazette notice, and contraiy to the provisi<»s of section 
67 of the said Act : Finds, therefore, that the said meeting 
could not competentiy proceed to the election of trustee, sus- 
tains the appml, and recaUs the resolutions appealed against: 
Knds the respondents liable in expenses, allows an account 
tiiareof to be lodged, and remits the same to the auditor of 
Court to tax and report, and decerns. 

AeL J. Galbbaith. Alt. P. MIjeod. 



27th Jastuabt, 1859. 

SHERIFF COURT, KINCARDINESHIRE. 

(Sheriffs Robxbtsov aitd Bxll.) 

Jakkb Molltbok v. Robebt Six's Executoes. 

Decree of Constitution — Exeaitors Nominate — Expenses. — 
Held, that a Creditor ioat not eniUled to a permmal decree 
againsl SxaMort Nominate vifhiit eix mojitksfrom the death 
of the Teetator, and that having crated tuch decree vith ex- 
pentet of proceu, the Executors teho contented to a decree of 
Constitution being pronounredf were entitled to their expenses 
of process. 

HOLLTSOir sued the defendem for payment of £85 Ss 8d due 
to him by bills granted by the late Mr Sim, with interest and 
expenses. The defenders maintained that the action was pre- 
matura because raised within bix months after Sim's death, 
but consented to decree of Constitution without expenses, on 
condition that it should not be put in execution till tbe expiry 
of said six months. They craved their expen.^es. The Sheriff- 
Substitute (Rol)ert8on), on 10th November, 1858, pronounced 
decree, cognitiotn's causa iantunif against the defenders, and 
fbund thorn entitled to expenses, adding the following Note : — 

The defen'ljrs in the dischnrre of their duty as Executors 
Nominate, were warranted in outeriog anpearanoe to oppose 
mpersonal decree against them, and tbe claim for the expenses. 
Had the pursuer craved only a decree of Constitution and ex- 



in the event of tbe defenders o |iposing thai 
he might have been entitled to expenses, had these 
cmred by thdr vnnecessary opposition. But the 
have properly and suoosssfuUy op p ose d the iVimnnd in the 



On appeal, the SberifT (J. M. Bdl) adhered. 

Act. Caibd. AU. Faloobeb. 



27th Jahuabt, 1859. 

SHERIFF SMALL DEBT COURT, STONEHAVEN. 

(Mb Shbbife Robbbtsov.) 

J. Tavekdalb, Ikspectob or Poob op FEtterbsso Pabub, 
against Wiluax Babhett, Ibspeotob of Poob of Nxoo 
Pabibh. 

Poor Law Act — Statutory Notice — Reco ve ry of Advances. — 
Terms of a letter which hdd sufidemt tnltaialton to tkeparizk 
of birth that a partg had become em eijeet ef paroekial rdief, 
and that said parish was bou$ul to pay the money, to be fld- 
vaneed to the pauper by the parish where he resided. 

Jaxkb Wood, a native of the parish of Nigg, residini^ in tbe 
parish of Fetteresso, received parodiial aid from the fanner 
inspector of the lattw pariah, who on 3<1 March, 1854, wrote 
to the defender as follows: " I am told he has a fairtli aettfe- 
" ment in your parish. In the meantime he is an djeci of 
" relief. I have given him Ss. As early next week aa pon- 
" sible, I shall call upon him and write you particulara. In 
" the meantime must hold your parish liable for all advances.** 
Shortiy thereafter. Wood having recovered his health, the 
defender was not at that time called on to pay the advanoei^ 
but Wood having again fallen into bad health becaaoie an olgeek 
of relief on 18th January, 1858, when he received parochial aid 
from the pursuer, who thai intimated to the defender that the 
latter should be liable for the advances. It was proved that 
Fetteresso was not liable on the ground of reaidenoe^ and the 
Sheriff-Substitute held that the letter of 8d March, 1854, 
coupled with the intimation in 1858, was sufficient notiee 
under the Statute to make Nigg liable for the advanoea subse- 
quent to said letter, and decerned accordingly. 

Act. MoiTBO. Alt. CRBisnAir. 



28th Jakuaet, 1859. 

SHERIFF COURT, KINCARDINESHIRE. 

(Shebiffb Robbbtbov abd Bell.) 

William Melyin v. John M'Badt. 

Process — Assignee — Expenses. — Jleld, (I) theU an aaaignee to 
a decree w(u entitled to raise a new action for the turn eem- 
iained in the decree, provided he consented not to operate or 
use diligence upon the former decree. (2) TheU a» tke 
suer might have adopted the course provided by the I2tk 
tion of the Art, 1st and 2d Vict., cap. Hi, he was not en- 
titled to the expenses of process. 

This was an action by an assignee, for payment of ^I 5e 
with interest, being the principal sum, interest and e apeuses , 
contained in a decree dated 21st March, 1849, by the Sbet^ 
of Kincardineshire in an action at the instance of Geo«ge 
Yyffo against the defender, which decree vras assigned by 
Fyffe to the pursuer on 20th December, 1853, and intimated 
to the defender on 1 1th January, 1 854. Hie deiiender pleaded 
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tint it WM inoompetent feo raise a woond action for the SMne 
debt^ and to obtain a leoond decree either at the '^gt^Tiftft of 
Fyflb or his aarignee. The Shexiff-Subetitute, before dispoting 
o! the oaee on the merits, appointed the punuer to lodge a 
nunnte stating whether or not he consented, in the event of 
judgment being pronounced in his ikvoor, not to operate or 
use diligence upon the fonner decree in &voor of his cedent^ 
adding the following Note : — 

Non. — ^The only plea in law stated for the defender, requir- 
ing observation is the Sth. 

There seems to have been no good reason to have prevented 
the pimoer following the coivse provided by the 12th section 
of the Diligence Act, 1st and 2d Vict, cap. IH. Bat it does 
not follow that that coarse, thoush competent^ was imperative. 
Indeed, by the 8th section of that Acty the fonner law aad 
pnMStioe on the matter of diligence were open to him, if he 
abonld see fit to prooeed in that way in plaoe of the manner 
provided in the statate, ander this condition, that the former 
fees are not exigible. The Sheriff-Sabetitttte can discover no 
good reason to prevent the ose of another summons, provided 
the defJBnder is secured against the possibility of diligenoe being 
need on the two decrees, and against payment of we expenses 
of the second action. With that view the above Interiocator 
has been pronounced, and it is proposed not only to embody 
in the deoree to be pronounced m this case, a finding to the 
eflect that it only shall be operative as a ground of mligence, 
bat also to find the pursuer not entitled to expenses. Had Uie 
de fe nd er relied on his 6tfa plea exclusively, and not introduced 
into his defences statements not founded on fact, he might 
possibly have been found entitled to expenses, but from the 
nature of said plea» and the character of the defence, the 
Sheriff-Substitute intends to find neither party entitled to 
expenses. 

The case of ifwiro, r e fe ned to by the pursuer at the debate, 
does not bear on the present case. But the case of KeUU, 
I5lk December, 1827, seems to recognise the competency of 
the present action. In that case it was held to be no objection 
to a creditor proceeding with summary diligenoe on a liquid 
ground of debt» that he had concluded for payment of the same 
debt in an ordinary action stiU in dependence. The case of 
NieoUon, 9<A Deeemher, 1837, although it does not bear so 
pointedly on the present case, may be referred to. In that 
case, after an action had been brought for payment of a debt 
by an assignee, a new action was raised agaunst the same de- 
fender on the same media by a new assignee, (the original as- 
Bi||nee being dead), and the second assignation being sranted 
with consent of an additional party, the plea of Ut tuUn was 
repelled, reserviiu' to the defenders to get absolvitor in the 
original action. The case of Denovan, let Fdmuiry, 1845, is 
not antagonistic to the case of Keltic, but proceeds on the 
pecoUartty of the plea of prescription. In that case a note of 
suspension and liberation was passed on the ground of lis alibi, 
where the holder of a bill had raised within the years of pre- 
scription an action in the Sheriff Court acainst the acceptor 
for payment, and after that process had feiuen adeep, had be- 
yond the years of prescription extracted the protest^ and 
diaxged and imprisoned the acceptor thereon. 

Hie poiauer by a minute consented not to operate upon the 
former deoree. On 1st December last, the Sherifi'-Substitnte 
decerned against the defender, in terms of the conclusions of 
the sommons, under the condition that the former decree 
should not be used, nor any diligence on it, and found no ex- 
penses dvM to either party. On appeal, the Sheriff (J. M. 
Bell) adheied, stating that he concurred substantially in the 
views of the Sheriff-Substitute, who thereafter refused a mo- 
tion by the ponuer to find the defender liable in the expenses 
subsequent to the date of the appeal. 

AcL Faloohbb. Alt, CuBiSTiAir. 



4th Febbuabt, 1859. 

SHEBIFF COUBT, GLASGOW. 

(Mb Sqebifv Smith.) 



Chbistophbb Shobbook and Mandatory v. JoHsr Black & 

COMPANT. 

Principal and Agent — Sale. — Beld, that the eeUer of goodt it 
entitled, on the bankrupteif of a» agerU who has pur chased 
from him, without ditelosing his prindpal, to chanje the 
principal, provided the term of payment be not elapsed nor 
the state of accounts b^ween the agent mid principal altered, 
and thcU the principal^ 6y prematurdy settling with the agent, 
cannot deprive the seller of his right, 

Thb pursuer, Christopher Shorrock, who is a commission agent 
in Manchester, sued the defenders, John Black & Co., calico 
printers in Glasgow, for payment of the sum of £73 ISs, being 
the price of 100 pieoes of 86-inch caliooes. The defenden 
stated in their minute of defence that they never bought any 
goods from the pursuer, and never had any dealings with him. 
Thereafter the record was dosed, and proof having been led, 
the Sheriff-Substitute pronounced the following Interlocutor: 

Having resumed consideration of this prooem, with the 
proof and productions, and halting heard parties* procurators. 
Finds, that in the month of September, 1857, tiie defenden 
employed Messrs John Black \& Son, commission agents in 
Manchester, to purchase for them in Manchester 10,000 pieces 
36-inch calico cloth, at the price of 14s 9d: finds that) in 
consequence of said employment, John Black k Son went into 
the Manchester market, and purchased from the pursuen 
2000 pieces at said price, to be delivered from time to time, 
and to be paid for in catJi one month after delivery, and on 
13th October, 185 7, 100 jiieces were delivered by the pur- 
suers to John Black & Son, who immediately sent them to the 
defenders, who do not deny having received them : Finds that, 
when the pursuers sold said goods to John Block & Son, they 
knew that they were purchased by John Black & Son as 
agents for a third party, but John Black ft Son did not inform 
them, nor did they then know that they were for the defenders, 
and the invoice of said goods was made out by the pursuers in 
name of John Black & Son, and the purchase entered in their 
books as made by said firm : Finds, that after said 100 pieces 
-were delivered bv the pursuers, but before the time of pay- 
ment had arrived, Jolm Black & Son became bankrupt, and 
the pursuer then applied to them, and learned that the goods 
were purchased for the defenders, to whom they immediatdy 
applied for their price : Finds, that prior to the time the de- 
fenders employed John Black & Son to purchase said goods 
in Mandiester, they had accepte<l a bill for the accommo(&tion 
of John Black k Son, who at the time of their bankruptcy 
were considerably in debt to the defenders, but no alteration 
had taken place in the state of the accounts betweoi these two 
parties from the time of the sale of said goods till pursuers 
applied to defenders for Uieir price : Finds, in law, that where 
a party sells goods to a broker, knowing that he, the broker, 
is an agent, but in ignorance of the principal for whom he 
acts, the vendor is entitled, as soon as he discovers the prin- 
cipal to elect, and to charge him in place of the agent^ provided 
tlie term of payment has not elapsed, nor the state of accounts 
between the princi^ial and agent been altered; and that 
the (irincipal, by prematurely settling with his agent, cannot 
deprive the seller of this right of election : Finds, therefore, 
that the pursuers are entitled to recover the price of the said 
100 pieces of calico cloth from the defenders, and decerns 
against the defeuders in teiins of the conclusions of the sum- 
mons : Finds the pursuers entitled to expenses ; allows an ac- 
count to be given in, and remils to the auditor to tax and re- 
port, and decerns. 

NoTi. — There is no doubt from the proof of the facts of this 
case. The pursuers sold the goods referred to in the summons 
to John Black k Son of Manchester, in ignorance that they 
were for the defenders, and without inquiring for whom they 
were purchased; they invoiced them to John Black and Son, 
and debited them in their books with their price ; there is also 
no doubt that John Black k Son purchased them for defenden, 
to whom they sent them as soon as received from the pur- 
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Mid th»t John Black k Son Culad bofora the tonn of 
pnjVMni bad Mrived. Had they ramained lolTent^ the par- 
anon would have looked solely to them for payment. The 
only qneataon, thenfora, in this ntioaH, ia one of law ; are the 
ponuen entitled, on John Blacx & 8oa*a failure, to go to the 
defenden for payment! IIm SherifT-Subetitate thinka they 
an. In Smiik^i MercemiiU Law^ page 183, it ia laid down on 
the authority of the owea of Pateraon r. Gandaakin, 16 Eaat, 
62, and Tbomaon v. Davenport^ Smith's Leading Caaea, 212, 
" That where a broker purchases in his own name, without 
disclosing that he baa anr principal, the broker ia, of course, the 
person to whom the trader gives ciedit ; yet, if the seller aftsr- 
waida discover the priucipdl, he may elect to abandon the r»- 

risibiUty of the broker, said charge him, and ao he may, if 
broker, in making the purchase, stated himself to be an 
agent, but omitted to state the name of his principal, which 
is afterwarda discovered, nuless io either of these caaea the 
seller have suffered the time for payment to elapse, and the 
principal to alter the state of his account with the broker in 
auch a manner that he would be a loser if called on to nay the 
aeller ; but if the time for payment have not elapsed, tne prin- 
dpal cannot, by prematurely settling with the agent, deprive 
the seller of his election." The same principles of law are 
atated in BdCt Oomwuntarieg, new edition, pages 201 and 202. 
It is true thnt the defenders in this caae atate that they did 
aeUle with their agents, John Black & Son ; that prior to the 
purchase, they granted him their acceptance, and that they 
were greatly in defender's debt at the tame of their bank- 
ruptcy ; but it is not pretended that the state of their accounts 
waa altered in any way between the purchase from the por- 
auers and the time the pursuers called upon them for payment^ 
and, in aooordanoe with the above authority, the pursuer's 
right of election cannot be taken away by any such premature 
settlement. 

Against this judgment the defenders appealed, when the 
Sheriff pronounced the following Interiocutor, adhering: — 

Having heard parties' procurators, under the defenders' 
appeal upon the Interiocutors appealed against* proof ad- 
duoed, and whole process, adheres to the Interiocutor for the 
reasons stated by the Sheriff-Substitute, as also those in the 
following note, and diamisses the appeal. 



NOTB. — It was admitted by the defenders at the debate 
before the Sherii^ that the kw, as Uid down in the Sheriff- 
Substitute's Interlocutor, ia well founded, viz., that a vendor, 
who sells goods to an agent in his own name, but discovers 
afterwarda that that agent was buying them, not on hia own 
account, but for a principal, whoae name is afterwards dis- 
closed, is entitled, on the agent's bankruptcy, to recur on the 
discovered and acknowledged prindpal and real purchaser for 
their price. But it is said there waa here money furmshed 
to the agent by Black ft Go. of Glasgow, the principals and 
real purchasers, and that the whole dealing of the pursuer was 
with Black & Son, the agents, who were accordingly debited 
with the price of tbe goods. There does not appear, however, 
to be either reason or authority for holding that this creates a 
specialty which releases the principals of their responsibility to 
the sellers, especially where, as in thia case, the principals 
have in fact got the goods. An usage of trade is also now 
alleged at tbe eleventh hour by the defenders, though none 
such is averred on record. It does not, however, seem com- 
petent to plead any such local usage, in opposition to a 
fixed and well-known rule of law, least of all where it is not 
alleged before the record is closed. The application to the 
principal here for payment of the price, on the bankruptcy of 
the agent, was made within the period of credit of the goods,* 
the price of which is sued for. And it is proved that the 
puisuen knew that Block & Sons, in making the purchase, 
were buying as agenU, and always did so, though the names of 
the prindpals were not disdosed till after the bankruptcy of 
the agents. No private arrangement between the prindpal 
and agent as to the mode of settling their accounts inter te, 
con be effectual to deprive the vendor of bis remedy and right 
to £ft]l back upon tbe prindpal, when disdosed, if tiie demand 
on the prindpal is made tempetHvt, 



Act, J. Naibmith. 



Ali, A. MAoGiOBas. 



Ttm Fdeoabt, 1869. 
SHSBIFF COURT, KINCARDINESHIBK 

(Mb SHBBirr Robxbtsov.) 

TVB NOBTHBBB AOBIOOLTOBAL OOMPAITT V. JOHV H'BaIV. 

Sheriff Cooft Act— Bevival of Action.— iTeU, Aat ike \Uk 
mUtm ^f ihe Statute doet not applp to on vnofipeaail preccas 
ofpoindimg, 

Ak execution of poinding waa rspcrted to the Sheriff Ckrk, 
on 11th May, 1858, and on 10th November following; the 
poindeia moved that the caae ahould be revived. No 
anoe waa made by the debtor. The Sheriff-Snbadtnta 
the motion, without prejudice to the poindera taking all 
patent atepa under their diligence of poinding, and added the 
following: — 

NoTB.»T1ke Sheriff-Subatitnte conaidera that the ISUi aeo- 
turn of the atatnte of 1858 doea not apply to nnoppoaed poind- 
ings which have hem simply reported, without any waKxani 
to rouD having been mnted. Poindings in that atate 
properiy be conaidered as "cauaes," in the senae of aaid 
Tbey are, more properly speaking, mere dihgenoea or 
torials for canying into eflbct a final decree in a canaa alreadT 
out of Court. It may be that in the caae of competing poind- 
ings, or of competing daims in a poinding, where a record 
may be requisite, reviving is neoaasary, and the 8heriff-8nb- 
stitute leseiraa his opinion on aoch queationa until they ansa 
for dedaion. 



Act, Chbibtuv. 



AU. 



16th Fxbbuabt, 1859. 

SHERIFF COURT, GLASGOW. 

(Mb Shsbitv Bbui.) 



JoBV Wtfbb 9, JoHV and William Habybt it Co, and 
Albzabdbb Wtlib (Risk'a IVustee.) 



Retention — ^Aneatmant — Poinding — 1 
Act — Clauae— Conatmetion. — Where, mmder the 
of See. Z of the MeroamtiU Amendment Act, a miUr ^ goods 
aUaekes tkem, mkiU in his own potsession, 6y arreohnent or 
poinding, prior to the date of intimation of a re-sale of lis 
good* to a eiAseipient pmtkaeer, — Hdd tkat a»< 
poinding soused is entitled otdg to Ae same limUod 
and efeetf in a eompetitiom, as amig arrtstment 
hy ang other creditor of tho original vendee; and tkerefors 
does not interfere with the right of (he sob^tendee to dewutmd 
ddiverg under the provisions of See. 2 of said AcL 

Risk boi^ht firom the defendera, Harvey k Co., ia March, 
1857, and subaequenUy paid, among othera, mx pnndwona of 
whisky, which, remaining with them, were entered in 
hooka aa hdd for him. On the 26Ui March, 1857, 
re-aold them to the pnrauer Wy]ier, and waa paid the 
price by him on 15th April following. The pnraacr gat 
ddivery of one of the pundieona, but the reat atill remained 
in Hatrey k Co.'a poaaeaaion. Bisk abaoonded, oonaidanfaly 
indebted to Harvey k Co. on other ground^ and hss 
estates were sequestrated on 6th July, 1858. Immediataly 
after the sequestration, Harvey k Co. raiaed an action against 
Risk for £1113 lis 6d of moneys collected on their aeooonft 
and not paid over, and used an arreatment in their own 
hands. Under thia arreatment) Harvey k Co. «Jm«m^ the 
right to retain the five pundieona; and the pmaoar, w^ 
disputes that daim, raiaed tbe preaent action, oondodh^ Ibr 
deliveiy of the whisky aa hia absolute property, in viriQa of 
the sale before-mentioned — which sale he aTened in kss 
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is 



petitioD had baoi intiraited to Harvvjr k Co., prior to the 
4»ta of Riflk'i seqiiMtnitiai. 

Tha Sheriff-Substitute, after proof had been led, having 
h«Md partiee* piocuiatoi% prononnoed the following jadg^ 
meat:— 

Findi, that the banknipt^ John Biak, bought from the de- 
feoden, John and William Harvey k Co., m March, 1857| 
and sttbeeqoently paid certain puncheona of whiaky, including 
the six poncheons referred to in the petition, ae instructed by 
the productions, ^'oe. 10, 11, and 12: TmdM that Risk did 
not get delivery of said six puncheons, but thc^ were entered 
in the books of said defenders as held by them for him : Finds, 
that on the 21st March, 1857, Bisk refold the said six pun- 
cbeona to the pursuer, and was paid the prioe by him on 15th 
April thereafter, conform to discharged account, "no. 4: Finds, 
that the whisky still remained in the possession of the said 
defendors, but the pursuer got delivery from them of one of 
the ax puncheons m May, 1858: Finds, that the estates of 
the said John Risk were sequestrated on the 6th July, 1858, 
and the pursuer has failed to prove the averment remitted to 
probation by the Interlocutor of 15th October last» that prior 
to the date of the sequestration he (the pursuer) had intimated 
to the said defenden the sale to him by Risk of the said six 
puncheons, or at least of the five puncheons now in question : 
Finds, that on the 9th July, 1858, beinp^ the day after Risk's 
sequestration, the said defenders having raised an action 
against Risk for a balance of £1113 lis 6d of monies cdleeted 
on their account, and not paid over, arrested on the dependence 
of sud action in their own hands, conform to execution of ar- 
restment No. 7/S — "All goods, gear, debts, sums of money, or 
any other eflects whatever lying in their hands, custody, and 
keeping, pertainina^ or in any manner of way belongmg to 
the said John Bisk," and on the 9th October, 1858, the said 
defenders made the following entry in their warehouse book, 
oouform to excerpt No. 9, opposite the entry therein of the 
said five puncheons: "These five puncheons arrested in our 
hands, and to be retained by us as a small indemnification for 
the loss we have sustained by John Risk's absconding with 
funds amounting to £1204 4s 9d, belonging to us. We there- 
fore transfer them to our own stock: Finds, that the de- 
fender Wylie, as trustee in Risk's sequestration, makes no 
claim to the whisky, and the question raised in tUs action is 
whether, in the iU>ove circumstances, the pursuer, as sub- 
Tendee of said five puneheons, is entitled to delivery of the 
aame from the defenders, or whether they are entitled to re- 
tain the same as against the said balance due to them by 
Risk, as constituted by the Extract Registered Decree No. 
7/8: Finds, that the answer to this question mainly depends 
npom the interpretation to be put on the first, second, and third 
aectioDs of the Mercantile Law Amendment Act (Scotland) : 
Finds, that prior to the passing of said Act, it was settled by a 
aeries of decisions, and particularly by the cases of Mdrote, 
March 7, 1851, and M'Nawfhtfm, July 15, 1852, that where 
there had been no delivery <^ goods sold and paid for, and 
where the purchaser had subsequently r»eoid and been paid, 
the original seller was nevertheless entitled, on the bankruptcy 
of the purchaser from him, to retain the goods as against a 
balAuoe arising on subsequent transactions between him and 
■aid purchaser ; and this in preference to the claim of the sub- 
vendee : Finds, that where there has been no sub-sale, there 
doea not appear to be any provirion in the said Mercantile 
Amendment Act which interferes with this right of retention 
in the seller; but Finds, that by section 2 of the Mercantile 
Iaw Amendment Act, it is expressly enacted that, where there 
haul been a second sale, the original seUer, if the price has been 
p«id to him, and the conditions of the contract implemented, is 
not entitled to a right of retention as against the second pur- 
chaser : Finds that, although under the provisions of section 8 
of said Act) any seller of goods may attach them while in his 
own hands or possession by arrestment or poinding at any time 
prior to the date when the sale of such goods to a subsequent 
purchaeer shall have been intimated to such seller, an arrest- 
ment or poinding so used is entitied only to the same limited 
operation and effect in a competition as any arrestment or 
poinding bv a third party ; that is, by any other creditor of 
the original purchaser, and therefore does not in any way in- 
leg B a r e with the absolute right given to the sub-vendee by sec. 
2 to demand delivery, and this a foHwri when the seller has 
not uaed arrestment till after the sequestration of the pur- 
chaeor from him: Therefore, and under reference to the 



annexed note, finds that the dsfenders, J. k W. Harvey k Co., 
have no longer an^ riffht, at oonmum law, to retain the five 
puncheons, for whwh they have been paid, Mainst the pursuer, 
the second purchaser, who has also paid tor them, and that 
the arrestment used by them on the 9th July, 1858, though 
used before the re-sale was intimated to them, was not 
efibctive to out down the pursuer's right to obtain delivery of 
said puncheons : Repels the defences, and decerns against the 
said John and William Harvev It Co., in terms of the prayer 
of the petition : finds them aiio liable in expenses, of wmch 
allows an account to be given in, and remits the same to tha 
auditor to tax and report ; and, as regards the defender, Wvlie^ 
in respect there are no substantive conblusicms against him, 
he beinff only called fbr Us interest, and no expenses ai^ed 
against nim, except in the event of his ofiering oppodtioa, 
which he has not done, dismisses the petition. 

NoTB. — ^The first section of the Mercantile Law Amendmont 
Act provides that goods sold but not delivered shall no longer 
be attachable by creditors of the seller, "to the effect of 
preventing the purohassr, or others in his right, from enforcing 
delivery <n the same." It does not necessarily foUow from 
this enactment that the seller's riffht of retention for a general 
bahnoe against a purchaser who becomes bankrupt, is out oft 
On the contrary, if there be no re-sale by the purrhsssr, such 
right seems to continue. But by the second section of the 
Act, if there be a second purchaser or sub-vendee^ this right 
of retention in the original seUer is expressly taken away. 
The words are explicit — ''Where a purchaser of goods who 
has not obtained delivery thereof shall, after the passing of 
this Act, sell the same, the purchaser from him, or anv other 
subsequent purchaser, shall be entitled to demand that oelivery 
of the said goods shall be made to him, and not to the original 
purchsser ; and the seller, on intimation being made to him of 
such subsequent sale, shall be bound to make such delivery 
on payment of tiie prioe of such goods, or per fo rmance of the 
obligation of the contract of sale, amd skaU not be entitled, m 
any queetian vith a mbeequent j>in<vfta#fr, or othen in hie right, 
to retain (he eaid goode for any eeporoU debt or obligation 
alleged to be due to euek idler by the original pwekaeer; pro- 
vided always that nothing in this Act contained shaQ prejudice 
or affect tiie right of retention of the seller fbr payment of the 
purchase prioe of the goods sold, or such portion thereof as 
may remi^ unpaid, or for performance of the obligations 
or conditions of the contract of sale, or any right of re- 
tention competent to the sdler, except at between him and 
eueh evbeeqnent punhaMTf or any such ri^ht of retention 
arising from express contract with the original purchaser." 
It is thus dear that when a re-sale has taken place, and 
when the original seller has been paid the prioe charged 
by him, and had the other conditions of sale implemented, 
the right of a bona Jlde sub-vendee to demand delivery 
cannot be affected by any other transactions between the 
seller and first purchaser. The reservation of the seller's 
right of retention, "except as between him and such sub- 
seonent purchaser,** is favourable to the view that the 
right continues as before, where there is no subsequent 
purchase; but no words could make it plainer than those 
used in this section, that the seller cannot, in any question 
with a subsequent purchaser, retain the ^^oods for any 
separate debt or obligation due by the origmal purchaser. 
I'he only queetion remaining, therefore, is, whether the 
terms of the third section enable the original seller to 
place himself in a more favourable position as regards a 
sub-vendee, and to get out of his obligation to deliver 
to him. The words of the third section are—" Any seller 
of goods may attach the same while in his own hands or 
possession, by arrestment or poinding, at any time prior to 
the date when the sale of such goods to a subsequent 
purchaser shall have been intimated to such seller, and such 
arrestment or poinding shall have the same operation and 
effect in a competition or otherwise as an arrestment or poind- 
ing by a thira party." Under this section, if an attachment 
be attempted by the seller after he has received intimation of 
a rensale, such attachment is simply inept. If it be made 
before intimation, it ii good to this limited extent, that the 
same eflfoct will be allowed to it in a competition as an arrest- 
ment or poinding by a third party. Now, it seems dear that 
it would be a good answer to an arrestment or poinding b^ a 
third party, &at is, by any other creditor of the origmal 
purchaser, that before it was used there had been a bona/de 
sale of the goods to a second purchaser, who had acquired. 
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imdar nction 8 of the Act» IIm ftbnlnte right to deniMid 
deUTevy, a right which the Mid Mctioii deckra shall not bo 
defeated by the eiiitence of any aepHBte debt of the original 
jrmrhamr, and thetefore oeiinot be defeated by diligence done 
with a Tiew to make the goods so le-sold available for pay- 
ment of such debt. If the second sale oonld be shown to have 
been oononve or ftetitiousy the case wonld be difiarsnt; bnt 
if a xeal transection, the whole purport of the Act is to 
secors its Tslidity, end in this respect to ssrimiltte the law of 
Scotland with diat of England. It was unqnestiooably a 
hardship, as onr law formerly stood, that slthoogh the ori^^nal 
seller had been paid his own price for the goods, and althoc^h 
the sub-vendee had paid the price at which they were ohaiged 
to him, yet when he csme to demand delivery he oould be 
met by a plea on the pert ol the vendee that he was entitled 
to retain them against a separate debt^ it mi|^t be con- 
sequently oontracted of the first vendee. Oar doctrine, that 
there was no jm in re until ddivecy had taken place, neces- 
sarily made this a good plea; bat the provisions of the first 
MMi second sections of the Mercantile Law Amendment Act 
have altered this^ and make the plea no longer available. 
But, further, it is not to be lost sSght of that thers is this 
spedalty in the preeent case, that tM arrestment founded on 
by J. k W. Harvey k CSo. was not used till after the sequee- 
tration of the purdiaser from them. No diligence used 
after sequeetration can aflect the rights of parties as they 
stood at the date of sequestration. The sequestration did not 
carry to Risk's trustee the right to demand delivery of goods 
whidi Bisk had previooslv sold to the pursuer and been paid 
for. If that right was already out of the person of Biak, it 
oould not be arreated by the Messrs Harvey in their own 
&voar as against him. If it was not out of Risk's person, then 
it must have passed to his trustee, and an arrestment against 
Bisk attached nothing after his sequestration. 

Hie defenders, Harvey & Co., having appealed — 
Sir Aicfaihald Alison adhered to Sheriff BeU's Interiocutor 
in so for as the findings in point of feet were concerned, and in 
so &r as it repeli the defences, and decerned against the de- 
fenders, Harvey ft Co., as craved, with expenses. The follow- 
ing is his LordBbip*s Note : — 

The late Mercantile Law Amendment Act has made so 
great and fundamental a diange on the law of Scotland in re- 
gard to the transfer of moveaUes, that all questions rmrding 
tt are both difficult of decisimi and of great importance m point 
of precedent. The difiicultv in the present case arises from 
the sfKimlnfl contradiction of the third section of tbe Act with 
the first two sections. The well-known object of the Act was 
to swimilntr the law of Scotland with that of Ensland in re- 
gard to to the transfer of moveable goods, and wiui that view 
to validate the resale of goods sold to a second parohaser, with- 
out their ever having bean delivered to the first buyer. The 
first section of the Act dedaros, that "goods sold but not de- 
livered tkall no longer be attaAaUe 6y areditort of the idler , to 
the eflfoet oi preventing the purchaser, or others in his right, 
firom enforcing dditery of ike oame;** and by the second sec- 
tion it is dedued, " that the seller, on intimation being made 
to him of such subsequent sale, ehaU be bound to make tuA de- 
livery on paymenl of the price of ewk goode^ or performance of 
t&e JbligaUvme or eondiUoni of amok tale, and shall not be en- 
titled, in any question with a subsequent purchaser, or others 
in his right, to retain the said goods for any separate debt or 
obligation alleged to be due to such seller bv the original pur- 
chaser, provided always that nothing in this Act contained 
shall piejudioe or affisct the right of retention of the seller for 
payment of the purdiase price of the goods sold, or such por- 
tion thereof as may remain unpaid, or for performance of tbe 
obligations or conditions of the contract of sale, or an^ right 
of retention competent to the seller, eaxept ae between kun and 
tuck eubtequeni pwduieer^ or any such right of ret^ition arising 
firom express contract with the origin^ purchaser.** If tbe 
matter had rested here there could have been no doubt what- 
ever of the j»esent question. The second purchaser's right is 
by the Act dedared abaolute, though the original purdiaser 
had got no delivery, and indefeasibk against any right of re- 
tention by tiie fint purchaser ox the diligence of his creditors. 
But then the difficulty of the case arises here: The third sec- 
tion of the Act declares that, "Any seller of goods may attach 
the same whUe in his own hands or possession by arrestment 
or poinding, at any time prior to the date vken tke tale of euch 



tetter, and such aneetment or ivw»w<ii>g shall have the 
operation and effect tn a ooai|)eM«on or otherwise, ae an a 
ment or poinding br a third party." Passing by the anosnatf 
here first introduced, of an arrestment or poinding of goods by 
a party in his own hands, which ii a novdty in the law A 
Scotland, it certainly doee look very much as if the Legislatare 
intended to make the intimation of the msalr to the original 
seller the point of demareation between Ae period when the 
arrestment or polndiDg of the goods in the seOer's own hands 
shall be deemed efleofeoal, and when it diall not. It is ex- 
pressly said that sudi arrestment or poinding shall, in a oosa- 
petition, have the same effect as an arrestment or pnSti^iSwg by 
a third pnrty. This dearly shows that the Act oontenqdated 
a competition sudi as here arisea. Bnt supposing sndi a oaea- 
petition to have arisen, how is any pr e fere n ce awarded to sudi 
arrester or poinder founded on debts due by the original pur- 
diaser to be reconciled with the abeo l wt e rigkt which, under the 
first and second sections of the Act» the second purdiaaer is 
dedared to have aoauired to the goods irreapeetive of ddioerp, 
or any intimaiion wkateoer. Hie Sheriff does not see how this 
difficulty is to be surmounted ; and if he was driven to dedtle 
the matter just now, he fairly confesses he does not know how 
he would do so. His view of the case, however, is that there 



is a specialty here which is sufficient to decide the case in the 
porsuer^s fevour; and that is, that the aireetment founded os& 
by Messrs J. k W. Harvey k Co., the defenders, was not used 
till after tbe date of the sequestration of the estatea of Bask, 
the original purdiaser of the whisky from them. Bat no 
diligence used after sequestration can afiect the rights of 
parties as they stood at its date. The right to demand deli- 
very had already been taken out of Risk s person, and traoa- 
ferrad to the pursuer b^ore the arrestment, and therefore the 
goods oould not be arrested by the defenders, in their own 
hands, efiectually, as against him. This conrideration anfujais 
to the Sheriff sufficient to sustain the Interlocutor onder re- 
view in the pursuer's fevour, without dedding the other and 
mors diffioidt question, which, he fiuriy oonfesnes, appears to 
p r eee n t a difficulty almost inextricable, as the different 
of the Act appear to be oontradiotosy of each other. 



AtLT.G. Wezoht. 



AlL Allardicx. 



17th FebbujUit, 1869. 
SHEBIFF SMALL DEBT COURT, AYR. 

(Mb SHBBZFr Robisov.) 

Watbon v. Olitbb. 

Turnpike Act— Exemption from Toll Dues— JSTeU, ikat tke 
eMmptUm of ike 87e4 sect, of ike general Tmnpike Act op- 
lied to tre^ between detadud portione of lemd leamd /rem 
ike tame landlord, altkongk under diifferent writiMge, 

Twik pursuer, who is tanksman of the Kilwinning Bridge TdS 
Bar, and Check Bar thereto attached, sued the defaDder, 
Oliver, for toll-dues in respect of traffic passing through theae 
bars between the defender's lands of Woodside and two fidda 
detached therefrom, called Glsbe Park and Coraehill Ptek. 
The facts, as stated at the hearing of the case, were aa fol- 
lows :— The Eari of Eglinton let the lands of Woodade to tha 
defender on a nineteen yean* l e as e , Corsdiill Park beiiy ha- 
duded therein. Glebe Paric was not then ont of Isaaa; bo^ 
when this happened, it was let to the defender fhr n period 
corresponding to the unexpired term of his lease of the other 
lands. The toU-bar and check-bar are so situated that thn 
traffic between the fann-steading of Woodside and the tspo 
parlu above-named passes through them. The defence 
was, (1.) That the Corsehill PariL being induded in the 
of Woodside, and the Glebe Paik being hdd from the 
landlord, in virtue of a nusrive which referred to the ofaiig»> 
tions of that lease, under which the whole lands w« 
while the term of ish from the whole lands was the i 
miut be held to be all included in one lease. (2.) That all 
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landi indnded in tlie Hone leue, however far they nnfty be 
•epMsfced, must be held to be the none £urii, and that the 
ezemptioa oontaiaed in the 4th olause of the 87th Motion of 
the Act thus applied to the traffic in question. 

In answer, it was contended (1) that the CorsdiiU Pack, al- 
though indoded in the lease, was not a portion of the farm 
of Woodnde^ bttug detadied thcnfrom by intervening lands, 
and distant therefrom upwards of a mile. (2) That the Glel>e 
Park, bdng held nnder separate missiye, and being in 
Hke manner detached and distant from Woodside upwards of 
half a mile, formed no portion of that farm ; and (3) that 
neitiber of the possessions being part of the farm of Woodside, 
the exemption founded on, which refeiTsd to traffic firom one 
part of a turn to another part thereof, did not ap^ily. 

The Sheriff-Substitute decided that the lands were virtoallj 
held under the same lease; and, in accordance with a deasion 
lately pronounced by him, after oonsultation with Sheriff 
Ghiistison, must be considered as one form. In these caicum- 
stances, the exemption founded on clearly applied. He there- 
five asBoihicil the defender. 

Act. Wm. MaCBOBIB. AU. J. DlCKlB. 



ISm Febbuart, 1859. 

SHERIFF COURT, GLASGOW. 

(Mb Shkbifv Bbll.) 

Allah Gutebbbtsoit, Treasurer of the Glasgow Riding 
School Tontine Society, v. .John Gobdoit. 

Tontine — ^Partnership — Society — Shareholder — Call — Liabi- 
lity. — A TmUine Society having sold iti property to meet 
ddttt, and thereafter made further edUe upon the thare- 
holden — Udd (hat a thareholder, vhote nominee had fur- 
rtred the tale of the 8oeidy*t oiselt, but died before the eaU 
wfit made, it UaUe for a proportion of the lou incurred 
^eiring to tuA nominee*g intereet in the eoneem. 

TnB Glasgow Riding School Tontino Sodoty wan instituted in 
1838. llie caiMtal subscribed amounted to £2,325, being 
ninoty-throe Hharos of £25 each. The Society, before the be- 
giuuing of tlio yenr 1847, hail not only lost the whole of this 
caidtal, but had ahio incurred a large amount of debt. In 
May, 1850, tho property bulMiiglog to tho Socioty, including 
the building occupied as tho Hiding School, w;ui Hold, and 
the prico paid over to the cmlitors of tiio l-'iocicty ; but there 
boii^ Htill a doficioiicy, the oummitkro of Ukanagomont issued a 
call-letter in January, 1852, for tho Hum of £8 i>or share, and 
in August, 1857, iimuod another calllotter for the sum of £'J 
per rdiara. 

llie defender was a mom1)or of this Society, and held four 
aliorea upon tho lives of three nominees. One of his nominees 
diod in 1844, and another in 1S18, tuid there was only one of 
them in life, (boing the ono ujion whoso life two shares were 
h^I,) when the coll of £S per share was nuulc in 1852. Tho 
defender agreed to pay the call of £8 on these two shores, but 
am Lis nominees for the other shores were dead, he refused to 
pay the caOs on them. 

When tho second call of £9 per shore was modo in August, 
1857, the defender refused to (lay the same, on the ground 
tliAt bis nominees were all dead previous to tho some being 
iDAde, his last surviving nominoo having died in August, 1855. 
This action was aooorduigly brought by the Treasurer to the 
Society, concluding for the sum of £51, boing the defender's 
proportion of loss on three shares ; but was, in the condescen- 
dence, restricted to £29 18s lOd as tho proportion of loss on 
two shnres. Tho shares wore held on tho Hfo of the nominee, 
urbo died in August, 1855; and the pursuer maintained that 



the interest of the defender in the Society did not cease tiU 
the term of Mortinmasi by which time the whole losses had 
been incuired. The defender pled that the whole loss must 
be bone by those who had stiU an interest in the Society, 
when its amount was dedared. 

The Record having been closed on condescendence and 
answers, the Sheriff-Substitute prenounced the following In- 
terlocutor: — 

Having again heard parties' nrocurators, and reviewed the 
whole TOOcess : Finds that by the constitution and regulations 
of the Gla^iow Riding School Tontine Society, of which regn- 
latiotts No. 18 is a printed copy, every subscriber for one or 
mora shares was entitled to name a penon not under the age 
of 70 years, upon whose life the interest of the subscriber for 
such share or shares was to depend ; and by the third regula- 
tion, it is iirored that, " During the life of each person so 
namerl, the subscriber, by whom the life has been nominated, 
shall be entitled to a portion of the free yeariy income of the 
Society's property, corresponding to the share or shares held 
upon such person's life : oedaring always that upon the death 
of any of tho nominees, the interest of the subscriber depend- 
ing upcm sudi life shall be considered at an end from and after 
the 11th day of November preceding the death of such nomi- 
nee:" Finds that the Sodety was instituted in 1838, but the 
undertaking turned out unprofitable, and the individual share- 
holders have, in consequence, been subjected to personal loss : 
Finds that in April, 1850, it was resolved that the heritable 
property, bdoncing the Society, should be brought to a sale, 
in oonfonnity with the powers given by the constitution, and 
the said property was accordingly sold on the 1st May, 1850, 
at the pnce of £1,300 : Iflnds that the sum thus realised was 
not suffident to pay the debt due by the Sodety, there being, 
on the contrary, a balance doe to the Wosftem Bank, after 
crediting said sum, as at 28th May, 1851, of £401 10s lOd, as 
is instructed by the bank iioss-book, No. G/2 : finds that in- 
terest having run on this sum, the debt was increased at 28th 
May, 1858, to £023 13s lOd, to which falls to be added the 
further sum of £50, as the expenses of winding up, law 
charges, etc., makmg the Sodety's total debt £678 13s lOd: 
Finds that tibe defender was a shareholder in said Sode^to 
the extent of four shares; but lus nominees for two of these 
shores died respcctivdy in July, 1844, and August, 1848, 
whilst the nominee for the other two shares did not die tiU the 
12th August, 1855, so that the defender's interest to tho ex- 
tent of said two shares, was not at on end till 1 1th November, 
1854 : Finds that, although the Sodety was in debt in July, 
1844, and August, 1848, when the defender's other nominees 
died, the pursuor has, in artide 23 of his condescendence, ro- 
strictod the doim against tiie defender to tlie sum of £20 18h 
lOd, instead of the sum of £51 conduded for in tho summons, 
the said restricted sum bdug the proportion of the said debt 
of £673 13s lid, eifoiring to the two sharos held by tlie de- 
fender till August, 1855 : Finds that it is mointainod by the 
defender that, m ho offered by his agent's letter of Cth Octo- 
ber, 1852, No. 0/11, to a pay a call which hod then been mode 
of £8 upon the said two Khares, and that his nominee for them 
died before any further call was intimated, he is not liable in 
payment of more tlian the sum of £16; but Finds that the 
shareholders having unanimously resolved to sdl, and having 
actually sold the proixsrty of tlie Sodety in May, 1850, said 
Sodety woH then virtually brought to a conclusion, and only 
existcnl thcroafter to the effect of winding up its affairs and 
paying its debts : Finds that the call of £8 per shore, which 
was not stated as o final coll, having turned out inodequate, 
the shareholdoiH, to whom a liability admittedly attached in 
May, 1850, remain liable for such increosed call as may 1)o 
iioocsRory to li<iuidato the whole existing debt, the more 
espedolly considering that said debt is substontLiUy the same 
now as it was then, with tho addition of a certain amount of 
interest, which has occurred in consec(uence of the delay that 
has token plaoo. Therefore reiicls the defences, and in respect 
it is not denied that tho restricted sum of £29 18s lOd is the 
sum that the defender is liable to oontribnto towards payment 
of tho Society's debt, in respect of the said two shares hdd by 
him in May, 1850, and down till August, 1855, in tlie propor- 
tion that these two sharos bear to tho whole sharos hdd by 
solvont phareholdcrs ; decerns against said defender for said 
rcstrictod sum of £20 ISs 10<l: Finds the defender also liable 
in expenses, subject to some modification in respect of the re- 
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■trietioa made pendente jtte <m tbe 111111 origiiiaJlj oondiided 
for; allows an aooonnt of aaid exponsea to be girea in, and 
ranita the same to tibe auditor to tax and nport 

Kon. — A remit to an aoooontant waa aaggeeted bj the agent 
for the defender, bat such a oouee, with tSe expenae it would 
involTo, l e e m e d extremely inexpedient, oonaldexing that the sum 
really in dispute between the parties is now only £ 1 3 1 8s H *»! 
that the productions in procens leave no doubt as to the pre- 
cise stoto of the Sodety's debt, and apparently as little ^t 
the oontribution required from the defender as efiidring to the 
two shares last held by him is not under the restricted snm 
decerned for. In the view of the case which pre sen ts itself to 
the Sheriff-Substituto, the defender may considsr himself 
favourably dealt with in being abcolved fh>m aU daim Sn 
respect of his other two shaNS. 

The defender appealed against this Interlocutor, and the 
Sheri£^ on reviewing the case on reclaiming petition and 
answers, adhered to the decision of the Shsriff-Subetitute, 
with the variation that the pursuer's expenses were modified 
to one-half of the taxed amount The following is the Note 
appended to his Lordship's Interiocutor: — 

llie Sheriff has perused with pleasure^ and given evei^ at- 
tention in his power to the able argument for the defender in 
the petition drawn by Mr Graham; but he does not see any 
solid ground for differing fhmi the Sheriff-fiubstitute's view of 
the case. A remit to an accountant would in any view be 
highly inexpedient, as the material elements for the accounting 
are sufficiently instructed by the admissions in proceas, and 
the question at issue between the parties is rather a point of 
law emerging upon ascertained fkcte than one of fJMst squiring 
additionid investigation. The matter at ivue between the 
parties is correctiy stated by the defender in page 10 of his 
reclaim i ng petition, where it is said to be whether the defender, 
who is admitted to have been a shareholder in the Riding 
School Tontine, is liable for a share of the loss efEnring to his 
interest in the concern, while he remained a partner by his 
nominees or the survivor of them continuing in life, or 
whether he is only liable for such losses as were actually de- 
clared during the lifetime of these nominees, llie Sheriff 
cannot doubt that the former view, which is the one con- 
tended for by the pursuers, is the correct legal view of this 
point What constitutes the liability of a shareholder is, not 
the circumstance of calls having been made while he was a 
holder of the shares, but the fact of debto having been con- 
tracted during that period. The obligation to bear a propor- 
tional part of that aebt, inhaerit ojwut of the sharenolder, 
and that equally whether the call was made before or after he 
had ceased to be a partner. From the date of his withdraw- 
ing from the concern, or his interest in it ceasing, he is liable 
for no fitfther lossesi, whether incurred only, or made the sub- 
ject of specific calls. But such liabilities as were incurred be- 
fore that date must be made good by him pro rata, whether 
they were demanded during Mb being a partner in the concern 
or not 

Expenses are modified, because the sum decerned for is 
little more than half of what was originally demanded, and very 
possiblpr, if that sum only had been at first asked, the litiga- 
tion might have been entirely avoided. 

Act, T. G. Wbioht. Alt. A. L. Gtuuxm. 



Act; (3) Tkat in the ciramttamcea "it wis not rtamnOW 
to n$t stgiicsfrafum; amd (3) Thai tn ordiB* fo mkUk s 
creditor to oijeet, a note 0/ objettiome wuui he lodged mtkm 
fow daife from the wuetutg. 

At the meeting Ikirthe ejection of a trustee on the aequestelsd 
estates of A.B., only four creditors attended, who« 
amounted to upwards of £20 each. On a reaclatiaa to 
up the estate by deed of arrangement^ fcwo of thaae ^voted ftr, 
and two against the proposal. 

An application having been made to the SberilT to sist tlw 
sequestntion, the creditors who voted agmnat the i«aolntion, 
bnt who had not lodged a note of objeetioii, pwypceed to 
object to the votes in support of it, and mahitahMwi 

(1) That in the preaent matter notee of otgaotmia wen not 
required by the statute; and 

(3) That the objectors were prevented from lodging tbeir 
notes of objeoticD% within five days from the meeting, by 
reason of the sequestration proceedings being kept np to the 
expiration of that term. 

The Sherifi; in respect that no note of otgeotions had bea 
lodged as required by sec. 70 of the Act, refuaed to hear the 



18th Fkbbuart, 1850. 

SHEBIFF COURT, PERTH. 

(Mb SBEBiFr Babclat.) 

Sbqubbtbation or the Estatbs op A.B. 

Sequestration — Deed of Arrangement — Sitft — Objections — 
Majority. — Where two eredUon whote reepeetive daim* 
amownted to upwards of £20 voted in favour of, and two 
ereditort whooe respective daims amounted to upwards of 
£20, voted Offainst a resolution to wind up an Estate hy a 
Deed of Arrangement. — Held^ (1) That (he resolution had 
not been carried ly a majority in number as required by the 



On the question whether the sequestration abould be r ^tni , 
it was objected that the reaolution to vrind up by deed of 
amngement had not been carried by a legal nu^ctity, aad 
further, that in the dreumstanoes the same waa not Tf aisiiblii 

The Sheriff, after hearing parties, found that then voted 
for the reeolution to wind op under a deed of aixai^emcnt, 
two orediton, who each daim for debto of twenty pooads aad 
upwards, and there voted against said rasolutioo, twocrediton 
claiming for debte of twenty pounds and upwaitla eadi; aod 
that, therefore, the reeolution was not carried by a mnjority in 
number entitled to vote, and to be counted in nnmben; aad 
further, that the resolution was not of the nature of winding 
up an estate under deed of arrangement ; he therafore lefosed 
to sist the proceedingB in the sequestration, aad foond that 
the meeting for the election of a Trustee had miscarried. 

The Sheriif-Substituto added the following Note to hh 
Interiocutor : — 

Nor.— Although the 60th section of the Sequeatntian Act 
provides for notes of objection only in eases of competitioin cr 
objection, yet it is dear that objections to notes in any matter 
can be recdved in no other way. There mny be a K^ H4h *r 
in a party etating objections, who has not aoccaa to the ^^ 



tration proceeding, which ought, by the same section, "to be 
forthwith reported to the Sheriff,*^ and the voudien 



mitted to the Sheriff Cleric; nevertheloie, there ia no power 
in the Court to prorogate the term for lodging olijeotioBaTaiMl 
in practice no difficulty has been exiierienoad in fhuninff notes 
of objections, on the inspection of the vouchers aeen at the 
meeting. 

It is obvious, that ndther party had observed that, under 
the 101st section of the statute, no creditor whose ni^^ £, lem 
than twenty pounds can be reckoued in nutuber. In Uiie war 
the qualified creditors were equally divided, aad the leadu- 
tion was not carried by a majority in number. 

It is quite apparent that a deed of arraagenumt does not 
apply to the matter resolved on. The bankrupt dmnly makes 
an offer of oompodtion, and which must be dealt with accoid- 
iog to the relative section of the Act He had no ririit to 
qualify tiiat offer by iutroducbg a condition for a dSed of 
arrangement But m point of Get, there is no amngement 
as " to winding up the estate.'* A deed of acrangemttU is a 
recent introduction into Scotland from the ^gli^ Bankrupt 
Law. It has reference to winding up lai^ eatates wfaidi 
may be emborrasaed and yet not insolvent, and whete full 
pavment may be ultimatdy expected, but which doairaUe le- 
Bult might be defeated by pUciug the estate into the M^fa of 
a judicial trustee, subject to all the fetters of the aequeattatioa 
orooess. Such was the recent highly honourable case td the 
Messrs Dcnnistouns in Glai^w. It may be that aoosnpod- 
tion may form part of a deed of arrangement, but in all n tfh 
cases the winding up of the estate, under some other oontiel 
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tluMi ft judidal trustee, is the object In the prewnt ceae the 
beokrupt has not been long iu banne«; his whcde inetB, 
aocordinff to hie itotement^ lire £66 1 Oai, and his debts £618 1 7s 
7d. It u not easy to perceive where is the estate to be wound 
up, or what benefit tae creditorB can posnbly reap by such 
airangeniant. 

If the present scheme were to be approTed of, there would 
be no neoessitj for any ofBar of oompodtion being carried 
through under tiie statute. The provisions of the statute are 
anxiously particular, and cautious as to composition discharges. 
The offer, as here, may be made at the meeting for electing 
a trustee, but then it can only be enteHamed by a majority of 
the creditors, and a second meeting most be convened sifter 
the banknipt has been publicly and judicially examined. Of 
this adjourned meeting not only must there be Gazette notice, 
but individual notices to all the creditors claiming on the 
estate, or mentioned in the bankrupt's state of a&irs. After 
the offw has received the sanction of the second meeting, and 
security has been found, the whole proceedings must be judi- 
cially approved of after any creditor has an opportunity of being 
heard. Only after the bankrupt's oath or declaration, can he 
obtain his discharge upon the composition. During all this time 
the estate is under the management of the trustee and commis- 
sionera, subject to all the safeguards of the statute. Contrast 
this with the perfunctory mode in which the present composi- 
tion discharge is sought to be carried through, upon a vote by 
iwo crediton, one, and by £sr the greatest of whom, is the 
bankrupt's mother. Hie sequestration is sought to be sisted 
for two months, during which, whilst the banlurnpt, it is sup- 
posed, is to have the ^nefit of personal protection, the estate 
is to be allowed to manage itself, whilst the hands of the 
creditors are tied up from all measures for their own pro- 
tection. Such a procedure could never have been contem- 
plated by any l^iislative body, pretending to do equal justice 
between a bankrupt and his creditors. 

, The agent for the objectors pled that, the resolution of the 
meetinff was inoperative because it had not been resolved, 
under Uie S5th section of the statute, to apply to the Sheriff 
for a sist. There is some weight in this objection, but the 
case is decided upon more weighty grounds. It is clear under 
the 36th section that the Sheriff has full power to consider 
whether the application for the sist is " retuonable.*' He is 
not required to wait until the deed of arrangement is presented 
for approval under the 88th section, by which time Uie estate 
proposed to be wound up may be irrecoverably lost. 



18th Fkbbuabt, 1859. 
SHERIFF COURT, GLASGOW. 

(Mb SaxBiFr Stbathbbn.) 

Pbtxb Bbattii v. William Albxansbb aitd Othbbs. 

Interdict — Poinding — Inspector of Poor — Liability. — Held, 
tkal aUkow/hf Mnder the Poor Law Ael, the Inspector of 
Poor is to tme and be swd for Parochial Debts, a decree 
Offoinst an Inspector, as sckA, cannot be enforced against his 
personal property. 

This was an application for interdict at the instance of 
Beattie, who is Inspector of Poor for the Parish of Barony, 
but who designs himself in the petition as "Peter Beattie, 
reaiding at Rosebank Terrace, Glasgow." In his petition he 
states, that on 2d August last, Adam Dickson, Sheriff Officer, 
ou the instructions of the respondent, executed a poinding of 
•everal effects belonging to the petitiouer, and situated in his 
private dwelling-house; that this poinding proceeded upon a 
decree from the Sheriff Court Books of Lanarkshire, bearing 
the petitioner "Peter Beattie, Inspector of Poor for the 
Parish of Barony," to have been found liable to the respon- 
dent, Alexander, iu the sum of £6 IGs S^d. That the decree 
referred to, was obtained in a Small Debt action of forthcoming 
fit tho instance of the respondent, against Robert Brown, 
luajKctor of the Poor at Kirkintilloch, as common debtor, 



and tho petitioner (Beattie) as Inspector of Poor of the 
Barony, arrestee: that at the date of the arrestments on 
which the decree proceeded, the petitioner, as an individual, 
had no funds or eflSMsts in his hands belonging to Brown, and 
that the ^letitioner^s personal property is not attachable for 
parochial debts. 

To this petition the respondents stated in defence, that the 
decree against the defender, although in the character of In- 
spector, entitied them to poind his personal property for pay- 
ment; that they had no other mode of enforcing the decree^ 
and that if the petitioner paid the amount, the Parish was 
bound under the Act to reimburse him. And further, that 
this application for interdict was an attempt to review or recall 
a small debt decree, and was therefore incompetent. 

Hie fiMsts as stated in the petition having been admitted, 
the Sheriff-Substitute heard parties, and thereafter pronounced 
the following judgment : — 

The Sheriff-Substitute having resumed oonaderation of this 
process, under the remit to him contained in the interlocutor 
of Hth December last: Finds in terms of that interlocutor, 
that the defender admits that the decree of forthcoming at his in- 
stance against the pursuer, (the arrestee called in action) was 
obtained against the pursuer in his character of Inspector of 
the Poor of the Barony Parish of Glasgow, and not privato 
nomine: Finds, in pomt of law, that although by force of 
statute, an inspector of poor is the officer in whose name 
actions must be prosecuted, and defended for the parish which 
he represeutB, he is neither answerable in his own person 
nor in his pei-soual goods for the result of the actions in which 
for the pansh be may be involved: Finds, that on this prin- 
ciple^ tne poinding of the pursuer's effects under the said 
decree is inept, and further procedure against said effects 
ought to be interdicted : Therefore repels the defences, and 
grants interdict as craved : Finds the defender liable to the 
pursuer in expenses, etc. 

KoTK. — ^The decree under which the proceedings challenged 
have been taken, has not been produced, but being admitted 
to be a decree obtained in the Small Debt Court, its terms are 
assumed to be in the statutory form, and ex facie to contain per- 
sonal pains in case of non-payment against tiie present pursuer, 
the defender in that decree. But ^e form of tiie decree will 
not change the admitted nature of the debt, nor create per- 
sonal liability where the defender has been called as a public 
officer (and in the action so designed), simply in his represen- 
tative character. Indeed, the Poor Law Act expressly enacts, 
that when summoned, he shall be bound to appear, "and 
answer on behalf of the parochial board," (sec. 69.) An inspec- 
tor of the poor is the servant of the bosrd — he is trustee for the 
administration of the funds in relieving the poor who may be 
entrusted to him, but as inspector, he neither imposes nor 
levies the assessment, nor is he custodier of the fiinds of the 
board. Like trustees, and other representative officers, acting in 
the discharge of their duties, he incurs no personal liability 
whatever ; and it would be a dangerous, and perhaps ruinous 
consequence to such officers, if any different principle were 
suffered to prevail. An inspector of the poor is unquestion- 
ably answerable, both in person and goods, for many things 
occurring in the discharge of the duties of his office; for ex- 
ample, for neglect of duty he msy be punished criminally, 
or for excess of duty he may personally have to answer in 
damages, but only in such cases arising from culpa, and 
beyond the limits of his office. Expenses have been awarded, 
because the principle of exemption from personal liability, 
is one too certainly fixed, and sufficientiy known to have lod 
the defender into an error in distinguishing between the 
personal furniture of the pursuer, as inspector, and the funds 
or ^ects of the parochial board represented by him. 

On appeal, the Sheriff (Sir A. Alison) adhered, adding the 
following Note :-^ 

The point raised under the present action, thoush relating 
to a sum of trifling pecuniary amount, is of great miportance 
as a matter of preoedoit. The question is not whether this 
Court, under the present application, can review the decree 
which was pronounoed in the Small Debt Court against the 
pursuer as inspector of the Poor; but whether, hiding that 
decree to bo good and unchallengoable, the defender is entitled 
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to poind the punoer's private property to enftroe pftyment of 
the oootente of the &icnm, when thftt debt ie admitted to be 
one not doe bj Uie pnnoer jprtvo/o nomine, but qua Inspector 
of the Poor. 

In dealing with this qaestion it mast be recoUeeted thftt 
althongfa by the 57th section of the Poor Law Act, it is de- 
clared that the Inspector of the Poor is to institnte and be the 
proper defender in all actions at the instance of or against the 
Puish of which he is Inspector, yet the Parochial Board is 
declared to have the entire direction and control over snch 
actions. This being so, and it being admitted that the decree 
here paoMd against the present pursuer in his official character 
as Inspector, to permit his private fffetU to be poinded and 
seised for the debts of the Parochial Board, would be the same 
anomaly as to allow the effects of B to be poinded for a debt of 
A. The decree must be made effectual by a poinding of the 
effiscts of the Parochial Board if they hare anything to poind, 
or by an anestment of their funds in bank or elsewhen, fol- 
lowed by a forthcoming. It is true, if they have no poindable 
effects, and no funds in bank, which is often the ease, the 
debt may for a time be iireooverable from the Board, but 
that is no more than the case in many other instanees whers 
public officers, sudi as Commissioners of Supply, or the like, are 
defenders in actions on account of funds under their control, 
and the only effect of the decree is to authorise arrestment or 
poinding of Ae public funds at effects under their management, 
llie case of inuteei who vepenonally liable till the trust funds 
under their management are ezhftusted, even under decrees 
against them qua trustees, is very different from that of n 
public officer, such as an Inspector of Poor of a Parish, for 
trustees are vested evb modo with the trust funds ; but the 
case is widely diflSsrent with the Inspector of Poor, who is 
not even formally entrusted with the parochial ftmds, but is 
mcorely dedared by the statute to be the officer who is to sue 
and be sued, in all actions connentetl with the parish which he 
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24th Febbvabt, 1859. 

SHERIFF COURT, DUMFRIES. 

(Mb SHBBirr Tbottkb ) 



JoHir Bell v. Jakes Johnstone. 

Master and Servant — Disobedience and Insubordination. — 
Hdd, thai certain expreenons made «te of ly a Servant, 
when complaininff to his Matter of the nature and intu^ 
eieney of hie diet, did not amomtt to diadbedienee, to a» to 
jnttifif ike Matter in tummarUy ditmitting the Servant, 

In this action, the pursuer, a shepherd, sued his master the 
defender, for £30 in name of damages, for having dismiBsed 
him (the pursuer) from his situation on the 24th of August 
last^ on insufficient grounds, he having been engaged for 
twelve m<mths, from Whitsunday, 1858, to Whitsunday, 1850 ; 
ot otherwise, for payment of £10 of wages, £10 uf board wages, 
and £2 5s as the value of two sheep stipulated as part of the 
pursuer's wages. 

The allegations on the part of the pnrraer were; — ^that on the 
day condescended upon, he and other servants were engaged 
in mowing the defender s hay crop, and had supplied to them 
each, as dinner, the third of a quartern loaf and a quart bottie 
of milk ; that being dissatisfied with such diet, tiie pursuer 
remonstrated with the defender, and asked to have butcher 
meat in its place ; that the defender refused to comply with this 
request, and dismissed the pursuer on the spot, declining to pay 
him his wages ; and that his health had been seriously impaired 
by the diet referred to, as certified by his medical attendant. 

In answer — the defender denied that he had disnussed the 
pursuer from his service, but thai, on the contrary, he had 



desired him to leiuin to his work ; that, even "'H*"*"*! he 
had adopted such n measure, he was fully justified by ths 
pursuer's disobedienoe and insolence. The defesMkr addnosd 
evidence to prove that the diet objected to by the ponner 
was sufficient both in quantity and quality, and was usoal ia 
the district at that season of the year. 

Proofs havii^ been led, and parties' proeuroton h eai d, the 
She(iff-{$nbetitnte sustained the plea of jostificatiwn, and 
assoilaied the defender with expenses. 

His Lndahip's Interlocutor and Note are an foOows : — 

Having heard paities' procurators on the pvoofii, and re- 
sumed oonaideration thereof, and whole process : Finds that 
on the 24th August last, a dispute arose betwixt pnrsner tad 
defender, as to tiie faread-and-milk diet allowed by defender to 
pursuer during hay harvest ; and this dispute won roimnsmwd 
by pursuer holding up a roll before his master, and oddng hi 
''if he thought it fit for any man to work on :" Finds ti 
this question, with the act whidi accompanied it, wtm, if 
directiy insubordinate, at all events quite incwnsiitwil 
that deference and respect whidi every servant owes, and is 
on all occasions bound to show to his master, and wh&di Iks 
master is entitied to demand horn the servant: Finds that 
defender remonstrated with the pursuer, and tdd Idm that iSbft 
diet objected to was the same as other people got and gave; t» 
whidi pursuer replied, tiiat "whatever other people were get- 
ting, he would not take such diet:** finds that tha pur s u ar 
demanded from defender that butdier-meat should be added 
to the diet, and that defender expressly refused to moke noA 
addition, and told the pursuer that he might go where he eoeld 
get better diet, as he was tired of him, to whidi pmsner re- 
plied, that he was tired of him (defender) too, and that he 
would go, and take his dinner with him : Finds that the diet 
in question is the diet of the district, and that it wna tbe sane 
diet which was provided to pursuor during the pro v ium year, 
and to whidi he made no objection when he renewed Ui 
engagement for the current year : finds that puzsoer was not 
entitfad, especially in the way he did, to object to aiidi (fis^ 
and that he was not justified in refuidi^ to take the saaae: 
finds that defender was justified in dLemissing parsner from 
his service, unless he complied with the rules of the hooM^ and 
took, without objection, the diet provided for him, the sane 
being, as in the present case, wholesome and sufficient diel^ 
and that pursuer did so refuse to comply with th« raise el the 
house ; sustains the defences ; assoilries the defender from tte 
condusions of the action : finds the punuer liable in eaqMasss; 
appoints an account to be given in, etc. 

Note. — ^The historr of the present case comes oat with 
suffident deamess in the evidence. The pursuer, James Jckn- 
stone, Janet Little, and Lilly Waugh, combined nmong them 
sdves to refuse the bread-and-milk diet^ and demand an 
addition of butcher-meat. This, at the very outset^ vfos sa 
act of insubordination on the part of these servants^ in whidb 
the pursuer took the lead, and acted as spokesmoa. Ib 
pursuance of their plan, when thdr master cnine into tiis 
kitchen, pursuer hdd up before him a loaf or roll of bread, 
and asked, "if that was fit for any man to work on," or "fit 
for a man who was mowing all day." The act and Uie wwds 
were Iwth uigustifijkble from a servant to his ma8ia>, and the 
pursuer, in using them, was guilty, if not of innalence, at aB 
events, of disrespect to his master. Hie defender fimly 
dedlned to make any alteration of the diet> aasnriiy ha 
servants that it was we usual diet of the district^ to whkh 
pursuer replied, that " whatever other people were gntltng;, he 
would not take such diet." The pursuer, in thus refuring to 
take the diet, when his master assured him he should have 
no other, was guilty of an act of disobedioio^ quite najasti- 
fiable in a servant towards his master. 

It thus appears that the events of the 24th Angnstlai^ 
which resulted in the pursuer leaving the defendern su i ie e, 
commenced in insubordination, were followed up with at Isaat 
disrespect, and ended in disobedience. The defender osi oath 
expressly denies that he turned pursuer away, whOe penocr 
all^fes that he did, and most certsloly if he did, he was justified 
in the circumstances in doing so. Hod the diet oomploincd cf 
been either unwholesome or insuffident, the pursocr wobU 
have been entitled respectfully to remcmstrate vrith his master 
on the subject, and if, on such remonstrance, diet both whole- 
some and suffident were not f nmisheil to him, he woeU 
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farther have been eatilled to gire up his pliioe^ and toe his 
nuMter tot wiam and boaid wages. Bat> in the present case, 
the diet was both wholesome and sijfficient; it was the diet 
given by other fanners in the district, and above all, it was 
the same diet which porsaer himself had received the previous 
yeWy and of which he had made no complaint. Had he 
wished for a change of diet, pursuer should have stipulated for 
it, when he renewed his engagement at Whitsunday, 1858, 
and not have demanded it in the unbecoming way he did on 
the 24th of AiJigust. 

In the whole circumstances, the SherifT-Substitute has no 
dilfieiilty in sustaintng the defeikoe with expenses. 

The pursuer having reclaimed, the SherifT-Depute (yapier), 
recalled the Interlocutor, and found that the circumstances 
proved were insufficient to warraut the defender in dismissing 
the pursuer firom his situation without payment of his wages; 
and that there was no act or expression of disobedience to 
support the plea of justification. 

His Lordship's Inteilocutor and Note, both fully disclosing 
the nature and details of the case, are as follows: — 

Having resumed consideration of tluscase, with the defenden^s 
answer to the pursner^s rechdming petition ; proofii for both 
parties, and whole process, recalls the interlocutor (3d Decem- 
ber, 1858), appealed against: finds, in point of fact, that the 
pursuer was hired by the defender as his fann-servant in the 
capacity of a shepherd, and also to assist at hay and harvest; 
which service he entered at Whitsunday, 1857, and was re- 
engaged by the defender in said service £ram Whitsunday last, 
1858, unta Whitsunday next» 1859: Finds, that upon the 
24th of August last^ 185S, the pursuer, along with some other of 
the defender's fium-servants, being at tiieir dinner in the 
defender 8 kitchen, which diimer consisted of bread and milk, 
comphuned to the defender that the bread was not sufficient 
diet for the pursuer to work upon: Finds, that in making this 
oompbdnl^ the pursuer lifted the bread, but that he did not, 
either by word or deed, act violently or impertinently towards 
his master, the defender: Finds lAat the defender did not 
order the pursuer to his work, but on the contrary, that he 
took hold of pursuer by his arm, or his shoulder, or some part 
of his person, and told him that he might go where he could 
^t better diet^ and ordered him to quit the place, as ho, the 
defender, was tired of him, or words to that effect: Finds 
that the pursuer did not refuse to return to his work, and com- 
mitted no act of disobedience to his master : Finds that the 
pursuer, on being told by the defender to quit the premises, 
demanded his wages before departing, which the defender 
refused to pay him: Finds, in point of law, that under these 
drBumstaoosB, the defender did, without due cause, dismiss 
the pursuer firom hk service between terms, and has not proved 
any justification; and that for such diKmiasal, the pursuer is 
entitled to be indemnified by the payment to him of his full 
wages and board wages; that is to say, his full wages op to 
the term to which he was hired, and board wages from the 
date of his said dismissal, up to the said term ; and with these 
findings, in fact and Uw, remits the case to the SheriffSub- 
fltitute to determine the amount of the said wages and board 
wages^ and to proceed further in the cause as shall seem just. 

Non. — ^The question before the Sheriff is whether the 
porsoer was dittnmed^ and dismissed justly, for disobedience 
or impertinence T The defender himself, in his own evidence, 
does not found any such defence, and so far from saying tbat 
he had dismi s sed the pursuer, either for disobedience or im- 
proper demeanour or language, he denies that he dismissed 
liim at all. He says that he told the pursuer to go to his work. 
Now, in this part of his statement upon oath, the defender is 
totally unsupported. Moreover, he is directly contradicted, 
not only by the pursuer in his evidence, but by three indepen- 
dent witnesses, who all corroborate the pursuer iu his state- 
ment that he was dUmi$§ed, 1. James Johnstone's evidence 
on that point is, that "the defender then said pursuer was to 
go from about his house as he was tired of him. Bell (pursuer) 
then said he was tired too, and he would go and take liin 
dinner with him; and defender took him by the thoulden arid 
ordered him from abomt hit house. Bell was wry civil to 
defender, and gave him no bad Ungoage." ** Bell asked him 
for his wages, but defender would not give them.** 2. The 
witness, Jane Little, says, ** defender said Bell might go where 



he could get better diet, for he was tired of him. Bell said 
he was as tired of him. Defender took hold of him, pu^ed 
him againtt me, and told him to go from hi* Ao«s^ as he had 
been too long there; as they went out at the door, pursuer 
asked his wages^ and defender refused them." " Bdi was (lu'le 
dvU," 8. The witness, lilly Waugh, says, "Bell was futte 
civiL Defender told him to go whwe he oould better himself, 
as he was tired of him. He took Bdlhg the shotdders, sad iid 
him to go from abofU his house, as he had been too long there. 
Bell asked his wagei^ and defender reused his wages." 

The defender in his answer to the pursuer^s reclaiming 
petition, says, — "It is granted tliat a servant has a right to 
complain, but denied that he has a right to aitad:, and that in 
a very unbecoming, disrespectful, and insolent manner." Now, 
for this pleading, not only is there not a shadow of excuse in 
the whole proof, but it is directly in the fece of the feets 
proved, and receives no support whatever from the defendo's 
own testimony. There was a eompluivt, but there was no 
eOtade, and eveiy witness says that the puzsuer was quit€ 
civil. 

Hie Shexiff-Substitute has founded the case agamst the pur- 
suer upon grounds diametrically opposed to the defender's own 
oath. He seems to reject tM defender's positive statement 
that he did not dismiss the Dursuer, and finds that if he did 
dismiss him, he was justified in so doing. He further finds 
that "this dispute was commenced by the pursuer holding up 
a roll before his master, and asking lum if he thought it fit fur 
any man to work on: Finds that this question, with the act 
that accompanied it, was, if not directly insubordinate, at all 
events quite inoonsistent with that deference and respect 
which every servant owes, and is on all occasions bound to 
show to his master, and which the master is entitled to de- 
mand firom the servant," and accordingly, the Sheriff-Substitute 
further "finds the defender wBJuetQted in dismissing pursuer 
from his service, unless he complied with the rules of the 
house, and took, vithout objection, the diet provided for ^m, 
the same being, as in the present case^ wholesome and suffi- 
cient diet" 

It is veiy for, indeed, from the Sheriff's intention, to afford 
any countenance whatever to disobedience on ^e part of a 
servant, or to sanction insolent or disrespectful demeanour from 
a servant to his master. When any such case is before him, 
the Sheriff will have no hesitation in applying the law, that 
such servant may be dismissed on the spot, without receiving 
one penny of his wages. But that masters should be kind to 
their servants, is a precept no less sacred than that servants 
should obey their masters. To refuse to take a certain diet, 
may or may not be unreasonahle, but it is not ca))able, per se, of 
being construed either into insubordination, disobedience, or 
insolenoe, in aquestion between a farm-servant and his master. 
To refuse to vork may be disobedience in a servant, but to 
refuse ioecUis nothing of the kind, whatever else it may be. 
As for lifting up, or holding up the roll, upon which the whole 
stress of the bheriff-Substitute's judgment seems to be laid, 
the Sheriff cannot view that as impertinence on the part of the 
servant, more especially as all the witnesses say he was quite 
civil. A hungry farm-servant, just returned firam his labour 
in the fields, is not expected to state such a grievance in the 
phrase, or with the grace of a Sir Charles Grandison, nor is a 
farmer, even iu his own kitchen, the Great MoguL The 
^eriff-Substitnte seems to have got rid of the strong prepon- 
derance of evidence in favour of the pursuer, by treating it as 
a "combination" of all these farm-servants against their 
master. But tins is not what the law understands as a com- 
bination against a master. It was merely the combination iu 
eompUuvts occasioned by a sympathy in starvuig — a com- 
bination of hungry mouths against bread and milk for diimer, 
and too little of that. There wss no combiuatiou not to work. 

But whether the complaint was reasonable, or would have 
justified the pursuer in quitting his service, is not the question 
before the Sheriff. The defender did not desert his service, ho 
was turned off for cowplaining, according to the judgment 
imder appeal — the complaint itself being the disobedience said 
to justify the disTnisBal With this view of the case, the 
Sheriff cannot agree. But he is by no means satisfied, that the 
food in question did not afford ajutt ground of complaint, and 
he is confirmed in this by the evidence of the witnesses who 
say, "since Bell (the pursuer) left the house^ we have got 
broih and meat to dinner," and the defender himself, on being 
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re-eximined, admitB, ** nther tlum have more words ftboat it^ 
I ooueaied that the other pftrties should get moat diet, or 
broth diet» afitr purmer wnU away.'* That is to say, that the 
hungry oombination was sooeeesful through the remonstrance 
of the pursuer, who alone was dismiswed with his cruse to the 
wilderness. 



AcL J. A. Smtth. 



AU, T. H. M'GowAir. 



25th Fsbbuabt, 1859. 

SHEHIFF COUBT, GLASGOW. 

(Mb Shbbiff Bill.) 

HlOHABL MUKOAT V. DaTID LaW. 

Master and Servant— Liability— Injury.— «rcwiij<aii«t in 
vhidk a Matter keld Uabie m damagetfor injury wuHained 
lyaServaiU, onthegrotmd that a platform pnmded by the 
forfMT wu too narrow, and otherwise dangerome and in$ecure, 

Tbib was an action at the instance of Michael Monday, a 
labourer in the employment of the defender for injuries sus- 
tained by the pursuer while in defender's employment on 3d 
May last (1858), in oonsequenoe of the insiiffidency and want 
of the necessary and proper number of suitable planks, on a 
scaffolding used for constructing a building in the West-End 
Park of Glasgow— whereby the punuer feU and was seriously 
injured— concluding for £300 damages. The defence, on the 
merits, was a denial of the grounds of action, and of the 
defender's liability to the pursuer in damages^ for any 
alleged injury sustained by him. 

A proof having been allowed and led, the Sheriff-Substitute 
pronounced the following Literiocntor: 

^ Having heard parties* procurators, and resumed considera- 
tion of the proof and whole process : Finds, that on the 8d 
May, 1858, the pursuer, while in the defender's employment 
as a labourer on a building then in oourse of erection in the 
West-End Park, Glasgow, fell from a platform or scaffolding 
on the third storey of said building, to which he was carrying 
Kme for the use of the masons employed on said pUtfoim: 
Knds that the flooring was not laid on any of the stories, and 
the ascent to the said pUtform was by means of a sloping 
gangway: Finds that the pursuer at the time of the accident 
had a hodful of lime on his shoulder, and had reached the 
platform, and was going along it> when he fell off by the side 
which wasunfenced. down through the openjoistings to the 
ground, a depth of 34 or 86 feet, whereby he was much 
bruised, and otherwise injured, and lay four weeks in the 
Infirmary, and was not able to resume work till the latter 
end of July, and then only to a limited extent: Finds, that 
according to the evidence of the defender's foreman, Peter 
Stewart, which appears, in this respect^ correct^ the platform 
con^sted of five planks laid alongside of each other, each 
plank being II iuches broad, so that the entire breadth was 
four feet seven inches, which breadth extended from the outer 
wall of the building inwards, to the space left vacant for the 
flooring: Finds, that according to the pursuer's own state- 
ment, the outside plonk not being nailed or fastened down to 
the tresses on which it rested, cauted when he stepped on it, 
and he was in this way thrown off: Finds that the evidence 
is contradictory as to whether the said plank was nailed or 
not, the pursuer and the witness, John Kerr, deponing that it 
was not, whilst the defender's foreman and the witness 
Thonuw Graham, depone that it was ; and on the other hand', 
the defender's witness, James M'Kenna, whose particular duty 
It was to attend to the scaffolding, states that he does not 
know whether the planks were nailed or not: Finds it, how- 
ever, distinctly proved, that there was a considerable quantity 
of loose stones, chippings, shivers, and lime on the platform, 
as also a tub for holding lime, which was 18 inches broad, 
and that the available portion of the platform was consider- 
ably narrowed by the occupation of the one side of it, by the 



masons employed in building: Finds, that aeoordii^ te the 
testimony of the witnesses, Arthur Mclloy and Edward Kdly, 
both of whom have had experience in the oonstraction of sack 
niatfonns or scaffoldp, the platform in question was iiiissfii, 
both because it was too narrow, and because it was ooveied 
with small st<»nes and rubbish ; and the wit&ess, MoDoj, in 
particular has deponed that he said to his neighbour Kelly, 
** that the platform was an awful place lor a man to cany 
stuff to/ and that "it was not the bceadth of a x«guhr 
scsffold:" Finds, that when a labourer undertakes a piece of 
work to which, in its own nature^ a certain risk attacbee, be 
has no recourse agaiust his employer if an accident happcna 
to him, provided his employer has done everything in his 
power to make the risk as small as the fhaimcter of the work 
will admit ; but if the employsr neglects to do thil^ and thereby 
exposes the labourer to grsater da^^ than necessary, liabality 
does attach if the labourer sustains personal injury— (see Bairti, 
8th Feb., 1854, and M*Anfay, »th Dea, 1840) : Fiuda^ in the 
whole circumstances of this case, as established by the poof, 
that a certain amount of blame attaches to the defiendcr m not 
securing the greater safety of the said platform by * better 
construction, a neater breadth, and more attention to ket^ 
it free of rubbish and other obstructions, in which cane it is 
less likely that the pursuer would have been thrown from it^ 
or missed his footing upon it: Xlierefors repds the defeskoe^ 
and decerns agmnst the defender for the sum of thix^-five 
pounds as a reasonable compensation to the pursuer, lete re 
perspecta, for the iiguries sustained by him : finds the defiasider 
also liable in expenses, of which allows an account to be given 
in, and remits the Same to the audifatt to tax and report. 

Both parties appealed to the SDberiff (Sir A. Alison,) who 
adhered, adding the following note to his judgment: — 

NoTX. — This case has been very anxiously and ably debated 
on both sides, and there was much room tor aigument* as the 
evidence, as is frequeutiy the case in such matters^ is csn- 
tradictoiy ; but upon the whole, the Sheriff cannot doubt that 
the Shenff-Substitute has arri^^ at the right ocmdusion on 
the matters. The grounds on which the Sheriff has affinked 
the judgment are these :^In the first place, then* is no 
evidence here of any inci4)acity, negligence, or recklaasnes^ 
on the part of the pursuer, whi^ might have awsisted, in pro- 
ducing the catastrophe which happenied. There is no i^msd, 
therefore, for the application of the rule recently introduced 
into the Scotch Law, from the English, in regard to no 
damages being due, where the negligence of the party who 
suffered has materially contributed to the unforkuuate >«enlk 
In the second nlace^ it is proved that the platform from urinch 
the pursuer fell consisted of five planks only, whereas the pro- 
per number should have been six or seven. In the thiiti plaec^ 
the scaffi>ld, such as it was, was encumbered with rabbish, 
stones, and a mortar-tub, which necessarily narrowed the 
space, over which the pursuer had to pass in carrying his load 
for the masons. In the fourth place, it distinctly ^fpfwaw 
from the evidence, that the accident happened from the plank 
on which the pursuer had put his foot^ *^ntirg as it is called, 
or tilting to the side, whereby the pursuer lost his io&tiikg and 
fell : and that is the way the punuer himself says the accident 
happened. It coidd not have been tilted in this way, fcma^ jt 
been nailed to the other planks, and what appears to the 
Sheriff to demonstrate decisively that it had noi been so 
nailed is the fact, which is desrlyproved, that the plnnk feli 
down along with the pursuer. Tlds could never hskvelii^ 
pened, if it had been nailed to the other planks aa it aboold 
have been. It is true, the defender has adduced some evidesifle^ 
tending to show that the pUnk which fell had been »*^^i^^ 
but iudependently of the fisct of its falUng, which aeema to 
negative that plea, it appears to be disprovel by the feUowii^ 
considerations— 1st, The witness, M'Kenna, who put up the 
scaifold, and whose duty it is to see that it is in right oider, 
won't swear that the plank which fell was nailed. All tlmi he 
says, is, that he is not sure, and that he thinks that it was 
secured in the ordinary way, which was to have the onteide 
planks nailed. 2d, The defender's witnesses, who are *^M 
to pi*uve that the scaffold was nailed, do not in any w*^**^^^^ 
say tliat they know that this was tJte case in regard to the 
pUnk which fell. All that they say, is» that the acaflbld was 
secured in the usual way, whidi was by nailing the ouimda 
plank, and that they did not observe anytiiing particular in 
regard to the plank that felL But such vague testimoii.7 as 
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to the general practice of ^utfcmg up scaffolds can never ont- 
weigh the inforenoe dedudble from the fact, that in point of 
fact, the plank on which the ponuer put his foot did fall with 
him, and that the woriunan who put up the scaffold, and whose 
spedal business it was to survey it daily, declines to swear 
that the plank which fell was nailed to the rest of the scaffold. 

Act. B. B. AniiD. Alt. P. S. Hoheiman. 



25th FXBRUABTy 1859. 
SHERIFF COURT, GLASGOW. 
(Mb SHSBiFr Smith.) 

H. & J. Ewnio & CoHPAHT 9. David Gow. 

Contract — Service— Locus Poeaitentice.— 27c^(i thai a draft 
agreemaU to $erve for two feart, and a letter tratumitting 
the eame to the matter for approval, do not, wilett accepted 
in vriting, or followed by entering en the terviee, contlUnte a 
valid contract to terve even for one year. 

Thi smnmons in this case concludes that the defender should 
be ordained to enter into the pursuers' service, in the capacity 
of derk and canvasser for orders, and serve them for two 
yearSy from 1st November last, at the yearly sabtry of £80, 
with 10 per cent, on the net profits of their butdneM. The 
pursuers found upon two letters addressed by the defender 
to their manager, Mr Clark, as containing the defen- 
der's engagmnent, and which engagement they alkge wait 
accepted by or on behalf of the emploj'ers, not only verbally, 
but by letter from Mr Clark to the defender, dated 4th 
October, 1858. 

It appeared, however, on producing the defender'^ letters, 
that the one was a draft offer unsigned, coutaiuiug the terms 
CD which he was willing to engage, and the other a note to 
the pursuers accompanying it for approval. 

The defender admitted that he entered into a verbal 
arrangement with the pursuers, to serve them for two years, 
but never entered Iheir service, and averred that it was under- 
stood as part of the arrangement that the agreement was to 
be reduced to writing, and that in ix>int of fact, this hod uovor 
been done. He was obliged to resile from it in cousequcuce 
oi his present employer refusing to liberate him from his eu- 
gagoneut. 

The Keoord havhig been dosed on summons and defences, 
the Sbcriff-Subfititnte, after hearing jttrties, pronounced the 
following Interlocutor: — 

Having couMxdcrul the closed and whtJc procesf, and hav- 
ing heard |iartttirt' pi-ocuratun* tliereou : Finds, that the con- 
tract of service liiniUod on is allcgud tu be for two yeoiis from 
the first November hist: Fiudit, tluat the documents in pro- 
cess, which are adiuittvd to have Ixien idl tlie writings that 
passed between the pai-tivsf, with I'cgard to such alleged con- 



On appeal, the Sheriff (Sir A. Alison) adhered, adding the 
following Note: — 

If the defender's offer, or rather odmisdon of engagement 
of 16th September, 1858, had been signed or acted upon by 
his entering upon the proposed service, his engagement would 
have been complete. But the punuers' letter of 4th October, 
refers to a verbal engagement, not the written offer of 16th 
Sept, and it was the former or the verbal one, which was ac- 
cepted, not the written one. Apart from the verbal anonge- 
ment, there is no acceptance of the written offer, either in we 
letter of 4th Oct., or rebut tpiii et faetie. The offer of 16th 
Sept. is not even mentioned in the letter of 4th Octobeiv but> 
on the contrary, a verbal arrangement is referred to as agreed 
to, fixing a different day for commencing the service, ^d it 
is notorious that an engagement for more than a year con be 
proved only by writing, even when insisted in only for a year. 
The ofler of 16th Sept. is alluded to in the letter of Nov. lst» 
complaining of the defender's breach of engagement, but not 
in that of 4th Okstober, founded on as the conclusion of n 
bargain. 

Act. Wh. Burns. Alt. Jobh Clark. 



28th Fkbruaby, 1850. 

SHERIFF COUllT, GLASGOW. 

(Mr Sheriff Shith.) 



Alexander Ban:?atyxb v. Gibson & Clark. 

Consignment — Compensation — Submission — Del credere Com- 
mission. — A party having coneigned certain quantitiet cf 
wheat for ealc on hie own account, againet whidi cath ad- 
vancet were made by coneigneee — Held, in an action at the 
instance of the coneignerfor a full account of the contigneaf 
intromiiuioH*, and on which a balance wae admittedly due 
by them, that they were not entitled totetoffa guta due to them 
by the contigner, anting out of tejxtrate trantaetiont of the 
eaine nature, tuch turn not being a liquid debt. 

Alexander Banxattkk, pursuer, consigned certain quantities 
of wheat and flour, in September and October, 1S53, to Messrs 
Gibson k C'Lu'k, for sale on his own account, against which 
cobh advances wore made by defenders. The accomit sales 
produced in process showed a bahuice in favour of the pursuer 
of £135 U 2d. lliis balance the defenders admitted, but 
refused to pay on the following grounds: — 

(1) On 26th February, l^Hi, pursuer purchased by sample 
a large quantity of Daiiiah wheat from defeudei'S. This, when 
lying at the railway Ntaiion, and before delivery, he discovered 
to be disconfonu to simple, and immediately resiled from the 
luvr^nin, refiuing citliur to take delivery or pay the price. 
To hcttle tliu dispute thus arising, jiortics entered into a sub- 
mission, in wliich an aw:ud wos pronounced by the arbiters, 
finding the pursuer liable to the defenders in the full jpnce of 
the wiioiit, .tr.'-JO with interest. Punuer refused to pay thia 



tract of service, do not jirovc that there were ixiiy concluded I xi"") i^iJ<l £^" action wam r.aiNcd in the Court of Session to compel 
o^preement between the <lefenderand )Hirsuei'M: Kindn, tliat ; payment, louring its tlei>endoncc, and under tlie Lord Ordi- 
nary's warrant, the wheat wan bohl for JC17i)2 'is, payment of 
which defciulvrs receivctl. This action was dismiweU on the 
grotuid that the Interlocutor of the arbiters was unstamtied 
aui I ill! ['rul lati ve. N overthe1e9(M the defenders maintained that 
the subuii»Mon was Ktill subsisting. 

(2) That they were entitled to set off the diirvrenco between 
the nott ]>rocoeils cf the sale, andtlie ]>rice at which pursuer 
bought the wlicat, agiuiwt the bakmce in the latter s favour. 

(3) Th.at the action should bo sisted until the final issue of 
the subnii^tiion. 

No averment wns nude by defenders on record tliat the 
wlicut had been suld by them as factors under a del credere 
commission. 



tlie defender never entcrml into the service of the puntuers: 
J**iuds in law, tlmt a contract of Morvice for two years* uui 
uiily 1>e coufttituted by writing, and that a verbal contract for 
Kiich a length of time in not goo<l, even for one year, unless 
the servant has entered into the service of the nuuiter: 
Tlieruftire sustains tlie defences, OMoiizieii the defender: 
Kludtf the punfuers liable in cA)icn«cs, allows an account, vU.'. 

Nt»TK. — The two letters fiinu the ilefen«ior to I^Ir Clark the 
piinsucrs' manager, of date Itiili •*'k;i>lemi)er, when read to- 
Ifether, merely amount to an oiler of sei'vieo i>ii the defender's 
jxiTt. Tlicre is no written accciitjince of this otlbr by the 
|iurHuers, .and the sulise<|iieut correspondence of the )jarties 
tends to show that this oiler w.os dei>Arted from, .and some 
verlial agreement entered into between the psirties in place 
thereof. 
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Tlw Sheriff Depata held it hnportant to the pl« of oompen- 
■fttion that auch Bhoald be iiwerted, end aooordinglj opened 
the cloeed record lor that pozpooe, eUowiog defenden a proof 
on nid aTennent^ Mid purraer e oot^jniioi probetion. 

IVoof wea led, and thereefler, and on hearing pertW, the 
Sheriff-Subatitate pronounced the following judgment ; — 

Harinff reaamed oonaidemtaon of thia proceaa, with the 
proof and jprodoctiona, and having heard partiea' pmcuratoca 
thereon: Finda, that the defendwa aold the variooa quaatttiea 
of wheat and floor mentioned in the account aalea. No. 7 <^ 
procaai, on account of the porauer, to whom they had preriotialT 
made caah adTancea ; and that after deducting aaiu caah ad- 
▼anoaa and oonumaaion at the rate of 4 per cent., whidi com- 
miwion the defendera were entitled to charge, aa on 6th Aug., 
1854, a balanoe waa due by the defendera to punner on aud 
account aalea, of £135 4a 2d: Finda, that on 2Sth February, 
1854, the defendera, aa factora and agenta for Meaara Robert 
HutcheMM k Co. of Kirkaldy, under a dd credere oommiaaion 
aold to the puraner 80 quartan of new and 400 quarters of old 
Daniah wheat at tlio price of 40a per quarter, but the puraoer 
refuaed to take delivery or pay the price of aaid wheat, on the 
alleged ground that the aame had been aold by aample, and 
that the bulk was uot of equal quality with the aample: i^nda^ 
that the pursuer and defenders, by minute of reference of date 
17th Apnl, 1854, entered into a aubmisBion of their disputes 
aa to thia Danish wheats to Mewra Wm. Taylor awl John 
Robert Lamb, both gnuu merchanta in Glangow, which minute 
of aubmisaion haa no limitatiuu iu \ioia% of time aa to ita en- 
durance, and the defemlers plead that said submission is still 
in subaiatence : FSnda, in law, that aa the defenders sold to the 
purauer the 80 quarters new and 400 quartets old Danish 
wheats aa agents fur another iiorty under a tfH credere oom- 
misrion, they would have been entitled to set off and compen- 
aate any datm which they had under thia transaction againat the 
Bum of £135 4a 2d, due by them to the pursuer on tho acuouut 
aalea No. 7 of iwocoas, provided said claim was eatal»lishod and 
liquidated ; but as thoy tliciiiselvos plead that wud claim is sUIl 
a matter under submiMiou, thoy are uot entitled to roFuse or de- 
lay to pay the pursuer his admitted balatico till ibe rcKult of said 
submission: Therefore deoenw ogainiit tho defenden fi»r tlio 
aum of £134 4s 2d, with interest at the rate of 5 )ier cent, (tor 
annum, from the 4th August, 1854, in teruiN of the conclu- 
aiona, reserving to the defouden to ooustttuto their counter 
daun against the pursuer, either under the submission or 
otherwise : >luds the defender liable in cxixauicfi, subject to 
modification iu respect of tlic purmicr'H denying; tho defouden* 
averment as to tho bolt ling a tld credere onmuiisxion from tlidr 
oonstituenta in the sale of tlie Doninh wheat, modifies tlie same 
to two-thirds of tlieir taxed amount; allows an account to Ito 
given in, and remits the same to tho auditor to tax and reporti 
and decerns. 

Both iMtfties having ap^iealod against the juilgment antl been 
heard, tiie Sheriff Depute (Alison) gave judgment^ adhuring, 
in the following terms: — 

ITaviug heard parties* (irocuraton under tlicir mutual ap- 
]ieals U|Kiu tlie Interlocutor ap|M!alod from, and whole imtccm, 
for the ruoHoiis stato«l by the iSlieriff-SulMUtutc, adheres to the 
Interlocutor comjilaiucd of, and dismisBoa tho a|i|ieuls for both 
parties. 

Note. — It is not disinitod by the defenden that the balance 
claimed by the punuer iu this actiou, and now deeerucxl for, 
would have been duo if it luul sttMHl alone, litit a counter 
chum is rested on by thein, founded on a quantity of wlieivt 
aold by them, on commimion, to the pursuer, alleged by him 
to be inferior to the simple, which was mode tlio suliject of a 
aubmission, or reference, between tlio {tartics, ami which is 
alleged to be still sulwistliig, Uiougli no regular dccroo or 
award has lieen prououuced iu it. It appean from tho ail- 
mission of iiartie:*, tliut the uiimite couHtitufciug the submission 
was dated 17th January, 18.'>4, and that on die 18th July, 
1854, an award was pronounced by the arbiters, which was 
iuformal and unstamped, and as such, was shortly after sot 
aside by the Court of Session. Tliis being so, the plea founded 
on the alleged iiendiug Hubmiwiou, apftears to Im sufHcirutly 
met and obviated by the cose of Poller v. Uoare, Jtiui/loH d; 
Co., 15th July, 1858, iu which it was found that when a de- 
cree arbitral had been pronounced iu a submission, though in- 



formal and aet aaide en tiiat ground, the aabmiaaen bad 
by come to an end, and no nlterier prooaediqga oooU be taken 
by the arbitera without apecial powera oonfecred apon them 
in a new deed of aobnrfaaioo, which ia not alleged to nave been 
entered into here. But^ independent of this it aeama bn- 
poaaibia to allow the defenden more time to liquidate their 
oounter daim in the aubmisaion, in order to make it a defaaos 
againat the claim in tlua action, aeeing that they have had the 
aubmission on hand fwfive jfcare, and have oonfeaaedly doae 
nothing in it to liquidate thur alleged daim, and in ad ditin n 
to that, th»y were allowed a proof of their daim in thia action, 
but did nothiiv in it beyond |;»oducing the abortive aabniasioa 
and award] In theae drenmataooea it ia evident that the de- 
mand founded on by the purauer of a liquid and admitted 
daim, cannot be met by one uot only illiquid and denied, hot 
which haa not been liquidated po&t tanium temyortM; and aU 
the defenden are entitled to, ia to have thdr alluped counter 
claim reaerved after decree haa been paaaed on tbe preaeat^ 
which haa been done in the Interlocutor pronoonoea. Hie 
modification of expenaea aeema to be proper, aa the panoer 
haa denied the dd credere commiaaien, whidi haa been deariy 
proved. 

Aet, John Clark. AIL GioBas Bxacx. 



15th Mabch, 1850. 
SHERIFF COURT, GLASGOW. 

(Mb Shk&ifv Smith.) 



WTUB AlfD LoCaHKAD V. WiLLIAM MaBTIN. 

Huaband and WiS^ — Separation — Aliment — Lialnlitf of hua- 
band for fomishinga made to wife — Inhilntion. — A wife 
livinff m teparatiom from her kiubemdt and reeetvti^ emi- 
obte eUimetU, bvt eu^nti vKom Inhibition had not been 
u$edf purchaeed fmmiahinge amducite to her comfort im her 
hu&band^e name. In an action for the price of thefmnuA' 
inffg, Uetd thai the hnoband wu liable, 

Tuv xmrsuers, who are general upholstery funuahera, aoed 
tho defender for £30 17a Gi!, the amount of an aoconnt for 
funushings mado to him. 

Hie dufeiioe was a denial of resting owing, it being cz- 
plaiuod that no such goods wore aold or fumiabed to the 
defender. They might have been given to the defender's 
wife, who hod deicrted hia house and had been living afnit 
from him prior to the date of tlio account sued for. That the 
defender had allowed hia wife to remove a portion of Ida 
household furniture and effects, and IumI regularly paid her an 
aliment of 8m ]ier week, whidi in the drcumstanoea of the 
parties was ample. Furtlier, that the artidca, the inioc of 
which was sued for, were not re([uire(l by the defvudcr or hu 
wife, and were unsuitable to thdr cixvuiustauoca. 

'llio ruconl haviug been dosod u|ion the aummona and min- 
ute of defence, proofs were allowed. 

From the evidence led it aiiiicared that the furushii^ 
(which consisted of the ordinary fittings of a bod-nxnn,) tbe 
price of wluch waa suod for, were [mrchased by the defenders 
wife, a person u|iwanls of 70 yean of age, who waa aoooas- 
imnioil at the time by a marrieil daughter: that the goods 
were onlered to be sent to Uie house of the daughter, where 
the old woman then residt^l; the account was ordered to be 
sent to the dcfeuder^s pku» of businesB. No mention wai 
mode at tlio timo of Uic fact of the separation of the defender 
and his wife, lljcy had lived scjiorate since Suiitcinber, 18&1, 
since which time the defender had reguhuiy paid hia wife an 
aliment of 8m jier week. The defender, who is 69 years of 
age, has a salary of £100 a-year: he further has a aom of 
£200 invested in the Clyde Trust. 

The Sheriff-Substitute having heard parties' ]irocumton on 
the record, proof, and productions, |irouounood tlje following 
judgment: 
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Fiiidi, a»t on 26tli September, 1857, the defender and his 
wife eetMuratod by mutnal consent, and they have lived eepa- 
rate smoe ; the defender allowing his wife an aliment of Ss per 
week, which he has regularly jpaid her: Finds, that in tiie 
montiiB of Angtnt and September, 1858, the defender^! wife 
purchaMd from the pursuers the articles of furniture specified 
m the account appended to the summons; and that said 
artidee are necessaries : Finds, thst the defender had not used 
inhilntion against his wife, and he has not proved that the 
pursuers knew that she was livine separate from him when 
they Airniahed her witii said artides of furniture : Finds, in 
law, tiiiat in these drcumstances the defender is liable to the 
pursuers ; therefore decerns against the defender in terms of 
the condiuions of the summons : Finds the defender liable in 
expenses^ etc. 

Non. — Had the defender wed inhibition against his wife, 
or had he given notice to the pursuers not to furnish her with 
the goods, or even had the pursuers known that she was living 
separate from him, he would not have been liable even for 
neceesaries furnished to her, having allowed her a suitable 
aliment, whidi has been regularly paid. 

The defender appealed, but the Sheriff (Sir A. Alison) ad- 
hered to the judgment of the Sheriff-Substitute, adding the 
following Note : — 

This is a very nice case, and the Sheriff has had some 
doubts about it, out upon the whole, after mature considera- 
tion, he has come to be of opinion that the Interlocutor under 
review is w«U founded. The material circumstances are as 
observed by the Sheriff-Substitute— let. That the defender, 
although separated from his wife, had not used inhibition 
against her; 2d, There is no evidence to show that the pur- 
suers knew that he was senurated from her, when the goods 
were ordered by her ; 3d, That the address given by her to 
the pursuers when the coods were ordered, viz., at her daugh- 
ter, Mrs M'Edvie's, who was along with her mother at the 
time of ordering the goods, was not such as to exdto reason- 
able grounds of suspidon, it being no unusual thing for a 
father and mother to Hve with their daughter; and 4th, The 
fomishings sued for being of the value of £30 18m Id, do not 
appear to be unsuitable or extravagant for a person in the 
defender's rank of life, who is admitted to have £100 a-^ear 
of salary, and to have saved £200 during a long and laborious 
life, and when his wife was in receipt of Ss a-week of aliment 
from him. There is no doubt that the obligation of the hus- 
band, although separated fr^m his wife, extends to providing 
her with reasonable /umificiv, as well as food and dothing, 
and the hardship on the defender is not so great in reality as 
ii at first appears, as the furniture bought, and the price of 
whidi is now decerned for, is, of course. Ait property. 



Aa. T. O. Wbioht. 



AU. J. KiDSTOK. 



17th March, 1859. 
SHERIFF COURT, GLASGOW. 

(Mb Shsbitf Bkll.) 

ApVKAir— Jajrs Butnie & Co.'s Sbquxstbatiov. 
Objection — Mandate — Partner. — ffdd, Ihai a mandaie to a 
Jirm to vottt at meetingt uatdo' a Kqttestratumf entitla any 
partner of the Jirm to vote. 

At a meeting of the creditors on James Rennie & Oo.*s seques- 
trated estate, Robert MacLuckie, Writer, Glasgow, appeared 
as mandatory for John Sewell & Co. of London, and voted 
under the foUowing mandate: — 

London, 11th Feb., 1859. 
Gbhtlbhbv, 

We hereby authorine you to attend, vote, and 
act at all meetings under the sequeHtration of James Rennie 
& Co., Wholesale English and Foreign Fancy Warehousemen, 
No. 06 Miller Street, Glasgow, with the same powers as be- 
long to 

Your most obedient Servants, 

(Signed) JoHtr Sxwsll & Co. 
Messes Lamond k M'Ludcie, Writers, Glasgow. 



On an appeal against a resolution adopted at the meeting, 
the vote of Mr MacLuckie vras objected to on the ground that 
the mandate did not entitle him to vote. The Sheriff-Substi- 
tute, after hearing parties, repelled the objection and sus- 
tained the vote. 

The foUowing is the Sheriff's deliverance : — 

Having considered the minutes lodged in terms of the pre- 
ceding appointment, and heard parties' procurators thereon. 
Finds it admitted by the parties Simon Prince ft Co., that 
unless their objections to the vote of Robert MacLudue, writer, 
as mandatory for John Sewell & Co., daiming for £382 5s 8d, 
be sustained, there is not the statutory majority in favour of the 
resolution, that the offer of composition made by the bankrupt 
should be accepted, and that Uieir appeal will fail to be dis- 
missed: Finds, that the objection to saia vote resdves into this, 
that the mandate granted by the creditors, John Sewdl k Co., 
did not authorise the vote of the said Robo^ MacLuckie as 
their mandatory: Finds, that the said mandate, which is pre- 
fixed to the said affidavit, is as follows, (yt wpra); Finds, that in 
the general case a mandate to a company must be understood to 
be a mandate to any of the partners acting as the representative 
of the company: Fmds, more particularly, and espedally in the 
present case, that as under the Bankrupt Act, any of the 
partners of John Sewell k Co. might have attended the meet- 
ing and voted, and as the mandate gives to Lamond k Mac- 
Ludue the same powers as bdong to John Sewell k Co., this 
must be hdd as equivalent to au^orising any of the partners 
of Lamond k MacLuckie to attend and vote ; therefore repels 
the objections and dianusses the appeal: Finds the appellants 
liable in expenses, etc. 



Act. Jahss Galbraith. 



Alt, ROBIBT M'LUCKIB 



gigest 0f (Snglis^ Casts* 



19th Januabt, 1850. 
COURT OF QUEEN'S BENCH. 

Sbhiob v. Wabd. 

Compensation — Injury by a Fellow- Workman — ^Ncgligenoe of 

Deceased. 

An action at the instance of the administratrix of a deceased 
miner, to recover compensation from the owner of a mine, 
for negligence by whidi the deceased was killed. Defence 
sustained, in respect, (1; that the deceased was guilW of negU- 
genoe whidi contributed to his own death; and (2) tiiat,in 
any case the negligence all^^ was not the neglignsoe of the 
owner himself, but of the decMsed s fellcw-workmen, for whic^ 
as in a question with him or his representatives, the owner of 
the mine was not responsible. Reference made to the Sootdi 
case of The BarttnuhiU Coal Company against Beid, 8 
MaeQueen, p. 206. 



29th Mabch, 5th Jult, k 25th Novembzb, 1858. 
COURT OF COMMON PLEAS. 

Bottlb EzrvBLOPB CoMPANT V, Sbtmoub. 
Patent — Subject-Matter. 

The application of a well-known tool to work previously un- 
tried materials, or to produce new fonns^ is not the proper 
subject-matter of a patent. 



18th k 14th Dxgxicbeb, 1858, k 4th Fbbbuabt, 1859. 
COURT OF DIVORCE k MATRIMONIAL CAUSES. 



Seats v. Keats k Montezuma. 

Condonation of Adidtery by the Husband. 

Condonation implies more than mere foigiveness. "There 
can be no condonation which is not followed by conjugal co- 
habitation." 
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DIGEST OF ENGLISH CASEa 



Ote Dicivbbb, 1868. 
BOLLS COUBT. 

Soon r. CoLBURX. 

PabBc Gompftoy^Powen of Directon. 

Bt Um oonttitiition of » publio companT, the directon wen 
empowerad to gnnt mortcages, but forbidden to sr»nt bilk of 
exdiAnge, Tlie directon, in the proper ezerdae of their office, 
contncted a debt to the pUintiff which they pftid in put in 
CMh, mod granted Ulb for the belanoe. The due payment of 
the euma contained in the billa wm secured by a mortgage. 
Meld, that though the biUa were bad, the mortgage wae good. 



21n Jahvabt, 1859. 
COUBT OF EXCHEQUBB. 

Thb Mrbofolitax Saloov Omhibub Comfant v. HAWxnrs. 

Action for Libel and Slander— Joint^tock Company. 

Thb defendants pleaded justification or veriioi convieii in an 
action for libel and dander, imputing to the company in- 
adyency, mismanagement^ and an improper and dishonest 
carryiiMf on of its afiurs. Udd, that an inspection of the 
pla'ntiiB' books ought not, at least in general, to be allowed in 
such a case. 



23bd k 24th Notskbkb, 6th, 7th, 8th, 0th, ft 10th 
DiOlMBXB, 1858, k 22d JaWabt, 1859. 

COUBT OF CHANCEBY. 

Thb Botal BaniBH Bask— ex parte Nioou 

Iir this case, the same questions were laased as in the recent 
Scotch case of Inj^ v. the Liouidaton of the Western Bank, 
4th Jan., 1 859. ^e decision of the court was similar to that of 
Lord Kinlodi in that case. 

We subjoin a list of the authorities referred to in the course 
of the argument, which may be usefid to some of our readers: — 

In re The Deposit and General Life Insurance Co. ex 
parU Ayre (4 Jur. N.& 506); Dodgson's case (8 De G. ft S. 
85); Holt's case (22 Beav. 53); BeU's case (Id. 85); Bernard's 
case (5 De G. ft S. 283); The National Exchange Co. of Glas- 
gow V. Drew (2 BCacq. 103); The Deposit and General Life In- 
surance Company e. Ayscough (6 EL ft BL 761; 2 Jur. N.S. 
812); Henderwrn v. The Royal British Bank (7 EL ft Bh 856); 
Powis V. Harding (1 C.B. K.S. 533); Clarke v, Dickson (4 
Jur. N.a 832); /a re The Boyal British Bank— BrockweU's 
case (29 Law Times, 875); The HuH ft London Fire ft life 
Insurance Company ex parte Gibson, Hudson, ft Kemp (2 
De. G. ft J. 275; 4 Jur. N.S. 1005); Charter*s case (1 De. G. ft 
8. 581); Straffim's Executor's case (1 De. G. Mac. ft G. 576- 
592); Keene's Executor's case (8 De. G. Mac. ft G. 272;) 
Bennett's case (5 De. G. Mac. ft G. 284); Mayhew's case 
(Id. 837); Bargate v. Shortridee (5 H. L. C. 297); Walton's 
case ex parte llie Boyal Britirii Bank (5 Weekly Bep. 637); 
7 ft 8 Vict c, 118, s. 4; Banger «. The Great Western Bail- 
way Co. (5 H. L. C. 72-80); Bumes v. Pennell (2 H. L. C. 
497); In re The Liverpool Borough Bank (4 Jur. N.S. 1008); 
In re The Athennum Life Assurance Society (4 Kay ft J. 
305; 4 Jur. N.S. 1187); Stainbank v. Femley (9 Sim. 556); 
Parbury's caM (3 De. G. ft 8. 43); Wilde r. Gibson (1 H. L. 
0. 605); Pihnore r. Hood (5 Bing. N.C. 07); Doranty's case 
(4 Jur. N.S. 1068); Comefoot r. Fowke (6 M. ft W. 858); 
and Daubeny v, Cockbum (1 Mer. 643). 



llTH ft 28th Jantjabt, 1859. 
VICE-CHANCELLOB WOOD'S COUBT. 

Ex parte Jomi Shkftzbld, t» re The Athkrjeox Ihsurakci 

SocDm. 

Iv this case, a similar question was raised, and a similar 
judgment given. 



Jo; 



llTH NovncBiB, 1858. 
BOLLS COUBT. 

9, Thb CovaoLiDAnD IvnsnaHT 

COKPAVT. 



AMD IVBITB&ra 



PoBcy of Insnraaoe — ^AasSgnment^ 



E. W. efiected in 1850, a policy of Insurance on his own fib, 
with the defendants, one of the conditions of which was, "tbst 
the policy of a person insuring his own life, will become void 
if he <Ues by his own hand, or by the hand of iostice, or in 
oonsequeooe of a duel ; but in case of death, noi/eio de se; (ha 
board of directors may pay to the executors of Uie insured, a 
sum not exceeding the value of the policy, on the day preriom 
to the death ; but should such policy have been assigned to 
other parties for a valuable consulcration, ax calendar monila 
before the death of the insured, then it is to renuun in tant 
to the extent of the bene6dal fait e re et therdn, of the pailaei 
to whom it shall have been so aaugned." In 1854, the po% 
was asi^ed to the plaintiff, "as security in case of death, or 
otherwise ftw any notes of hand or billa of exchange yon nav 
have cashed for me." W. died by his own hand in 1857, sad 
was at that time indebted to the plaintiff for large sums ad- 
vanced by him to or for W. within two months of his death. 
Heid, thiU as the policy had remained in the plaintiff's haadi^ 
it was a valid security tar these new debts^ and thai no fiedi 
assignment by W. to him was neoessaiy, and judgment ftartite 
plaintiff aooordin^^y. 



9th Notbhbxb, 1859. 
QUEEN'S BENCH. 

Saul v. Josrxs. 



Wlci 

To charge the indorser of a Bill of Exchange, aooeptad paj^ 
able at a bank, the BUI most be presented at the bank where 
it is made payable. It is not snflGkaent to present it at the 
acceptor's house^ even though it can be shown that there were 
no funds of the acceptor in the bank to meet it. 



10th Mat, 1858. 
EXCHEQUBB CHAMBEB. 

Tuvp e. Wabmah. 

Ship-^CoUision. 

In cases of collision, where the disaster has happened soUy 
through the culpable negiigenoe of the defendant, the plaint^ 
is entitled to recover ; but not so if he has himself ccntriboted 
so far to its oocunence, that it would not have hap|?f<Mtd bet 
for his own negligence or improper conduot 



2iTH Javuabt, 1859. 
COUBT OP EXCHEQUBB. 



Thb Mbtbopoutak Saloon Oxbibcb Coxpamt (LnrrrBD) 

V. Hawkibb. 
Joint^tock Limited LiafaiUty Company— libeL 

A Joint-Stook Company, incorporated under the Act 19 ft 
20 Vict. cap. 47, may maintain an action for libel, and thst 
against one of its own shareholders. 



6th Fbbeuabt and 5th July, 1858. 
COUBT OF COMMON PLEAS. 



Sbbndon r. Thb Nbw Quay Cohpant. 

Common Carrier — ^Property in Goods. 

Though a common carrier received goods for the purpose of 
conveyance from a party who has them in his prin noe riar!, be 
is not barred from pleading that he had given them up to 
thcar real owner upon his demand, and if he can show that be 
delivered them to their real owner, the actual 'r^vfpg**^ has 
no chum against him. 
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9ij|tsl 0f tf«9lt>([ €ut$. 



19n[ & 2l8T 114B0H, 1859. 
VIC£<:iHANCSLLOB KINDSBSLE7S COURT. 



/« r$ Tbm Nasioval Patent Stbax Fuel Coicpavt ex parte 

BuBTOir. 



WinGBngu] 



•atoKy-— Foilimtaxe of ShanB. 



Mb Bubtov applied for a htindTod Bharcs of tliia Company afc 
its fimnAtion, whkh woe allotted to him. He paid the de- 
post moneys but nerer signed the contract of oo-paitnery of 
the Company. He got aorip oertificatesy but never attended 
any meetingB of the Company, nor was entered on the register 
of Shareholders. There was no power to foffeit original shareii 
in the contract. The Direoton^ after notice^ deolaied lir 
Burton's shares forfeited, and a general mwiting also de- 
clared them forfeited, and the shares were rMssned. Sdd, 
notwithstanding, that Mr Boxton was liable as a contributory 
in respect of these shares. 



25tr KoyBMBBB, 1858. 
COUBT OP QUEEN'S BEKCH. 



Mablow v. Habbibok. 

Auction — ^Bidding by Owner — Auctioneer's Liability. 

A HOBSB was adyertised to be sold without reserre^ but not* 
withstanding the owner attended and was the highest bidder. 
The plaintiff was nest^ but the auctioneer knocked down the 
horse to the owner. Bdd, that the auctioneer was not liable 
in damages to the plaintiff. 



29th Noybmbbb, 1858. 
COUBT OP COMMON PLEAS. 

BOITOKLET V. NuTTALL. 

Partnership—Foreign— Principal and Agent. 

Obb of the partners of a foreign Company, who was resident 
in England, bought goods on their behalf, which were sent out 
to them, and aooepted a bill for the price in his own name. 
The seller knew dl along that he was desltng with the firm. 
2Md, thftt on the bankruptcy of the Enj^iih partner, the 
mUst was entitled to hold the foreign finn respansLble. 



16th Jun, 1858. 
COUBT OP QUEEN'S BENCH. 

pALEELL V. TbTEB ABD OtBBBS. 

Beparation. 

The plaintiff contracted with a person named Herrington, who 
was lessee of a steam-feny near Liverpool, to be earned to 



and fico whan required. On a certain day, Herrington Ured a 
steamer, with the crew, from the deiendants, and while being 
conveyed in thai steamer, the plaintiff was injured through 
the n^gligenoe of the crew. Mdd, thai the crew remained 
the servants of the deiendants, who were req^omiblB to the 
plaintiff for their acts and negKgenoe, 



25th NoVEHBEBy 1858. 
QUEEN'S BENCH. 

CbUKBOV 9. SlOMES. 

l£aster and Servant— Temporary DisaUlity of Servant tiuougfa 



The plahttiff entered into a contract with the defaodants to 
serve them for ten yean. He entered on his employment^ 
but after some time, was disaUed by sidmess for thirteen 
wenks Upon his recovery, he re-entered on lus duty, under 
the original contract Jffdd, that the defendants were not 
entitled to make any deduction from his wages, in respect of 
his absence for thirteen weeks. 



14th Febbuabt, 1859. 
YICE^^HANCELLOB KINDEBSLEVS COUBT. 

LOBD 0. CoLvnr. 
Domicile. 

"That place is properly the domicile of a person in which he 
is voluntarily fixed, the habitation of himself and of lus femily, 
not for a mere special and temporary purpose, but with a pre- 
sent intention of making it his permanent home, unless, and 
until something (which is unexpected or uncertain) shall 
occur to induce him to adopt some other permanent home." 

Circumstances in which it was held that the domicile of a 
Scotchman who had resided six years in Paris was still Scotch. 



l8T JUBB, 1858. 
COUBT OF QUEEN'S BENCH. 

Elibabeth Pebbobb 9. JoHB Mabtin. 

Jomt stock Company's Act» 1856. 

The defendant, as Secretioy of the Saltaah Waterman's Steam 
Packet Company — ^Limited, (duly registered under the Act,) 
accepted a bill, as he was authorised to do, on theb behalf, 
drawn upon them by the plaintiff He omitted, however, in 
his acceptance the word " Limited," so that the company were 
not bound. Heid, tliAt the defendant was himself bound, and 
personally responsible in terms of the Slst section of the Act. 

O* 
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SHEBIFF OOURT REPORTS. 



17th Maboh, 1869. 
SHEBIFF SMALL DEBT COUBT, ATB. 

(Mk Shsbiff Bobibos.) 

Tosh ob TJbib ahd othbbs v. Coohbahb's Exbcutobb, 

Settlement— Legacy — Vesting. — A kvtiband and wife, hy 
fn/uittal teUlemeni, hequeatked to partiei therem ntuned, certain 
legeieiee. The deed, vhile U contained a joint and teteral 
power of revocation to the teetaton, provided that the hiuiband 
ekovld not have power to alter the legadee. — Held, in anae- 
turn at the inttanee of the repreuniativee of one of the legateee, 
who had mrvived the female but predeoeaeed the fftale teetator, 
thai the legacy veeUd on the legatee* t e/wrvivanco of one of the 
tettaion, 

Thb pnnuen^ as the re p reee n tativeB of the late Janet Urie, 
Pennyglen, Maybole, raised an action in the Small Debt Court 
againi^ the defenders, claiming a legacy of £10, which was 
bequsathed by the late David Cochrane and spouse^ to the 
said deceased Janet Urie, by settlement dated Cth January, 
1853, and recorded 14th August, 1855. The legatee survived 
the wife, Mrs Cochrane, who died in 1855, but predeceased 
the husband, David Cochrane, who died in 1858. 

The Sheriff-Substitnte, having taken the case to amzandwm, 
decerned against the defenders with expenses. Thio learned 
Sheriff's judgment, in which the (acts of the case are yecy 
clearly brought ovX, being as follows : — 

Tliis legacy was the bequest of two individuals, husband 
and ^fe ; and the legatee survived the wife, and predeceased 
the husband. The legat^ was one of six, each amounting to 
£10, made by these parties in a mutual disposition and settle- 
ment of their whole property, (of which all the heritage ap- 
peared to belong to the wife,) which directed the legacies "to 
be paid within tax months after the death of the longest liver, 
witn the kffal interest of the said sums frcnn the said term of 
payment tm paid, all which sums we hereby leave and be- 
queath to the said parties respectively." While a joint and 
several power of revocation was reserved by the testaton, it 
was expreedy provided that the husband (and male testator) 
should not have any power to alter the foresaid several legacies 
of £10 each. 

The legacy thus constituted was thought to be a present 
gift, although postponed in reeard to the term of payment, 
and to have become izrevocsiole by the predecease of the 
female testator ahme, and independently of the clause exclud- 
ing the husband's power to alter any of the legacies, and to 
have Tested by the same event. 

It has been decided that, in the case of a legacy bequeathed 
by a huslmnd, and made payable after the decease of tiie long- 
est liver of him and his wife, it vests if the legatee survive the 
testator, although predeceasing his widow. See Wallace v. 
Wallace, 28th January, 1807; Stirling v. Baird^e Truetett, 
12th November, 1851. It may be thought that neither of 
these cases is parallel to the present, in respect that in each of 
them the actual testator was survived by the le^tee, whereas 
here, the legatee predeceased one of the two joint testators. 
But the very case has been decided, that where two testators 
jointiy make a legacy, the legacy vests by the legatee's sur- 
vivance of one of them. See NxAolwn, Dec. 16th, 1806. 

Act.yf, Mubbat, Maybole. A It, Smith & Guuf OUB, Irvine. 



17tb Mabch, 1859. 

SHEBIFF COUBT, AYB. 

(Mb Shbbiff Bobisow.) 

Bbuoton V, Bobb. 

Loan~Proof-~I.O.n.>-Be8trictionto £100 Scots.— J70?(2 thai 
an I.O.U. for £10, neither holograph nor addreeeed, but 
the tignature to which wcu admitted, t0O« a anffident vowAer 
for a debt of £100 Seoti, 



Mbs Bbuntov, executiix-d*tive of her husband, fonnd in Us 
reposiUffies an I.O.U., granted by the defJaoder, Mr Adsa 
Bon.e, for which, and another small account, she raised an 
action before the Sheriff Court of Ayr. The document^ written 
upon the back of an envelope, was in the following tetms:— 

"ArdroBsan, 25th July, 1855. 
** I owe yon ten pounds steriing. July 25, 1855. 

"Adam Bovb.** 

It was not addressed to any person; but the pursuer alleged 
that en the date of the 1.0. U., her husband had Unt to the 
defender the sum of £10, therein mentioned. 

In his defences, the defender denies having received &uA a 
sum, and pleaded that the " I.O.U.," not being addressed to 
any one, nor holograph of the defender, was of no Ibroe or 
effect; and that the loan sued for could only be proved by his 
writ or oath. 

The pursuer answered that the I.O. U. was not a deed req[Qir> 
ing the solemnities of deeds of importance; but was Talid and 
effectual, although not holograph or attested by witnceses; and 
that, " at all evmts, the document in question is efleetnal, 
and warrants decree to the extent of £100 Scots." 

By minutes, subeequentiy ordered by the Sheriff-Subetitate, 
and given in by the parties, the pursuer stated that the whole 
document, except the subscription, was in the handwriting of 
her deceased husband ; that, at his death, she found the paper 
in his shop desk; that the defender admitted that the aubeoip- 
tion was hie, but alleged that on the date of the LO.U., he 
saw the deceased, and asked him for payment of an account, 
" when the deceased said he would give him £10 towards the 
account, till they would make a setUementb The dooeaeed took 
hun into a room ot his house, shutting the door, when iba de- 
fender received from him the £10 accordingly; and, at the 
deceased's request, the defender signed what the deoeaeed re- 
presented, and what he, the defender, believed was a reoeipt 
or acknowledgment for the sum paid to him." 

The defender, while denying the loan, daimed a eoontsr 
account for f uiniihings, which he alleged the deoeaeed owed 
him. That account the pursuer denied. 

After debate^ the Sheriff-Substitnte, without advevtii^ to 
the plea that the I.O.U. was, at leasts eflfoctoal to the exteat 
of £8 6s 8d, upon the pursuer restricting the daim on it to tbat 
sum, pronounced an Intwlocutor, in which he " Finds that 
there is no valid writing in process under the hand of the de- 
fender to instruct the loan of £10; but allows the poxener to 

refer the resting owing thereof to the defender's oatl^ if so 
advised." 

Against this Interiocutor, the pursuer appealed to the 
Sheriff- Depute, (Christison), and in a reclaiming petition, 
pleaded — 

(1) That the I.O.U., per $e, proved the loan— that beSag 
confessedly subscribed and delivered by the defender, it 
effectual without being hdogn^ih or tested, beoanse it 
not a deed, but a mere acknowledgment of debt; and that the 
principle to reconcile the a{^>arentiy oonflioting denimone, was 
the presence in the document of an obligation to pay, not naerdy 
of an admowledgment of debt. Douglas *. £lIiot» 7th. January, 
1757, F.C.; Henderson v, Murray, 5th December, 1765, F.C.; 
Stephenson v. Pine, let February, 18S2. (2) That the 
I.O.U., with the defender's admission of the receipt of the 
money, fHroved the loan — that the qualification to the defender's 
admission of the receipt of the money might be redaig;ued, 
and that the I.O.U. itself did so, and proved that the object 
of the payment was "to eonetitute, and not, as alleged, to 
extinguish a debt." (3) That, at all events, the I.O.U. was 
effectual, and warranted decree for £100 Scots, and, if her 
other pleas failed, she restricted her daim upon it aooordingly; 
that the Statutes did not apply to deeds under the value of 
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£100 Roota, and th*t it wm competent to restrict the I.O.U. to 
that extent an<l effect. Beferenoe was made to Eraldne, 3, 2, 10. 
and3, 9, 7. Diduon on Eyidence, p. 897, sec. 750. Gordon «. 
Murray, 21 st June, 1765; Feigiuon v. Maepherson, SOtli June, 
1758, etc. 

The defender answered, (1) the 1.0. U. was ineffectnal to 
any extent whatever: that, "not only did it bear, or in the 
wurds of the Statute, 1579, cap. 80, make no faith, but it was 
absolutely null and void, and being ab enitio absolutely null, 
it oonld not be held good or obligatory to any extent what- 
ever." (2) The Act, 1540, cap. 117, provided that no "obli- 
gation, bond, or other writing,*' should bear fiuth without the 
subscription of the party before witnesses. By 1679, cap. 
80, all obligations, etc., and all writs importing heritable 
title, or otiMT bonds and obligations of great importance, were 
to be subscribed by party and witnesses: by 1593, CBip. 179, 
aU writings were to contain the name, etc., of the writer: and 
by 1681, cap. 5, aU deeds are declared null, unless they con- 
tain the names, etc., of the writer and witnesses. (3) The 
Statutes attach the sanction of nnUity to the omisrion of the 
solemnities which they impose; that, as the document was 
"not conform to the Statutes, like the documents mentioned 
in some of the cases to which the pursuer refers, but was 
entirely destitute of the whole statutory rocjuirements, it 
was not covered by the Statute 1540, cap 117, which was held 
applicable to several cases referred to by the pursuer." Jack v. 
Jack, 1672; 2 Brown's Sup., 665; Erskine, 3, 2, 10; Menzies* 
Lectures, p. 121. 

The Sheriff prononnced an Interlocutor, in which he found, 
uider the libel as restricted, that the I.O.U. "is proof of a 
debt of £8 6s 8d sterling, due by the defender to the pursuer;** 
adding the following note : — 

Hiere is no doubt of the correctness of the Interlocutor 
under review, in aU itd findiugs. The writ No. 4 is not pro- 
bative of a loan of £10 sterling, either in itself or coupled witli 
the admission of the subscription, qualified as that admission 
is, which (whatever may be the law in regard to qualified oaths 
under a reference) must be taken as a whole. The Sheriff has 
felt difficulty in sustaining the clium as refitricted to .tS Os 8d, 
but he has come to the conclusion that it is proveil. It would 
have been a more difficult step to have allowed a parole proof 
of a loan, the authorities being nearly balanced upon its com- 
petency. On the one side, Erdcine, B 4, 2, 20; Diekaun, p. 322 
and 592 and 611, etc.; and the Jlammermen of GUugow, 5th 
March, 1668, M. 2247 and 12,408, are in favour of the com- 
petency of such a proof; while the opposite opinion is favoured 
by Stair, B. 4, 48, 4; Baron Hume Dect., p. .'>00; and 7V»i<, 
p. 807. The case, however, of a writ improbative in transac- 
tions of importance, when founded upon only in proof of a loan 
of £8 6s 8d, and when the subscription is not disputed, is 
different from that of parole evidence. If, in rpp;ard to small 
sums, there is an exemption from the prescribefl formalities nf 
deeds, an acknowledgment, if subscribed, becomes undis- 
txnguishable from a note or bill, or mercantile writing in tlie 
matter of proof. Now it is boyond dispute tltat, the statutory 
formalities of deeds are confincl to ^i-its of importance. 71ie 
Act 1579 C. 80, is expressly so limitod, and Ernkine says, 
B 3, 2, 10 and 12, that all the others are equally limited in 
practice; lee also Menzie», p. 136. Such being the caae, the 
document No. 4, not denied to bo subscribe! by the defender, 
bears the same faith as a subscription to any other writ nut 
holograph, which is sustained in rustic and mercantile transac- 
tkms, or the like. It will not do for the defender to plead 
that the admission of his skfnaivre must be received with its 
qualiiicatiuns, for the plea presents itself In a widely (U:Tereut 
question from that above referred to. If debts of or uitdt^r 
.£100 Soote are privileged in regard to proof, the Ri)h8cri|vtion 
to an acknowledgment must be challenged or at least den)e<I, 
otherwise it and the document wiU be held to be genuine. 
The want of the address is not an obiection to the writ No. 4. 
The Act 1696, c. 25, against blank bonds, like othcjr statutes 
does not apply in practice to writs of small importance, any 
more than to bills, n<ttes, etc. In England thin defect in an 
I.O.U. is not held to be material, and Menzit*, p. 94, sayn, 



that the address is not material in. Scotland. There are two 
obstacles to be got over before sustaining the document in 
question. One, that the I.O.U. in England is not proof of a 
loan, as is popukrly believed, but ouly of a "stated account.'* 
See Sergt. Byle» on BiUi, p. 23, and various decisions. It 
does not seem a<lmissible. however, to introduce this limitation 
into Scotland, where writs of snudl importance must be either 
held to be probative generally or not at all. The other point, 
as to which great difficulty has beeu felt, arises from the docu- 
ment libelled on having been granted for a sum alx>ve £8 68 8d, 
and restricted to tlutt sum. It is thought that there is a great 
deal of principle a^nst giring effect to a deed for a small snm 
which WM originally framed for a greater, and for maintaining 
that the importance of a deed is to be judged of as at its date 
and as a whole, and not as restricted when the creditor can do no 
better. The Sheriff, however, is unahlo to resist the autho- 
rities for the opposite view, of Erskine B. 3, 2, 10, B. 3, 9, 7, 
and of the decided cases. 

Subsequently after a proof, which the defender was aUowed 
of his counter account of £1 1 15s 6d claimed by him, it was 
held that he had proved it so as to com}iensate the claim on 
the I.O.U., and the defender was accordingly assoilried with 
expenses. 

Aa. C. B. RowAX, Ayr. Alt. B. Goudie, Jon., Ayr. 



17th March, 1859. 

SHERIFF COURT, GLASGOW. 

(Mb Shieriff Bell.) 



John M'Aulat r. Charus Tenkant & Co. 

Reparation — Damages — Solatium — Ansythment. — A hoy of 
six years of age having been killed thrtnujh falling into a pit 
or reservoir, used for cooling hot or boiling tar, %pon the pre- 
misrs of manufacfwring chemists, tJie falUier of the cfiild 
Irou/jJu an action to ircover soJailxan and damages from the 
owners of the pit, on the ground that the pit, and field in which 
it wassiUuited, alihnugh in a populous district and adjoining 
the high road, were unfenced and unguarded, — Held, that 
tJte premises being tJie private properly of the defenders, the 
boy was a trespasser, and that no liability attached to the 
defenders. FartJter, that the jrursuer was not in tittdo to 
raise the question whether tJie injury might have been pre- 
tented had there been a ferux around the cooling pit. 

The pursuer, some time a labourer in the employment of the 
defenders, and rci^iding in the vinicity of St KoUox Works 
— of which the defenders are the proprietors, and in the 
occupancy ns manufacturing chemists — ^brought this action 
against them concluding for tho sum of £200 in name of 
solatium and damages for the loss of his son, John M'Aulay, 
Junior, upon the grounds, and under the circumstances fol- 
lowing, as set forth iu the pursuer s lil>el : — 

"On or about the 27th day of Augiist, 1858, the defenders 
were, and it is believed still are the proprietors, and occupants, 
or possessors of a field lying near to their works at St Rollox, 
and on the weRt side of, and inmiodiately adjoining the public 
road from OloNgow to Springbium, and between St Rollox 
Works and the main line of the Caledonian Railway, known 
by tne name of the Bullock Park, and which field at the 
foresaid date contained several large and deep pits, made and 
utied by the defenders as receptacles for hot or boiling tar or 
other substances of that description, and temperature used by 
them in their manufacture ; the said field or space of gnmnd 
and pits were at said date open to tfie puUie, unfenctd, 
and unguarded, and in a populous district acy'oining tho 
public road, and peculiarly dangerous to the li^;es ; and on 
or about the said 27th day of August last, the pursuer*s son, 
the ^f\ John M'Aidtkv. Junior, a boy of altout nix years of 

g2* 
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age^ wbo miifed in tlw iirniMxIiato Beighboinliood, fcB cr 
•tomfaled into one of the Mid piti, and wae eo rnnroLj bant 
or Melded that he died in ouueeijUMioe thoeoC ihoiily there- 
after; and his death wae occaebned by the grom tmd €mI- 
jmNc negligenee, famU amd omimiom of HU defei^den or them 
aet'mg wtder them, mtd for vhom tkejf tare tapcmtSbU, •» md 
hemng ike puee of gromd amd piU Aereim fmieed tfnd 
guarded, «md Ae weomatg je^eoMiiem teikenfer the eaf^ of 
thepMie.'" 

The defaaee minuted tor the defcndcw waa an admiwion that 
on or about the date mentioned, the pnnoer'a ion wae ii^ured 
in n tar cooler belonging to the defender, and that he died in 
coneeqnenoe; bat a denial that the cooler wae ol the deecxip- 
tion, or Htoated aa nTerred in the libel, or that the oooar- 
nnoe happoied cither firom wtaU of fencktg or adpa of any 
kind on the part of the defbnden or thoee for whom they ate 
leaponaiUe: it wae explained, on the oontrary, that the ground 
xclened to wma part of detodei^ bunneai praniaea, that the 
gitMmd itaeif, and alao the ooeler imtv fmced; and that the 
iigury to puniueK^s ion aroee from hu having improperiy entered 
the endoearey and having, of his own aooord, lecHemly gone 
upon, and eiqwaed i*i?p— »^ to injuxy from the tar. 

The Beoord hnving been doeed on theae atatementa for the 
partiei, the Sheriff-Subetitute allowed them n proof pro «f de 
jure of their reepectiTe aTermenta, and pereonally inapeeted 
the aoene of the accident. The import of the proo^ and per- 
aooal inspection are given fully in the Sheriff-Subetitute's 
judgment which follows, and which has bean adhersd to 
mmpUeUer by the SheriiT Deputy (Sir A. Alison.) 

Vinds, that the defenders, in the ooorse of the operations 
carried on by them in their works »t 8t BoUoz, have oocasion 
to run hot or boiling tar out of the boilers into a cooling pit: 
Finds, that the saidooolinff pit is near the centre of tiiat poi^ 
tion of the weeks known by the name of the Bulloch Paik, 
and is about 40 feet long, by 16 feet broad: FSnds, that the 
whole of the Bullock Paik is used and occupied ezdusively by 
the defenders in their own busLaees, and is endoeed by walls 
or other fences, the proper entry to it being by a gateway in 
the wall, on the east side, by which it is shut out from, the 
adjoining public road : Finds, that it is bounded on the north 
partly by a wall and outhouaes at the back of a row of build- 
ings caued Jones* Land, and partly by a wooden fence or 
naUng, which endoses n washing green to the west of Jones' 
tend for the use of the tenants there, all as ddineated on the 
plan No. 1 1 : Finds, that without any permission being given 
f>y the defenders, » gap was made in said paling »t the point 
marked A in nod plan, through which some of the defenders* 
workmen wbo lived in Jones' Land, as well as some men 
employed at the Caledonian railway works, wbidi lie to the 
north-west of the Bullock Park, were in the habit of passing 
aa a short cut to other peirts of the ddenders* works, or to the 
high road from Glasgow to Springbum ; but there was no path 
or beaten track acroea the Bullodc Park, from said gap to the 
said cooling pit, which is one hundred feet fSsrther south than 
the gap: l^ds, that although it is proved tiiat the gap existed, 
and had been used for a go^ many months befcnre uie aoddent 
in question, it is also proved that the parties who so used said 
gap were trespassing, and that Uie defenders' tenants in Jones' 
Land were repeatedly warned by the factor agtunst either 
themsdves, or their ddldren, going through the paling: Finds 
it fiEirther proved that it was part of the prescribed duty of two 
of the defenders' workmen to watch the said cooling pit, and 
a<i(jaoent ground, and to keep diildren and otiier persons un- 
connected with the works away from it, and that they in point 
of fact frequently turned children out of the park who had 
strayed into it: Finds, more particularly, that on the after- 
noon of the 27th day of August, 1858, the pursuer's son, John 
M'AuIay, with other dkildren, was turned away from the 
vicinity of the cooling pit, and out of the park, by the gateway, 
by the defenders' workman Thomas Bmt: Finds, that not- 
withstanding this, the said John M'Aulay, who was only six 
years of ase, and whose parents then resided in Jones* I^nd, 
went on alater part of the same day through the gap in the 
said paling with other hoys, and strsggled down towards the 
said cooling pit: Finds it proved that, "the inducement chil* 



Aen had tor eons lo it waa to walk en the tar whcA H was IB 
a esrtain state in whkh it soak with then, and t^taketsr 
away to make balk:' Flads^ that althoi^ the cMGng fit 
waa uwfenoed, it was only aboot 14 indiea deeiH 9ad wae net 
dai^psrous to any peraon who did not wilfriUy go into it : Finds 
it proved that^ on the aftesnoon in question, a boy, John 
DoAerty, having gone into the tar got hia toot butu ed: Kadi, 
that the witoeas Aichibald Celoahoun depenea tlwt Hoehartj 
"came back and told the other bovethia; that John M*Anby 
and the others made a fool of him, and that John asid hs 
woukl go to Uie cooler, aa he waa not afraid, aad would wsOc 
OB the tar:" finds, that John M'Auky went n e u etd iagl y, 
and havii^ gone in among the tar, kat hia footing and frU 
among it, wheteh^ he waa ao mueh boined, that althoei^ hs 
was observed and taken ont and carried home immediately, 
he died the following morning: Finds, that hia naotber C s th e 
rine ICNein cr M'Aulav, has deponed that she waa aw 
that diildrsn went through the gap in the paliqg, and that i 
often made rsAectaona shoot it» and that die 
her said son not to go near the cooling pit: finds, in point d 
law, upon theae tocts, that the deoeaeed John M'Anhy hansg 
met with his death through Ids own act vHien hespssniy 
within the defenders' grounds, idiere he had no vigfat te be^ as 
liability attadiea to the defenders^ and the poEMier, aa «hs 
natural ipiardian of hia child, having aUowed it a» to 8t»y, is 
not i% tttmlo to raise the question, whether the injury nng^ 
or might not have been sustained had there been a fcnes 
round the coohng (nt, the rule of law bei^g that a party who^ 
by a vdontary act, unanthorieed and unneoeasarj and amoaBt> 
ing to a trea|iam, ezpoeea himself todanger and ia iajuiei!, hss 
no reoourse against the proprietor of ue premiaiw where Ihs 
injurv is sustamed, the more espedally if such r i r n m iaes are at 
the tmie in their common and ordinary oonditmn : t b e swfo w , 
and under retorence to the authoritieB dted in the 
Note, sustains the defences and aasoilsies the 
the parsuer liable in expenses^ etc., and deosma. 



Nora. — ^Tbe cases mdnly founded on by the 
thoee of Blaek, Morr. p. 18,905; Chi^Mum, Feb: S5th, 186S; 
Man^ Feb. 17th, 1832; and Mielop amd Mers, 14tb Marck, 
1842. In all these cases profmetors of hmds^ en which thsrs 
happened to be mouths of coal-pits or other openings^ were 
heU culpably negligent in not seeing that th^ vrere ptuu e dj 
fenced, so as to prevent any of the lieges fidui!^ into msoL 
But there waa alao in eadi of these cases tbia xmportsat 
spedalty, that the i^iertare was dose bende a public or other 
road "not shut out from public use," and that the injuries 
were sustained by persons lawfully travelling along thsn 
roads. In the present caae no snoi dement ooeore. Ihs 
cooling pit is in the centre of private works walled off hook 
the neanst high road, and intended to be approadied only hj 
skilled and steady workmen. The pursuer s son wae not in 
the defenders' employment^ and had no right to be near tto 
pit. The cases therefore whidi rule the p iceen t are tiie men 
recent ones of Davidson, 6th July, 1855; Lumeden, let Feb., 
1856; Balfovr, 5th Dec., 1857. In Jkmdmm, a young eUU 
having strayed on a railway fdl into an adioining waterooene 
and was drowned, and it was hdd that althougfa the watar- 
course waa not fenced, no liability attached to the propsietoa 
or tenanta, because the diild ought not to have been aUowsd 
to stray, and because there would have been no danser to per* 
sons taking care of themsdves. Hie Lord IVeddent^ aRcr 
pointing out that the watercourse was not in a situation opm 
to the public, said: "In regard to any danger tbai m^^ 
happen to children, the danger waa obvioaa imd p^peM* to 
parenta and others whose duty it was to take care of thesD^ 
and the danger was wdl known to the parenta of the duU. 
In that state of matters this diild is allowed to vrander npoa, 
and acroes the rdlway, and alongside of the lade^ where it lud 
no busineas to be, without any precaution taken to keep it from 
danger. That being the esse, I do not see any gnrand for fia- 
biHty." In lAumedaCe case, a boy nine years old carried gua- 
powder to his father, a miner, in woriui where the boy waa aot 
employed ; in passing along he laid hdd of a windug chaia 
and was killed by being drawn into the madiineiy, which it 
was allmd was not smBdenily protected; but it waa bald 
that his father had no claim for damages, the boy having been 
in a place where he had no lawful oecaaon to be» and the 
death bdog caused by his own reckless act. Hie Load Ov£- 
nary, ( Ardmillan,) whoee judgment was unanimoudy allimMd, 
says in his Note: "The danger of a boy being kiUed by ths 
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winding chain of madmieKy at a ooal-pit where the boy had 
no boainfln there, where the place waa not public, or attii*ted 
■o near » pnbUo road aa to be haiardoui^ where there waa no 
daoger except to the raah and recklefli, and where the bov 
himaelf xaahrf and needleealy laid hold of the chain by wYdck 
he was killed, doea no^ *ppaar to be a caaoalty affainst which 
the defanden were bound to proridi^ or for whidi they were 
reeponnble." . . . "In no caae that the Lord Ordinaiy is 
ftwara of has action been sustained, where there was not only 
merely » trespass in going to the place, and recklessness on 
the part of the ixgured parW in ezpoeing himself to danger, 
but a vduntazy aot^ unauthccised and unnecessary, leacUng 
directly to the result." This is precisely in point here, seeing 
that John M'Aulay not only trespassed when he went to ihe cool- 
ing pity but bjr his voluntary act of goine to walk or wade in the 
tar, exposed himself to the danger of fidling into it, tlie result 
whidi aotoaily happened. In Balfomi^i case, where battens 
were stored in piles on an unfenoed piece of nound adjoining 
* roadway along a canal harbour king used for that purpose, 
•nd open to the public, and where some of the battens fell and 
Ulled a boy ten years of age, who was between two of the 
piles^ and who had no business on the prenuses, it was held 
that the owner of the battens who rented the ground in which 
(hey were stored, was not liable in damages to the father of 
the boy. Here, the locality was much more open to the 

Enblie than that on which the def4Bnders' cooling pit ii situated, 
nt the &ot was held insufficient. The Lord Justice Clerk 
said— "That boys wlQ frequent such a place in numbers, and 
often, as Appears here, to the annoyance of people carrying on 
traffic, is to be expected. But hoyu have no business there, 
they oome for idleness and amusement; the place is for bust- 
nssB^ and for business connected with the canaL" Lord 
Cowan particularly adverted to the difference between Bai- 
/omr's case and that of HuUip\ and the other cases above 
quoted, founded on by the pursuer. The present case seems 
even strongsr than any of the others, analogous as they sre^ 
in which the principle <^ non-liability was affirmed. 

Act, BUOHAITAV. AU. BUXNS. 



17th Mabch, 1859. 

SHERIFF COURT, KILMARNOCK. 

(Mb Ssibiff Asdxbsov.) 

GiOKOE Dtkis v. William Hill. 

Bale W arranty.— 2^ tdler of a hone haoing given a war- 
roMtjf of9wt,ndM», iJu horte being at the iime unnnmd, cir- 
emmitameet in vkiek it wu hdd that the purdkaeer had no 
etelion on the warranty. 

Thx pursuer bought a draught horse from the defender, who 
is * horse dealer, at KUbimie Fair, on 27th May, 1857, paid 
the price, and got delivery in the market. Shortly, or almost 
immediately, after the purchase, symptoms of disease mani- 
fested themselves, followed by an acute attack of ttrangUt, of 
vrhieh the horse died on the 19th day of June following. The 
present action was brought for re-payment of the sum of £44, 
the price paid for the horse, and also for payment of the fol- 
lowing sums : — "Item, of the sum of five pounds eight shillings, 
being the loss and damage sustained by the pursuer by and 
through the want of the said horse*s work, from the date of 
puxcliase till the date of death, bong three weeks, at the rate 
oi one pound sixteen shillings per week: Item, of the simi of 
two pounds five shillings sterling, being the expense of feeding, 
medicine, and attendance, for said horse during the said period 
of three weeks : Item, of the sum of four pounds four shillings, 
being the charges incurred, and paid by the pursuer, to veter- 
inmry surgeons for advice and attendance on said horse during 
snid period.** 

The defender pleaded:— (1.) No warrandice. (2.) Ko lia- 
bility, in respect of maltreatment of the horse. 

The record having been dosed and proof led, the Sheriff- 



Substitute, after hearing parties' procuraton, pronounced 
judgment as follows: — 

Finds it proved — First, That the nuisoer, Geoige Dykes^ 
purchased a horse for forty-four pounos sterling, hom the de* 
fonder, William Hill, at Kilbimie fair, about mid-day, on the 
27th of May, 1857, and paid the price, less five shUlim 
returned in name of lucks^penny. Finds second. That the 
defender expressly warranted the said horse as whole and sound 
in every respect Finds thud, lltat the pursuer and his 
friends suspected something was wrong with the horsey ttom 
his appearinff duU and hanging his hMd while standing, and 
drew the derander's attention to the circumstance before the 
bargain was concluded, who accounted for the animal's appear- 
ance, by stating that he had shortly before given it a hard 
drive. Finds fourth. That the witness, William Smillie, took 
delivery of the horse within an hour, or an hour and a half 
after the purchase, and while leading him to the railway station 
observed that he had a difficulty in stoo]iing his head to the 
ground. Finds fifth, That on reaching the station, the hone 
was oflered oats and water, both of which he refosed. Finds 
sixth. That the animal was then put into a horse box, and 
conveyed by rail to Ayr, where he arrived at four o'clock, and 
readied the pursuer's farm the same evening, about five or six 
o'clock, when he again refused food, or at least seemed unable 
to swallow properly, and was observed to cough. Finds seventh. 
That the horse was moderately worked in the jdouffh next day, 
when he waa observed to lift at the flanks, to cou^ and stsle 
frequently, and the urine to be tinged with Uood. Finds 
eighth. That the horse was again put to the same work 
for the greater part of the 29th of May, when he exhibited 
exactly the same symptoms as on the previous day, and still 
refused both food and water. Finds ninth. Thai the horse was 
placed under regular medical treatment on the evening of the 
29th of May, and continued so till he died, on the 19th of 
June foUowing. Finds tenth, That tiie horse was unsound 
when the pursuer purchased him from the defender, and was 
then labouring unaer the disease of which he afterwards died: 
'Therefore decerns against the defender in terms of the condu- 
aons of the summons ; allows the pursuer to give in an account 
of bis expenses, and remits the same when lodged to the auditor 
to txix and report. 

Note.— It rarely happens that so condusive evidence of 
verbal warrandice can be produced as has been done in the 
preeent case. Here no fewer than four respectable witnesses 
speak in the meet distinct manner to what passed at the pur- 
duMe, and which, notwithstanding the defender's own denial, 
cannot leave the shadow of a doubt on any reasonable mind, 
that the horse was expressly warranted sound and correct in 
every respect. The question then is, the state in which the 
animal was when sold, whether sound or not. As might be 
expected, the evidence on this point is contradictory, but it is 
thongLt the great preponderance is in the pursuer's fkvour. 
All the witnesses are agreed that strangles was the cause of 
death, and they are also remarkably unanimous in stating the 
symptoms of that diiease, and the order in which these symptoms 
appear^ -dulness, loss of appetite, sore throat, difficulty of 
swallowing, cough, lifting at the flanks, etc., etc. Hie main 
discrepancy in the medical testimony is the rapidity of tiie 
disease, and the period of time within which all these symptoms 
may arise. The defender's theory is, that the horse was sound 
and in perfect health and spirits when he sold him, or even if 
it then showed some of the premonitory symptoms of strangles, 
that its death was caused solely by the impro})er conduct of the 
pursuer in working the horse on the 28th and 29th of May; 
and he has led evidence to show that no disease to which the 
animal is subject yidds so readily to treatment as strangles — 
in foot, that nothing but the naost culpable stupidity could lead 
to a fatal result ; that every horse, without exception, takes 
strangles, and that not one in a thousand dies. Assuming sU 
this to be true, though the Sheriff-Substitute confesses much 
of it is new to him, ue answer is, that the pursuer purchased 
a horse to work — he was not to suppose it hsd strangles. The 
defender himself aocoonted for the only symptoms he had 
noticed, dulness, lightness of bell^, and staring coat. It is by 
no means an unusual thing (especuUy for a cart horse) to refuse 
food, when first put into a new stable. The pursuer is a miller, 
and not a veterinary surgeon, and even Mr Fulton, the expe- 
rienced veterinary practitioner, who attended tiie horse, did 
not at first suspect strangles, bdieving it to be only a bad cold. 
In these drcumstancss, Uie Sheriff-Substituto cannot hold that 



62 



SHERIFF COURT REPORTS. 



any BeriouB hbune, any culpa kUa, attached to the punuer for 
working tliO horne as he did on the 28th and 20th of May ; 
neither does he think it proved that the animal's death was 
caused, or even materially accelerated, hy the light and easy 
work to which he was put The main question is, whether oar 
not the hcurse was sound when sold. Various of ^e pursner^s 
witnesses speak to the animal's appearance ; his coat staring, 
belly drawn up or clinked, hanging his head, and dulness, to 
which last Kirkwood drew the defender's special attention 
before the bargain was struck. The horse stood for an hour or 
an hour and a half among the defender's other horses, afier he 
was bought, and before being removed to the railway station. 
It was a fine dry summer day, and there is really nothing in 
tlie attempt to show that the disease might have been con- 
tracted by exposure to the weather. Then in leatling lum to 
the railway station, the witness Smillie noticed he had a diffi- 
culty in stooping his head, and suspected something was wrong 
with his throat. When Smillie reached the station, and almost 
immediately after delivery was taken, the horse refused both 
oats and water, and never r^ahied his appetite. Here, then, 
is a second symptom of strangles ; and wlieii the horse gots to 
the pursuer's farm the same afternoon, the other symptoms of 
coughing, difficulty of swallowing, etc., etc., all manifest them- 
selves. The glands afterwards swell, the disease progresses, 
abscesses form, and ultimately the horse dies. The Sheriff- 
Substitute, therefore, thinks the great weight of the medical 
evidence shows that the diwease had commenced before the 
hone was sold, or delivery taken, and that it is impossible to 
contend the animal was then sound, that disease afterwards 
supervened, and that all these symptoms doveloped themselves 
with such extraordinary rapidity. 

The defender having ap^jealed against this judgment^ tl^e 
Sheriff (Christison) recalled the same, and gave judgment as 
follows : — 

The Sheriff having considered the dosed record, process and 
whole proof, and heard the procurators for the parties, recalls 
the interlocutor appealed from, and finds first, that the horse 
sold by the defender to the pursuer on 27 th May, 1857, was 
sold under an express warranty of soundness. Second, that 
tlie horse was unsound at the time of the sxde, though the 
disease was not then developed, so as to lie apparent. Third, 
that in two or tliree hours after the sale, the hoi-se was offered 
com and water at Kilbimie station, which he refused, and was 
observed to have a stif&iess in his neck — tliat he also refused 
to take food or water at night — and that this inability to take 
any nourishment whatever oontinaed tlirongh the whole of the 
28th and 29th of May, iiH about two o'clock of the 29th. 
Fourth, that, as stated in the pursuez's condescendence, other 
uumistakeable s^inptoms of disease manifested themselves, t^o 
early as tlie morning of the 23th of May. Fifth, that in this 
state of illnesi* and inanition, the horse was worked in the 
plough for ten hours, with an interval for dinner, on the 28th 
of May, and the next day, for at least six hours, till he was 
miyoktid, on the representation of a witness, who observed his 
distressed condicion. Sixth, that the working of the hcn-se 
was vnthout the knowledge and sanction f >f the defender, who 
received no notice till he got a letter of the 30th May. Finds 
that the working of the horse in his state of dutease and weak- 
ness, from want of food, was injudicious and improper, and 
calculated materially to aggravate his complainU, and to in- 
crease tiie risk of his death, which fi •Howell, and that the 
pursuer has lost his claim against the defender, under the 
warrandice : Therefore, assoikies the defender from the whole 
conclusions of the action ; finds him entitled to expenses, sub- 
ject to modification, and a})iK>ints an account to be lodged and 
taxed, and decerns. 

N<>TK. — ^The express warrandice is cloarly proved, and the 
denial of it on the record is a bad featui^ in the defender's 
cose. The unsoundness is oontiideied to be establLiihed. There 
can be little doubt that the refusal of f<K>d and water, and in- 
ability to stoop at Kilbimie, were symptoms of tlic discnffe 
which was quite developed next morning. These eariy symp- 
toms occurring within, at the most, three hours of the sale, 
make it moi« probable, that the seeds of the ditieaiie in a latent 
form existed before the sale than tliat they were of later origin. 
But on the other hand, the Sheriff considers the sohKequent 
maltreatment of the horne to have been great, and inexcuKable 
Mo doubt Mr Dick says, that he does not consider that the 
work to which the horse was subjected was such as to release 
the seller from the wait an ly, but in this he is contradicted by 



other witnesses of equal rsspectalnlity and experienos^ snd 
whoee evidence is fitr more reconcUeable with oomman 



And even Bir Dick owns, that the treatment was injudkaoui^ 
and had a tendency to aggravate the disease. It is not csiy 
to conceive, where this is admitted, how the witne« can hsve 
a measure for the d^^rees of aggravation, so as to proDooucs 
that the injudicious woricing may not have been the caus of 
death. And this is more espedally the case, when it is con- 
lidered that the strangles, whidi seems to have been the d i wsse , 
of which the horse died, is ordinarily, as described by all tks 
witnesses, a mild disease, and so Httle dangeroos that Mr 
Cockbum, who has treated several hundred horaes for it, hsi 
never lost one. And fisrther, that it is a disease, for wtiA 
not medicine, or active treatment, but care, repose, and ann- 
ing are the remedies. In Mayhew's edition of Kane, after 
saying that the disease is not dangerous, this treatmcat is re- 
commended : — "Treat gently, nurse rather than phyac,sid 
on no acoonnt take bloptL" The entire strength " is requred 
to throw off the disease, and the animal can iU alSord to part 
with the smallest part of its vital energy; give no phync, nci^ 
purgative, sedative, nor febrifuge. Let the animal take 
gentU exercise, but not such as to distress him, daily." In re- 
gard to a disease of this roild character, and to be treated is 
such a manner, where death ensues after maltreatment^ it ies 
reasonable )vesumption, that it is the treatment^ and not the 
disease, which is the cause of death, at all events thioe on 
be no doubt that it materially enhances the danger. Tbe 
Sheriff, therefore, where the veterinary witnesKS dimr, tlnske 
himself entitled to exercise his own judgment, and indeed be 
confesses, that if even they had agreed in saying, that tbe 
work to which the horse was put, after so lung inability ie 
take imy food or even water, was not hortful, he would bate 
found it difficult to acquiesce in an opinion so adverse to reason. 
He cannot receive the apology for the ])ursuer, \ttX he va> 
ignorant of the diseases and treatment of horses. A certain 
d^-ce of iatelliffence is requisite in all dealiugs, and any orii- 
nary person ou^t to have known, that to work a hone in ill- 
ness and in starvation was wrong. Modified expenses only aie 
found due to the defender, beokuse he has very impropertj 
denied hiS warrandice, and a great deal of the pittof lelstei to 
that point, and to the qnesfeiun of unsoundness. 
Act. Jamsb Mukli. Alt, Jobs Tobbajkb. 
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SHERIFF COURT, GLASGOW. 

(Mb Shbbiff Smith.) 

Gborob Mubbat & Co. V. JoHv TncBNAK & Sob. 

Sale — ^Warranty — Mercantile Amendment Act — Sammoni— 

Relevancy. — A fiaker hou^t from a MoUiman, in the Ot/tk 

Market^ a fat cow, teki^, on hemg killed, voMfmmd irmiid 

and dama^, and to wome extent unJU for retail trait— 

Held in an action, for hm and damage thence aritrng, s< 

the instance of the purdiater againet the eeller, thai Aere kay 

410 exprett wirranip of toundneu, and no tpecud pm f m 

to which the cow wat to be applied being tpedjted at &i 

time of tale, the teller wot not liable. Avermeatt ts s 

tumiiKrtu sufficient to warrant proof of the fade averred, 

Thk pursuers, fleshers in Glasgow, sued the defenders, estfls 

salesmen there, for loss and damages arianng on the eale by 

retul of a fat cow purchased from them, in the Cattle Maiket, 

Gla^ow, by the pursuers, on or about the 20th Kovenber, 

1857 ; the said cow having been damaged by the deAnden 

prior to the sale, or at least when in tiieir po asess iim or under 

their control, and thereby rendered unfit for the purpose far 

which it was purchased — ^whidi purpose the defendeci kns* 

was sale by retail. 

The action was, in the first instance^ brought in the SbmH 
Debt Court, and concluded for the sum of £5; but upon tbs 
defenders pleading in the action, of consent, it waa reenitted to 
the Ordinary iColl. 

The defenders pleaded — 
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(1.) A denial that the defenders were owing the punaen 
the sum sued for, or way sum whatever. 

(2.) Hie defeuders were cattle salesmen, and sell cattle in 
the Glasgow Market. It was very likely that the porsuers, 
on or about the date mentioned, purchased a cow from them. 
If they did so, the defenders expressly deny that the ^nim^l 
was damaged, or injured in any way by them, or that they 
knew it was damaged at the date of sale. 

(3.) The animal, if purchased as averred, was purchased as 
it stood, with all faults. No warranty was asked or given. 
The defenders deny that they knew the purpose for which the 
cow was bought. By notice, put up in their office in the 
market^ and advertisements, the defenders intimated that 
they are not liable for damage done to cattle by bruising. 
The other statements in the summons were denied so far as 
inconsistent with the above. 

(4.) Under the 5th section of the Mercantile Law Amend- 
ment Acty the averments of the punuers were insufficient to 
support tlie libel, and the same was irrelevant. 

The Sheriff-Substitute having heard parties* procurators upon 
the relevancy of the action, sustained the same, and allowed 
both parties proofs, adding to his Interlocutor the foUowing 
note: — 

Note.— The pursuer does not aver that the defender ex- 
pressly warranted the oow referred to in the simmions, but he 
says that it was expressly sold for a specific and particuUr pur- 
pose, for which it turned out to be unfit By the Statute 10th 
and 20th Victoria, chap. 60— the Mercantile Law Amendment 
Act — ^it is provided that "where goods shall, after the passing 
of this Act^ be sold, the seller, if at the time of the sale he was 
without knowledge that the same were defective or of bad 
quality, shall not be held to have warranted their quality or 
aufficieucy, but the goods, with all faults, shall be at the ru$k 
of the purchaser; unless (1) the seller shall have given express 
wanrauty of the quality or sufficiency of such gooils; or (2) unless 
the goods have been expressly sold for a specified aud particular 
purpose, in which case the seller shall be oonsiiJered, without 
viich warranty, to warrant that the same are fit for such pur- 
pose." If the pursuer, therefore, can prove that the cow was 
expressly sold for a pur))ose for which it was unfit^ he will be 
entitled to recover, unless the defenders prove their averment 
that they iutiuiuuid that they are nut liable for damage done 
to cattle by bruising. Both iiarties, therefore, arc alLwed a 
proof of their averments before answer. 

The defenders apiiealed tUs judgment; but the Sheriff, Sir 
A. Alison, adhered, referring to the views stated in the follow- 
ing note: — 

The proof allowed is before answer only, and, of course, 
under reMsrvatiou of the whole pleas of }>arties. All the 
length the Sheriff deems it ueoesniry to go at pi-esent, is tliat 
be does not think this is a case in which he can at once, aud 
without further investigation, shut out a proof. The recent 
Mercantile Law AmoucUueut Act has mode, in many r«:j)Hx:ts, 
» very great change in the Alercautile Law of ^c<»tland| 
whether for the better or not, remains yet to be seen. In 
regard to tliis particular case, however, Skud others of a similar 
deecripiion, the change made is not so gitsat as in some othei* 
csases; beciiuse there is a saving cLauae, upon which tlie pur- 
suer founds, reserving action on acotmut of latent defucttf 
where there has lieeu eitlier an e:(i>ress warranty of the quality 
or au implicit wiirrauty from the gowls having been suhl fur 
either a s|iecilic aud declared, or understood ]>ur|Mwe. The 
pursuer alieges that the cow liought here was purchased in a 
/ai cutUe market, uuderstood to be for animals to be imme- 
diately cut up; but that the beef proved to be very iuferiur, 
in cuiiiterjueiioe of bruises received by the animal on tlie voy- 
affs from Irdaud. In such a cose, under a certain tttatv ul' 
ilie facts, an actiuu of damageH nmy still be cou.iicteut under 
the late Statute, and in other circumstaiic&i it might not, and 
it is to dear up the case bearing on these facts, that the 
JSberifi' luis adhered to the luterlucutor, allowing a proof be- 
fore answer. 

The deiuuders' {ilea, founded at common law, on alleged 
Mviv on the pur>»ueia' (lart in iutiiuating the defect, is nut 



yet disposed of, and will be dispcaed of by the Couit before 
final decision. 

Proof having been led, the import of which appears firom 
the findings in the following Interlocutor, the Sheriff-Sub- 
stitute^ after hearing parties' procuratora, pronounced judg- 
ment as follows: — 

In fact, finds, that on the 24th Nov., 1857, the pursuer 
purchased two cows from the defender, in the Glasgow Cattle 
Market, at the price of £20, which he afterwards slaughtered 
for the purpose of seUing the meat by retail : I'inds, that when 
the defenders sold said cows, they did not warrant them, nor 
were they expressly sold for any specified or particular purpose: 
Finds, that prior to the sale of these cows, the defenders had 
put up a written notice on their sale box in tlie market, iuti- 
mating that they would not hold themselves accountable for 
bruises or damage that may have been sutttaiued by any cattle 
they sell, and that buyers must in future purdiase them at 
tlieir own risk ; and that the pursuer knew of said notice : 
Finds, that when the pursuer had slaughtered aud skinned 
these cows, it was disoovered that one of them had been seri- 
ously brmued, in consequence of which the meat was consider- 
ably deteriorated in quality, and iiart of it was unsaleable as 
butcher meat, but it is proved that the defenders were not 
aware that the cow was in any way bruiced or injured at the 
time of the sale: In law finds, that by the statute lU and 20 
Vic. cap 60, entitled the Mercantiie Law Amendment Acfi^ 
it ii enacted that " where goods shall, after the passing of this 
Act> be sold, the seller, if at the time of the sale he was with- 
out kuoaledge that the same were defective or of bad quality, 
shaQ not be held to have warranted their quality or sullicisiicy, 
but the goods, with all faults, shall be at the risk of the pur- 
chaser, imless (1 ) the seller shall have giveu an express war- 
ranty of the quuiiity or sufficiency of such goods ; or, (2) unless 
the goods have been expressly sold for a s|>ecified and particular 
purpose, in which case the seller shall be considered, without 
such warranty, to warrant that the same are fit for such pur- 
pose:*' Fiuds, further aud tejxuratimf that the defenders having 
intimated, and the pursuers being aware of this intimation, 
that they woiUd not hold themselves accountable for any bruises 
or damage that might be sustained by cattle which they sold, 
the pursuer would not have been entitled to damage even 
prior to the juuisiug of the abuve-rocited statute; therefore 
sustains the dufenoes, assoilzies the defender: Finds the pur- 
suer liable in ex^ienses, etc. 

The defender again appealed, but the Sheriff adhered to the 
Sheriff-Substitute's judgment, adding to his Interiocutor the 
following Note : — 

Tins case is one of importance in point of precedent^ as all 
cases are which reUte to the recent Mercantile Law Amend- 
ment Act, but the Sheriff cannot doubt that tiie Slieriff-Snb- 
stitote has rightly adjudicated uiion the |xjiut at issue. The 
view that he takes ot tlie caite is tliis : — ^The recent Mercantile 
Law Amcndmcut Act has altered the presumption of law in 
cases where there is a diKpute about articles sold coming up 
to the implied warranty, llie rule of the old Scotch law 
was, that a full ]irioe implied a sound article, and therefore 
if the article proved to be inferior, the pm chaser was entitled 
to be freed from the bargain. But the preiiuuqitiou has 
been clmnged by the statute, which due-lares that the pur- 
cluuner is iu all casos to be pre>«umed as having takeu the article 
lantutii et talc as it stands, unless there was either an express 
warranty given to tlie jmrvhaser, or it has been jiroved to nave 
lieen sold for a s|>ecial puri>ose «i{>ecified at the time, aud for 
which it afterwards provetl to be unfit. UbHorvo it is not said 
iiujUird at the tinu;. It is not allugetl here, far less proved, 
that the cows sold were intended for retail sale after being 
slaughtered, as tliey were tsold in the fat cattle market, and 
proved totally unfit fur uxe alter being cut up. That houU 
have been a good i»lea xuider the old conuuon law of Scotland, 
but it is not so under the premjiit statute, which expressly re- 
quires a sijecixd puri>ose expressed at the time of mUo. The 
Sherifi' is awnre that it is pro\ed that tlie defenders had put 
up a notice on their stall, that they would not be res^ioiibible 
for bruises or latent defects in animals sold by them, but he 
attaclics no weight to that, as knowledge of that placard is not 
brought home to the pursuer in the present instance. 

Ad. T. C. YfUKi*. AU. J. C.£DBix. 
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Stnet BdlBiiv Co., ohiining for £216 14« Sd Om 6bi» 
tuHM being thiil tba onditon, ibe Bozbaigli Siract Bafii- 
ing Co., it a dflMripiiT* fim, and that tlie nMMi d tb 
(Myrtoan of that In ara not givaa aa laqa iwd by k«, 
aod tbat tbe maadata k aobaoribed by aaid fiim. Tkt 
SbflriffnSttbatitttta^ bowarer, ia of opinion tfaaft tbs dbjcD' 
tiona ara nntanabla, and thai the Tota ahoold ba miliiiuil 
Thanoent Bankrnptey (Scotland) Aet» 1868, pvoridaii tee. SS, 
"that wban a creditor ia a oorporation, an oath of ynaijfWatk 
aa afmeiaid by the aecrataiy, manager, oaafaiar, darit, «r otk« 
prinQpalflfloBrofaudioorpo wt io n »ahanbea n<Briant »aMioqgfc 
the pofBon making the naie be not a membor of aoeb eoqwB* 
tion; or, in earn of other oompaniea, an oath by a partner ibfl 
be auAoattt;** and in the Interpretatioa dauna, aee. i, it ■ 
— iff^ lMMJ th^ Hie word ■h^H tndude b 
or coUqgialap and paitaetahipe. A 
bttsaem andw a daerriptj^e finn ia eleailj 
eeotion 68 proYidee that the mandato 
to TOta aa creditor may Tote in the abaenee of aoch creditoni 
Ilia mandate in thia iiaitanfia ia agned by Mr lUcbardian, «ko 
ia a partner of the Basborrh Street Bafining Col, and cterij 
entitlad to Tola aa each, l&a wotm, therefore^ being wtiinwf, 
and Mr Johnaton not having inaiated on hie ob jeetiom to the 
other Totai^ Mr Guild ia left in a majority iniralaa d £166 Ik 

For Mr JOHHROVB-^ABw MUBDOCH. 

For Mr Gvuj^—T. G. Wright. 
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8HBBIFF COUBT, OLA8G0W. 

(Mb SBiEzrr Siczth.) 

W1LE.1AM Black's Siquistiatios. 

Bankmpley— Competition for TVoateeebip—AAdaiit— Man- 
dale— Oonjimot and confident— Diligence.— IMI, m a caa»- 
petiHati for the ^ce of Tnutee on a Bamkrmft JBtkUe (1), 
T%at the cfaun of a party eoi^miet ami €Oi\ftdaU wiik the 
JBamk r mpi waa not itufdaUly vomeked hg Ae prodacUom of 
promimory ^»aUa; (2), T%at a diUyemoe eotUd not be gnmied 
to M^tport the vole gioen on mck • cMm; (3), T%at it it not 
ncflenory in an aJUavit bgn partner of a deeeriptioe /trm, 
M «He& jNwtnar, to noau dke other partnen; and (4), That 
amemdateaiibeenbedbgonepartnerofenAaJbrinitmiJtcient 
to entitU a tnandatory to vote. 

At the meeting for the election of a traetee OB the aeqneetrated 
eetatea of William BlacV, wholeeala proviaion merchant in Gka- 
gow, creditori whoae daime amounted to £1,200 19a Id Toted 
for Mr Guild, and creditora whoee daima amounted to £1,647 
14a 3d ▼oted for Mr Johnaton, diowing an apparent majority 
in &yoor d Mr Johnaton. Olgeotiona were itated to aeveml 
of the votea for both partiea; but the only objectiona in- 
dated on were thoae to the vote of Jamee Collina Blade for 
Mr Johnaton, and thooe to the vote on the daim by the 
Bozbuigh Stroet Sugar Befitting Co. for Mr Guild. Tlie note 
to the SheriirSubetitute*!! Interiocutor atalea the objectiona 
and the grouada on which they were diepoeed of: — 

Having oonridered the notee of objectiona for Darid Bammy 
Guild, accountant in Glaagow, and William Johneton, ac- 
countant there, comjietiton for the office of truatee on the 
eequeatrated eetato of William Black, wholemle pcoridon mer- 
chant^ Eaat Uoward Street, Glavow; and haring heard parties* 
procurators n'va rooe theiwm: lu tonns of the proriaons of 
the Bankrupt Act^ finda and dedartM, for the reaaona stated 
in the annexed Note, the said David liamsay Guild to have 
been duly dected trustee on said sequestrated estate: Finds 
the nnsuccesNfd competitor, William Joluistoo, lialdo in the 
expenses of the competition; allows an account thereof to be 
given in, and romita the same to the auditor to tax and ruport, 
and decerns. 

NOTB. — At the meeting for the dection of IVustoe, tlio votea 
for Mr Guild amounted in vaiuo to the sum of £1200 198 Id, 
those for Mr Johnston, to the sum of £1647 14s 3d, giving 
the Utter an apiiarent mi^mty of £446 15h 2d. The first vote 

S'ven for Mr Johnston objected to by Mr Guild, is tbat of 
unes Comiis Blade, daiming for £013 8s Sd. 'Jlic .ShurilT- 
^klbatitute is of opiuiou that this vote canuot be sustainod. 
Mr Black the rJiumaint ia the brother of the baukni|it, awl 
his daim is founded on throe {iromiBsoiy notes granted in 
fovour of tho claiuiuit, ono for XlOt), another for SMO 7b 9d, 
both dated iu December, 1858, the third for £200, dated 
on 7th January, IHfiU, and a bill of cxduuice for £250, 
drawn by the clAimaut uiwn, and aooopted by iLe l«nkmi>t» 
1st March, 1850, and iiayable four months after date. Ine 
affidavit meruly swears to tho debt aa vouched by said notoa 
xuid bill; but contains no statement of the circumatances under 
which they were granted, or of the manmir iu which the debt 
arose. The throe ivomisnory notes have never been dis- 
counted, but rumaiuod in Uie claimant's posNoesion since they 
were granted. In those drcouuitauocM, the Khcrilf-SulMititute 
cowaden that tlio nauie |nriudpU» apply as those given dfoct 
to in the Court of SesHion, in tlic coho of J no. Anderson v. 
J. W. Guild, 13tli Juno, 1852. Al Uio diKcuioiioD, a diligence 
was craved by Johnston t«> recover other dociunouts to in- 
struct Mr Black's claims; but the ShcriirSubetitute considers 
that such an i^tplicatioa is incom|ietent, as the Statute re- 
quires that the creditor shall produce with his claim such 
vouchers and otlicr docnments aa are suffidcnt to prove his 
debt. Mr Blade's daim being rejected, and struck off from 
the votes for Mr Johnitton, Mr Guild wonkl luve a majority in 
value of £106 ISs. The only objection given to Uio votes for 
Mr Guild, wliich was insisted in at the scrutiny, was tiuht of 
Mr David lUchanhton, as one of tho partuen of the Boxbuigh 
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3l8T Mabch, 1859. 

C0MMIS8ABT COUBT, PAISLEY. 

(Mb SsoiFr Gulboow.) 



CAMDLiaH'8 EXXCOTBT. 

Intestate S u eoess l on Aot» 18 Vie. cap. 33— Gompelitua ftr 
Exectttccship. — In m oompetition for tke q|Eee of eueda, 
between a eister mterine emd a oomam genaan of Ike rfawrf, 

Mabqabbt CABDuaa, Paisley, died intestate on 3d Jan. hit 
Hhe left no brother or sister geiman or conaangiunean, nor «j 
descendant (^ a brother or aistergennan or cmwangniaeaa, bit 
she was survived by a sister uterine, and the ilamiuiMliBfi «f » 
deceased brother uterine, and of a decoaaed sinter nterin^ da 
by the Intestate Suocessian Act, 18 Vic. capi 23» aee. 5, ban 
right to cne-half of her moveable estate. Mine Candlish m 
further aurvived by three cousins gcnnan on the patcnid «k^ 
who, prior to tho pansing of the sdd Act, would have Uea 
entitled to the whole of the persond estats^ but are nov ca 
titled only to the one-half thareot 

Mrs Webater of Mandieater, the sorvivins awter uteriaa^ 
applied to the Commissary to be decerned exeeatrixodativs fss 
sister uterine, fdeaded that she was entitled to tha office ia le- 
spcct of her interest in the estate, in virtoe of the ssd Aet, 
and as being the only surviving sister, though uterine^ die vsi 
the nearest rdative^ and therefore the next of Idn d tk 



Mr Jamea Orr of Liverpool, one of the oooaina of ^ de> 
ceased, with consent of the ether two coodna, oppoaed Mn 
Webster's i^ijilication, and churned the office of executor inr 
himadf, aa next of kin; he contended that thoogh the itstslt 
gave the half of the persond estate to brothera and wteD 
uterine, it did not confer upon them tho Halns of next d kis, 
a Otalne which, prior to the itaasing of the Ac^ they did aol 
enjoy, and tlutt aa under no drcumstanoes could aoch rdslnB 
get the whole snccosrifm, it was obvioudy the intentioa d tte 
Legislature that they should not bo regarded as the next dkia 

The CommiHsary Depute^ after i^ipointing oaBdeseendeBBi 
and defencca to be given in, pronounood the fbllowii^ jadf* 
mcnt, whidi has been acqniosced in : — 

Having heard iMuiiea, finds tliat tho |)ctitioner Oir isentitkd 
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to tlie offioo of «X8cotor in preference to the competing peti' 
tioner, and deoem; bat in ib/B oircometMioeB of the omc^ finde 
no expeneee due. 

Non. — Although the Act giTM half of the racoenon to 
the brother and niter nterine^ it doea not giTe them the 
ctatoB of next of kin. They were never eo esteemed before 
the paaring of the Act 18 Vict. cap. 23. They cannot now 
euooeed to more than a half of the moTeahLee^ eren though 
there is no relntion on the fikthei'a aide at all. 

lliere are aectione giving a preference of a half to the father, 
and a thin) to the mother, over brothera and aiatera, but the 
brothen and tiaten would be entitled to be decerned eze- 
cittors-datife in preference to their parent. 

Thia beinff the firtt oaae of the kind whidi has come before 
Goort^ the Commiiwei y-Depnte haa given no ezpenaea. 

Act, For WiBana— HiOTOB k BBOWNLn, PoUokahawa. 
AU. For Obb— David Campbbli^ Paialey. 



2d AnjL, 1869. 
SHERIFF COURT, PERTHSHIBE. 

(BCb Snratnrr Babolat.) 



FsBGUBOv'a Sbquistratiok. 

Bankraptey — Sequeatration — Affidavit — Amendment — Ex- 
penaea. — BM UUU ike Oowi may attow a creditor to amend 
kie afidamt for Hu pwrpoee of rettififimg cmy tedunioai or 
eUriead Utmder, amd that it it not neeettary that the a$nend- 
meat Aotdd he made on the original affdaieiA — Ofimiim thai 
txpeneee ekonld be allowed to cUtjectore in am appeal where the 
oppotite parif hat teewrtd a mo^oritff by amending their qfi- 



Iv thia competition fbr the office of trustee on Feiguaon'B 
aetnte, the trustee, who was in an apparent minority, objected 
to foor votes. On a motion by the other party, fbr leave to 
amend the affidnvits, the objector contended against any 
nmendment being allowed in this competition, and if rectified, 
thnt the Statute required the rectification to be upon the on- 
^inal affidavit. 

In two d the affidnvits, the amendmeniB propoaed were 
technical or okrical ccrrectians; in the third, the amend- 
it consisted in the valuation of a security, omitted in the 
original affidavit. 

Hie Gberiil^ after hearing parties, allowed the amendments 

to be made, and repelled the objectioos. The note to his 

IxurdshipV Interlocutor describes the proposed amendments, 

and statea fully the grounds on which they were allowed. It 

in am follows: — 

The opinion of the 89kflriff-Snbetitute is, that the utmost 

Intitude Miould be given to the adnumion of the votea of all 

5oM4 Jlde creditors represented at tbe meeting, and that the 

only anxiety of the Court should be to exclude persons who 

do not Ml under that character, from improperly exenddng 

the right of creditors. He is disposed to allow the greatest 

extant and opportunitjr of reetafyinff all merely derieal and 

ieeknieal mistokes in an affidavit which, in the former state 

of the law, were the source of much unsatisflKtory and expen- 

flire litigation, to the great prejudice of the bankrupt estate. 

The only limit which the Shenff-dulwtitute is disponed to re- 

ooffnise under the fifty-third section of the ** Bankruptcy (ifoot- 

Iund) Act, 1856," is that provided by the Act itself, namely, 

** When the failure to comply with the provirions of this Act 

nhnll appear to have been made for some improper or fraudu* 

lent p ur poaes , or where injury can be qualified bv the other 

cnditon^ or any of them in respect thereof." Of course, it 

cnimot be aQowed that any new creditor, who was not repre- 

nented at the meeting, should afterwards come forward on any 

new claim added to a vote or value recorded. With regard 

to the observation, that the rectification must be upon the 

/U^ affidavit^ this may be where it is a new correction of a 

«derical eirtnr; but where it is to supply the omission of a sub- 



stantial faet, it must obrioosly form the sulrject of a supphmen- 
taiv or explanatory affidavit. Applying these general prin- 
ciples to the particular votes in question: — 

Firtt, Vote of the Clydesdale Banking Company. 

It was by no means very dear (seeing that the creditors 
voted upon an obligation directly in their fitvour,) that they 
were bciund to value the bankrupt's sharos in the Edinbuigb 
and OU^gow Bank, which came into their possession, not 
directly firam the bankrupt, but indirectly, by an arrangement 
with said other bank. The creditors, however, have wiselv 
met the olgeotion, by putting a value upon the shares, which 
enables the creditors to obtain their benefit, if they chooee to 
avail themselveB of the power conferred upon them by the 
Statute. The correction is, thoefore, for the benefit of the 
crediton, as not only redudog the vote, but also giving them 
what may perhape be a privilege. 

Second, Vote of James White. 

The affidavit and account was not so far objectionable^ aa 
there was a want of evidence to fix the daim upon the bsAk- 
rnpt; and which, not having been supplied, the vote has been 
rejected. 

Third, The Vote of Darid Logan, Shirres, and Company. 

The objectiuns to the first affidavit were purely **^*i^*Bl, 
and have been rectified by the new affidnvit; but it was wrong 
in them to add an additional olaim, which, of oourasL has been 
disaUowed. 

Fowrth, Tba vote of James Beak and Company. The ob- 
jection here was merdy technical, and haa been rectified. 

It ia dear under the droumstancea that the trustee eleel 
cannot get expenses against the objectors, and the Sheiifftinb- 
stitute ta not a little moved by the aigoment of thdr soUdtor 
that he should have hit expenses. It is certainly vnnaoal to 
award expenses to the pa^ who, in the end, has been un- 
successful, but under the old law, as the affidarits would not 
admit of correction, and aa in point of fiMt it was onl v by cor- 
rection that the trustee elect is placed in a nuuori^, there doea 
exist strong reasons fbr allowing expenses to the oCjeotois. A 
contrary practice will hnve the eflect of introducing exoesnve 
slovenlmesi, where there should exist scrupulous accuracy. 
The Sheriff-Substitnte therefore indicates his intention that m 
future, on the occuirence of a similar case, he will award coats 
to objectors, who would have been in a nuucrity on the som- 
tiny, had thdr ofejeetions been sustained, (aa vLej woiild,) as 
the affidavits originally stood, but who only lost thehr podtton 
by subsequent amendmenti of these affidnvita. 



Act. 



AU. 



CtrAtrtl, 3859. 
SHEBIFF COURT, PERTH. 

(b/U Shbbiff Babclat.) 

Mabt Mobbiboh 9. JoHK Faichhbt. 

Interdict — Reputed Ownership— Possession. — A party who 
had pwrduued ^edt at a public judicial tale, and htpt fAan 
for a nuniber of yean in the houte of a brother, with whom 
theretided — Held entitled to vindieate them againet her 
brothef^t creditort. 

Tee defender was dected and confirmed trustee on the seques- 
trated estate of John Morrison, the pursuer's brother, and 
caused an inventory to be taken of certain artidea of house- 
hold furniture^ and a cow, alleging that these eflects were the 
property of the bankrupt, and vested in him, the defender, aa 
trustee. The pursuer presenteti a petition for interim inter- 
dict, setting forth that she was owner of the articles of furni- 
ture, and also of the cow, and praying that the defender might 
be |vohibited from interfering with, or selling the same, 
hereafter, the defender, who was landlord of the subjects in 
which the efibcts were situated, applied for sequestration of 
the same effects for a year's rent, sdd to be due at Whitsun- 
day, 1858. Another petition for interdict, at the pursuer's 
instance, was presented, disputing the extent of the hypothec, 
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on Uia gTOond ttot the ■objeoto were pu i w ewe d m from M«^ 
ri.w»— to Mertln]iiae» end thai tbe hypoihec for one half jew 
WM nooofdinglj lost. The defenoe in this Mcond action wm 
that the rabjeate wen poeiBeied from Whitronday to Whitr 

■onday. 

The aotione haTing been conjoined, and proob allowed, 
it appealed that the artidee of fumtare did not originally be- 
long to the pnrraer*! brother, the bankrupt; and they had been 
poicfaaaed by the piusaer at a public judicial nle, in 1840. 
That the pnraner, who lived in family with her brother, the 
bankmpt, from the tame the foraitine wai pttrehaaed, had a 
cow, before the one in diq)nte was bought, and that the Utter 
was purchased at Larbsrt market for the pursuer, by her 
brother, the bankrupt, in 1864, and afterwards p«id for by her, 
and that she had always sold the produoe of both cows. 

Parties having been heard, the Sheriff-Subetitiite pronounced 
the following judgment: — 

Finds, that the pursuer has proved ownership, by porofaase 
and poBsessian of the furniture and effecU brou^t frum MU- 
tonbogtokunnybrae, so &r as claimed by her, reserving to 
nutiottlarise any artides so as su£Boiently to extricate the case: 
but Finds that she has failed to prove her property in articles 
subsequently brought to Sunnybrae: Finds that she has proved 
her ownership and possearion of the cow claimed by hv: Finds 
that the pursuer does not claim ezemptiaa of her property 
from the defender's right of hypothec as landlord of the pre- 
mises in which the same were situaiad; but only disputes the 
extent of his said right: Finds, with reference to the extent 
of the defender's right of hvpothec, that the possession was 
tn Vj« of the premises soon after a term of Whitsunday, and, 
that although no rent was exacted tor the period of possesrion 
np to Har&mas foUowing, in the absence of express stipula- 
tion or practice, the tenure must be held to commence and 
endure fkom Whitsunday to Whitsunday, that also being the 
moie common term of entry: therefore, Finds that the pur- 
suer is entitled to vindicate her property fr«n the defenders 
claim as trustee, and continues the interdict to that effect* but 
ncalls the interdict so far as regards the defender's hypothec. 
But dedaring that the defender is bound first to seek recovery 
of his rent and consequent expenses, ficm the subjects of hy- 
pothec not herein vindicated to the pursuer as her property: 
Knds the punnier entiJed to expenses, subject to modifica- 
tion, etc. 

Not*.— The pursuer's procurator argued that the late Mer- 
cantile Amendment Act was applicable to this case. But in 
the first plaoe, that Act has no retrospective power; in the next 
place, thatstatute leaves the law of SootUnd as to reputed 
ownership, and as to a sale without possession, precisely as 
before, but only limits the daims of the creditors of the vendor 
and vendee in the peculiar instance of the price being paid 
without deUvery, so as in that case to assimilate the laws of 
Encland and ScoUand. That possession presumes property m 
the possessor, has slways been the law of Scotknd. But bke 
all other ordinary presumptions, must yield to proof of &ct8. 
In the present case the p«u«uer esUblisbes her purchase by 
the strongest of all evidence, namdy, a judicial puWic sale. 
This, too, was many years ago, and long before her brothers 
insolvency, or tiie defender's tith» to interfere. It must also 
be noticed that the effecU so purchased were not then the po- 
perty of her now bankrupt brother, John, but of her father, 
on whose death she would have succeeded to a portion thereof 
as inheritance. There is evidence that at the time she had 
money wherewith to make the purchase, and there is no proof 
that she did so with money belonging to John or any other 
person. The interdict at her instance against the sale which 
proved abortive, but not from failure of proof, rather strength- 
ens her daim, seeing that she daimed |*roi>erty even at that 
time against her father's credilors. There is not suffidont evi- 
dence of the subsequent purchase of artides, and which easUy 
might have been supplied by the evidence of the sellers in Perth. 
The evidence of property in the cow is not altogether so strong 
as that of the furniture bought at a public sale ; but taken as a 
whole it is suffident in the abecnce of contrary evident of 
ownership in John. ITie pursuer has been in possession of the 
furniture and cow ever since they came to Sunnybrae, just as 
much and more than dther of her brothers, and espedally 
John, who appears often to have been from home. The mere 



drcomstanoe of one of the brothers being held aa the dimt 
tenant^ is not sufficient to vest in him, and hia credttofs, tiis 
right of properly of everything witiiin the premises. TIm 
defendeif's procurator ibunded on a variety of caaea. bvl dii^y 
on that of Audermm y. Bufkaman, S5th December, 1848. 
There can be no doubt that the authorities dted f(o to sortaia 
the ri|^t of creditors to attach subjects in poes es si on of their 
debtor, where a dear right of property is not psoved to exist 
in another. To exdude such ri^^t of property, though btent, 
would be to deprive a person once unfortunate in the werii i, 
from ever having a f unushed house by the hdp of hia friends, 
who, in sudi cases, depending upon the security of the law are 
inclined to purchase their relative's furniture^ and sive it to 
him in loan. Hie case of Andeiscn cannot ataad high in 
authority where such eminent judges as Lords Moocrieff and 
Ivory were in the minority. Besides, in that caae, the ssfe 
was a private one, and the purdiaser was never in poasrssinn, 
but resided at a distance from the house where the fomitare 
was sttuaied. On the pursuer's side, there are two eases 
whidi cannot be so easily got over, as may be the cnse of 
Anderson. Theee are the weD-considered cases, ISKh Nov^ 
1836, /^rcy, and 8th January, 1840, M'DomitalL The first 
branch of the case of Jeffiey was decided by the ps ee on t 
Sheriff-Substitute, when acting at Stirling twenty-five yeers 
ago. A sister succeeded in obtaining a decree from him 
against her brother for delivery of furniture, and sufaaequentiy 
that furniture was found not even to Call under the laadkrd's 
right of hypothec, because it had been wrongfully withheld 
from her, althoiigh in ignorance of the landlord. A stronger 
authority for the right cl property, overcoming the presump- 
tion away from possession, cannot be supposed. Hie case of 
M*DougaU is also a strong authority, selon^ that the sale is 
that case was private, and not a public judicml roup^ aa in the 



Against ibis Interiocutor the defender appealed, and, in sup- 
port of hh appeal, lodged a reclaiming petition, whidi the 
Sheriff (Mr E S. Gordon) appointed the pursuer to anaw a . 
On advising the petition and answers, he pronouiiced the fol- 
lowing Interlocutor, afBiming: — 

Tlie Sheriff having considered the appeal with the redaiai- 
ing petition in support thereof; and the answen fiir the 
pursuer, dismisses said appeal, and affirms the Interiocutor 
appealed from, and decerns. 



Note. — ^The evidence establishes that the pursuer was tbe 
purchaser and owner of the artides of furniture, etc, referred 
to in the Sheriff-Substitute's Interlocutor and Note. Tlie esse 
differs in many material drcumstances from that of Andcssea 
e. Buchanan, 22d I>ecember, 1848, which is founded upon by 
the defender. In that case the fhmiture originally hehmged 
to Gordon, the bankrupt. The trustee on his sequestrsled 
estate had never taken delivery of it; but aJlowed it to re- 
main in the poesesnon of the bankrupt. Andoenn, a fiiead 
of the bankrupt, purchased it from the trustee, but he never 
obtained delivery; and he also allowed it to remain in the 
possession of the bankrupt, the original owner, lliere was a 
difference of opinion <m the Bench; but without attaching toe 
much wdght to that circumstance, it must be kept in view 
that the Court proceeded on the abeeuce of proo^ (prohatioe 
having been renounced,) upon certain presumptiona, and dior 
decision had refer^ice to the special circumstances of that 
case. The facts that the bankrupt was the original owner, 
and was allowed to continue in possesRion of tibe fumitni t^ 
were mainly relied on by the majority of the CourL lliis is 
brought out very dearly in the remarks of Lord Wood, 
in the recent case of Brown or M'Dongall v. M'Arthv, 
8th of July, 1858. His Lordship, in reference to Ander- 
son's case, says, "In that case, although no doubt its dr- 
cumstances gave romn for many observations upon the le^ 
effect of disputed ownership, the judgment was not plaoed upon 
that grouud. Apart from that, it was hdd that the Bankrupt 
Act did not so vest the property and the moveables belonging to 
the bankrupt, in a purchase from the trustee, as to exdude 
the subsequent diligence of the creditors, without his complet- 
ing his right in the usual way required by the law of Scotland 
to transfer the property or moveables; and tiiat the pnrdiseer 
not having done so, but having allowed the goods sold to remsia 
in the possession of the bankrupt, he had never acquired the 
jus in re, and that, therefore, the owner was not divested of 
his original right as owner, and the goods were open to tfar 
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diUgMMOol the poinding oraditor." His LoHahip adds, "that 
this VM olauiy the ground of judgment of the minority of the 
Coari" Brown or M'Dougill^e cmo waa elso one in which 
the originel ownor wm allowed to remein in poea M Bon of the 
eftoti) which had been Mid about » year before, and no de- 
Itnrj (d them waa made to the purchaaer. Hie Court founded 
their iodgment upon these facta. But in the preaent caae, 
John MoKziBon, the bankrupt, ne?er waa the owner of the f umi- 
tun^ etc.; the punuer, wno purchaaed them, took delivery 
and ratabed poaseaaion of them, although, no doubt^ she lived 
in the houae Mid premiaea for which John paid rent. In theae 
oircomstanoea^ it ia oonaidered the caaea of Anderson and 
Bkown, or M'Arthnr, cannot rule the preaent caae. 

Act. A. G. Bud, Auohterarder. Alt. W. G. Youho, Auch- 



6th Apbh, 1859. 

SHERIFF COURT, AIRDRIE. 

(Mb Shibiit Loon.) 

Jaxu MIlbot v. Mavbfield Grixvx. 

Maatar and Servant — Reparation— -OoUaborateur.->ii ptrton 
emjplofed m a coal pUtua drawer, iuttaiMtd bodily injurieg 
from tke foUvug of the roof of Ae road, over whidi he had 
oeotttum to pom, amd vhieh it wu, fty the reffulations of the 
eoUieqf, the emplojfer't duty to nunmtain — ffetd, m an actum 
for rqMraHion, that, notwithitaeidiiig hie havioff appointed a 
en^tdent ^Usff of men fo wperinioid the roade, the drfender 
liable. 



Tke pursuer, a drawer in n pit belonging to defender, at 
Palace Craig, near Coatdyka^ while following hia oaual avoca- 
tion, on 4th March, 1858, auatained aevere bodily injury, iu 
oooaequenoe of a portion of the roof of the drawing road — 
akog which it waa hia duty to paaa — ^falling upon him. He 
brought thia action against the defender, concluding for aola- 
tinm and damagea for the ixguriea sustained, he having been 
thereby confined to bed, or otharwiae rendered unfit tor work, 
fior aeveral weeka. 

The defender pleaded no liability — ^in respect that the road 
on which the pursuer had auatained injury waa, in common 
with the other roada in the ptt^ under the charge of an ex- 
perienced ovenman and roadaman — and l e fet i ^ in aupport of 
liiB defence to the prineiplea of Inw enunciated in the Bar- 
tonahill Coal Campany*a caaea, decided in the Houae of Lorda, 
om 17ih June, 1858. 

Hm purauer anawerad that, aa by the printed rulea of the 
eon&arj, which framed the baaia of the contract between the 
panrtiea, the %n^«**«MWM> of the formed roada devolved on the 
employer, the overaman and roadaman were mere repreaenta- 
tivee of the defender, and not coUaboratemre in the aenae 
adopted in the BartonahiU caaea. 

The SheriffSubetitute, after proof had been led, and partiea' 
procoraton heard thereon, pronounced the following judg- 



Finda it admitted that the purauer waa a drawer in the 
wioe of the defender, at hia pit at Palace Craig near Coatdyke : 
Finds, that on 4th March, 1858, he received severe personal 
Injiuries, in conaeqnence of a portion of the roof of one of the 
<li«vring' roada in aaid pit having foUen upon him, whereby hia 
mine and loina and left knee were bruised or otherwiae injured : 
Finds, that in conaequence of the injuriea so received, the pur- 
suer was confined to bed, or otherwise rmdered unfit for work 
for several wedEs: Finds, that the punuer waa proceeding 
olon^ » regularly formed road, in aaid pit, with hia hutch and 
in the execution of hia duty aa a drawer, when aaid accident 
oocurred: Elnda, that by the printed rulea of the colliery pro- 
duced by the defender, and a copy of which ia said to be given 
to enoh worker as the basis of the contract between the partiea, 
it is atated that the maintenance of the fbrmed roada auall de- 



volve on the employer, that ia, on the defender in thia action : 
finda, that the road in queation waa not in a aafe condition on 
the mominff and at the time when the pursuer met with the 
accident : Therefore finda, in point of law, that the purauer has 
aet forth relevant grounda of action against the defender: 
Finds, that the defender is liable in damagea to the pursuer, 
and aa a aolatium for the aevere personal injuiiea ao auatained 
by him: Finda, that twelve pounds aterlinff ia a reaao n a b le 
sum, as the damage snstidned by and in solatium to him for 
said injuriea: Fiiida the defender liable to the pursuer in said 
sum of twelve pounds sterling, with interest thereof from the 
date of citation to this action till paid: Finda the defender 
liable in ezpenaea, allowa an aoooimt thereof to be given in, 
and remits the same when lodged to the Depute Clerk of Court 
as auditor, to tax and report, and decerns. 

NoTB. — ^This is an action brought by a drawer in a colliery 
aeainst the owner of the pit, for severe personal injury done to 
hun by a fall in the roof of the drawing road along which it 
was hu duty to draw coals. It baa bMn attempts! to meet 
this action by a defence that the owner of the pit ia not liable, 
he having appointed an efiident ataif, consisting of an expe- 
rienced oversman and roadaman, and that^ aa the roada were 
under their charge, the principles of law applied by the House 
of Peers, in the case of Keid and M'Guire v. BartonshiU Coal 
Company, are applicable to this caae. Unleea the Sheriff- 
Substitute baa miataken, not only the prineiplea of the law 
enunciated in theae venr important caaea, but also the facta of 
the preaent caae, the BartonshiU cases, instead of being an 
authority fw, are againat the defender. 

The BartonahiU caaea establish the law, that when an injury 
baa been done to one workman by the negligent act of another 
— ^the workmen being engaged in one common operation or 
work — the master ia not liabto for auch injury. But an import- 
ant exception was made where either there baa been negligence 
on the part of the moater, or where proper precautiona have not 
been taken by him to have proper machinery and properaervanta 
employed. The liord Chancelior Cranworth, in giving judgment 
on the BartonshiU cases, gave a summary of various cases, 
which he held had been rightly decided on former occasions. Iu 
particular, he referred to the cases of Patenony. Wallaee (1 Mae- 
queen 748), where a workman had been kiUed by the fall of a 
large stone whUe in a mine. In this case the Court of Session had 
aUowed an issue to try whether the death had been occasioned 
by the unsafe state of the roof, and the negligence of the 
owners in having so left it when the workmen were sent to 
work there — and strong evidence had been offered to show 
that, though the roof was in a dangen)UM state, its condition 
was known to Patenon, who waa kiUed, so that his death waa 
the consequence of hia own raahnesa, and not of the ownerV 
neglect. The judge who presided on the jury trial was of that 
opinion, and directed the jury that the pursuer could not re- 
cover, and so wiUidrew the case from Uie jury. Exoeptiona 
were taken to thia direction, but the Court of Sesaion auatained 
it. On appeal, the Houae of Lorda oonaidered the exception 
weU founded, and allowed a new trial — a oourae of which Lord 
Cranworth expreaaed hia entire approval, the queation being, 
aa hia Lndship remariced, not as to an injury occasioned by 
the unskilf ulneaa of a feUow-woikman, but whether the injury 
had been occaaioned by hia own raahueaa or 5y (Ae roof not 
having been poperly aecured by the ownera. 

Hia Lordabip referred alao to the caae of Bryden v. Steicart, 
2 Maeqween, 30, where the miners had complained to the 
underground agent of the state of the pit, and, he having re- 
fused redress, they refused to work, and desired to be drawn 
up. One of the men in the course of the ascent having been 
killed, and an action having been brought againat the owner*, 
the Houae of Lords, reversing the decision of the Court of 
Session, held that the men had a right to leave their employ- 
ment, and that their employers were bound to take aU reason- 
able measures for having the shaft in a proper condition, so 
that the men might be brought up safely, and directed the 
verdict to be entenKl for the pkuntiff. 

The distinction pointed by Lord Cranworth between the two 
cases and the BartonshiU cases is, that they turned not on 
the queation whether the employera were reaponaible for in- 
juriea occaaioned by the carelessness of a fcUow-workman, but 
on tike principle that when a master employs his servant in a 
work of danger he is bound to exerdae due care, in order to 
have his tackle and machinery in a safe and proper condition, 
so as to protect him against unnecessary risks. 

His Lordship alao remarked that the master ia Uable when 
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tlw aoddont ooofon from ft dafectiTe sjitam ; and the preteni 
Ix>rd ChftDoelUVf CimlwMBBro^ oxprawd his diituo oonomreiMW 
in the whole of Lofd CVaawcirth*! opinion. 

Applying the prindplei d Uw dedudhie from the aboive 
oMea, the Sheriff-Subotttnte is of opinion that than ere certain 
risks against whaoh the workman ia entitled to hoU himefJf 
p rotected by the Tigilaace of the mastar, via.: againat maalb 
roada, and ahalla, and M&bHwB tadda and maohmety. 

In the pceaent caae it ao happens that the genenl nde of 
hkw 18 ocnfinned by the agrsemsnt of partiea, for by the nilsa 
of the pit, aec. 84, the workmen an andad, i^ in tnYeUiig 
along any foamed ffvotf, or other part of the wotka, "the main- 
tenanoe of which, nndar ttiese gognlatinn% ahall defolfe on 
the empioymv" they meet or aee any fsU from the roofr, or ob- 
aerre any dangerons plaos^ they are immediately to niport it 
to the andergnnnd manager or roadsman. A oopy of them 
regolationa ia said to be deli^orsd to each worker on aooeptiDg 
woric, ao that they pron the obligation ondertalEen hw the 
employer, to maintain the foamed roada in a good and aafe 
state, and that anoh obligatioa ia not derolved upon n falknr- 
wotkman. 

The plea» daamnai fiOaU, ia not aet forth in the deftnoea to 
thia action, althon^ at the bar an alternative plea waa est 
np, that it being the roadnsan'a daty to attend to tiie 
atato and aafety of the roada and roof, he ia not responsible 
for the roadsman's ncs^eet» nor for any omission on the part of 
the oreraman, they being both feOow-woikmsn of the pmsner. 

niia altsmatife plea, it appeara to the ShsriiFSabetitate, 
cannot ftvail the defender, and in |aoaee<1iiig to slato the 
groonda on which he haa arrind at this condnsion, it is doe 
to thepartiea to state, that it haa been aatidkotorily eataUkhed 
that BVaw the oreraman, and Vernal the loadaman, appear to 
be both Bteady and ezperienoed men, and competent lor tiie 
dntiea that were derolTod on them. 

Mr Frew the OTorsman or manager, n witnem for the de- 
fender, atatea that the roof was of *' Uaia^' aome pwts of it 
hard and good, and other parts of it more broken, and that a 
day or two preTiona to the aoddent there had been n foil from 
the roof in the same drawing road— in oonasqoenoe of whkh. 
he sent a man named Sprott to so along ana seoore the roof 
in the whde line of that road. The nm of the road, there- 
fore, was not in agood and salb state at the time, but rsqnirsd 
great watchfnlnem and attention on the part of thoee ha▼i]^; 
charge of it. Venial the roadsman, it haa afaeady been re- 
marked, waa admittedly a steady and ezpsrienoed roadsman, 
bat it IB brought out on cross-eocamination of Sprott, that 
Vernal had bean nbeent from the pit for three days before the 
porsuer waa iigured, owing to hie wifo'a illnnm, and waa not in 
the pit when the foil to^ place n day or two before^ wlisn 
Sprott waa aent to aeeure it. In theee droumatancea the proof 
b^ the defonder that Vernal was an ezperienoed roadsman ia 
of no aTail, and had he been in the pit attending to hie dofy 
the probability is that the accident would not haTO happened. 
But when leave of a b ae n o e is given Vernal to abeent himsd:^ 
what happenst Doee Mr Irew, the oveiaman, aupply the 
want and superintend the roada to see that thi^ are safot 
Not only doea he not do ao, but he sends a man, Sprott, as to 
whooe qualifications for the teak no one speaks^ described by 
Tnw as an "ordinary pidmian," and that only after he hears 
there had been a foil, to eiamine the loads, "with instructions 
to try where he (Sprott) thought it neceasary." For Mght 
that appears on the record, tluit is the only esaminntion made 
during the three days of Vemal*8 abeence, althouj^ by the 
rules of the fit, sec. 16, the roadsmen are required "at the dose 
of the colliers* shift, and daily, to make careful inspection of 
the whole drawing roads,** etc. 

It appears from the evidence that Vernal the roadsman 
bad returned to his work on the morning of the accident; but 
the defender has not called him aa * witness, nor is there any 
evidence either aa to his opinion of the state of the roof, or 
whether he had examined it nt all prior to the aeadma. 
Frew, however, in hi> evidence states that on the "wwi<ng in 
question, one of the worionen reported to him that the roof 
was '^working" or moving at a place forther in towards the 
coal free, than that at which the accident aiterwaitls hap- 
pened—that he took a pick and sounded that part of the roof 
pointed out to him, and as part of it sounded loose and hoUow, 
he sent for prope to support it— that after this he came close 
to, but just inside the part of the roof whidi afterwards foil; 
and when there a collier remarked to him *that stoop is work- 
ing," on which he "at first made light of the remaric, but still 





thoittht it pnidsBt to enmine tlM stoopf and 
heard n cnickiug noise proceed in g tnm tiie 
yielding to the amm oveshsad, and ha '%tenped 
tf lfrh«w had not Mde Ught of the coibsi'B 
firrt made to Um, but had hMtanHy enmined ti 
if whan he heard the cmUag noha he had 
towards the quarter from whkh he knew the fngm 
big that he had hnneifaent far, imtead of goi^g 
accident would hnve been prevented. 

The Sbsriff-Sidistitato has thsnfove fovmad n 
opinion, ttet on the gronnds above aet forth, the 
liable m damagm to Sie pomisr, whkh he baa 
twelve poandiK-4n napeot of the number of 
which he waa entirely idle^ and of Ua bei^ onlj 
lighter work, and to earn n smaller wage when ho 
work. To cone to this dcdsion, it is 
case to decide whothsr Mr Row is to be 
ftoratewr ornotfc although, had it been BO,the 
would hftveheU tha^ as the manager of the pit nbovn 
below ground, hia acts in that oKptxitj beoomn the 
owner of the pit. 

It hi rather remarkable bk iham ndsa, aao. SI, 
foremen are required to desesnd the pit h^frn^ 
sluft begins^ to evamins the drawiqg roads for ~ 
it is only at the dooe of the dnlt that the 
quired to make their inspeptinn, altboqgh an eqaal 
pears in the one one m hi the other, to have it 
that the roada are in n state of aafSsty before the 
begin their labour. 

Both partiee having appealed, Aa flhsoff (Sr j 
adhered, adding the foOou!ii« Note to 1 





Hie Sheriff has perused with mndi p le aa ui e tba 
and able Interlocutcr and Note by the 8heriff-8abetitiite in ttii 
important case, and he baa alao heard dm caae vuiy ably de- 
bated both by Mr Alton and Mr Boee. Thoi^ ImndhMi 
to the Interlocutor, however, it k not without oassddenUs 
diiBooltj. Not fkom any doubt that the Interloootor undv 
revkw is strioay in oontanity botb with the «dd Sootch kw 
on the sulgeot and the obvioua justice of the case^ bat beoaon 
there k eome little difficulty reoonoiling it withaome of tfaeeK- 
preesions used and dieto therein bj the LordGhaBoeDorinde- 
oiding the recent noted BartonshOl Coal Company^ ( 
ChaiMellor there ezpreeriy laid it down, in 
the other appeal Peess^ not only that no 

againrt bk employer fbr damsges on ncoount of ^ 

tained tfaroun^ the limit of n fbuow-workman, but &at those 
to be regarded aa feUow-wotkmeB, not only who 
engi^ed in the same speoies of work. 6«tf «iAo 1 






even used the strong 

that the persons engaged in hoisting tip the miiiesB to the' 

foce^ if not eottaborotewn with them in the aotual oatti]^ oat 
of the mineral from the rock, were still cottaloiatim s, ns thiy 
were all engaged in the aame general eraployment of ooHiBg 
the eoal fkom the rock whkh lay in the mine, and btiinffit 
tothesurfoceforsale. If thk pari of the noble Loid^ apeeA 
k to be taken in ito literal meaning without eomsptiaB, and 
there k nothing inaoourato in the report^ it would hnvo tti 
effect of cutting off all dabns whatever, at the iwetnniw of a 
workman in any mannfactoty or local mine againat km eas- 
ployer, even for the very grosamt CMe of nesligeBfeoa on te 
part of another woricman or peraon emplqyed/wliereby em 
naa been injored or kiUed; beoaoae^ in all anoli maei^ 
the wlkole workmen employed are engaged in tim ^*'«— — ^m» 
work of com p leting n mannlboture or rairing —t"***^!* to te 
surfkoe. Sooh n doctrine^ if received without is-~^«£«n, 
would be equivalent to n total denial of leBef firam tbe bmIv 
in all caaes for iiquriea auatamed in manufisotorlee or ceal 
mines, how grom soever the fimlt of the party by whom they 
were directly oocaaioned, beoauaeit need hardly be eaid that ia 
not one case out of n hundred in whidi the ^ '■ *'n i nn does 
the mlschiei; can he make good any part of the damage Uietety 
oceaskmed. But thnt such a state of mattera ia not only 
trary to the obvious justice of the caae, but to the us 
standing of Engliah Uwyess and jndgea of their own bv, ^ 
obvious from uie consideration, not otdy that in *>>M wry 
case the Lord Chancellor said that the maater wns < 
bound to have the tackling nnd mncAincry oiAt pkim 
crder, and oonsequmtly that he 
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if they were not in good oondition; bat also from hiMobaerviiw 
that the two Scotch cmm refemd to in the Sheriff-Subetitate^ 
Note^ were rightly decided, in one of which a matter was 
ibiud liaUe in damages sustained by a woriiman from » Hme 
falling from, the roof of a eoal mine^ which is a case that very 
much resembles the present; and another in which the master 
was foond liable in damages for iignxieii snstafaMd by the 
workmen in consequence d the breaking of the tackling, by 
which the workmen were hoisted to the top of the pit» who had 
Btniok woric under ciroumstances in which the Coort justified 
them in insisting on going to the top. In neither of these cases 
could judgment have passed against the master if he incurred 
no responsibility whatever from the £sult of a workman in his 
emplojrment, because the damage in both cases arose from 
ue^igenoc on the part of a coUabortUeut', and woold have been 
preventud if they had been sniKciently attentive and ez* 
pericnoed. Without attempting to say where the line is to be 
drawn between liability and noa-liabOity on the master's part, 
and TCspectfbllv waiting till the Court of last x«iort shall point 
out where the line lies, it appears to the Sheriff that the re- 
sponsibility of the defender is established in the present case 
by the foUowing considerations: — 

In the first pboe, bv sec. 34 of the rules and reffulations of 
the mine, a copy of which is proved to have been deliveied to 
every miner when he entered the employment, and another 
being put up at a oonspicuoos part of the pit, it is expressly pro- 
vided that the roof of the subterraneous roads are to be upheld 
by the uuuter, and that the workmen are to be bound to give 
notice of anything they see dangerous in the roofs, and not to 
pass through any dangerous place until the dimger is obviated. 
3d, It is proved here tlutt there *e<u danger in the roof, and 
that it was observed b^ore the sttmes fell which hurt the pur- 
Boer, and the manager had given directionM to have it propped 
up where theereaking had been heard, which was about forty 
pooes from where it ultimately fell; but notwithstanding this, 
the requisite props were not put up^ and the pursuer had been 
•eni forward with his truck by the road surveyor, who was a 
^hort way behind him, before the props had been put up, or 
the danger obviated. Hd, Tho pursuer was not a collier or 
miner who had imy thing to do with the putting up of props or 
the catting of cool, but a rooiltmtm — that is a person employed 
to assist in dragging, with a horse, the trucks from one part 
of the mine to another, and thereforo had nothing to do either 
with the propping of the roof or the cutting of the coal lu a 
note manner. Both at common law and under the express 
rtmtract of partios in this case, he was entitled to rely on the 
mof 1)cing upheld by the master in a nafe state. 4th, Although 
the surveyor and underground manager are proved to have 
been skilful and attentive perronH, yet one of them had been 
a)>sent fur three da3's on leavo, in oonmauence of his wifu's 
illness, and no person was substituted iu his stead. 5th, No 
negligence or reeklcssneas of any kind is proved against the 
pursuer as having occasioned the cata.*itrophe which followed. 

As to the 7iMm/i(»i of damages tbo Hhcriff-Substitute api)eaN 
to have struck a fair maliwu between the extremra of the 
evidence, in which it apiiears somewhat cxoggcrated in this, 
lit* i» similar coKes, on tlio op]v»dtc sides, and to have awarded 
a fair compensation to tlie pursuer for the injuries he suvtaiued. 

Ad. A. Y. KosK, Airdrie. Alt, J. AiroK, Airdrie. 
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SIIEUTFK COURT, OLASCJOW. 

(Mr HifVRiFF Brt«l.) 

WiixiAJi Ormiryoh & Co.'r Siqoi«tbatiox. 

yrtpiestration— Competition— Affidavit— Execntoi^-yitiation 
—Conjunct and Confident — Mandatory. — /n a eompelilion 
far a tnudehkip in a sf^ueslration—IIeUl, (1) toJiere a partjf 
c'tUvM in the Aaraeter of am txtcutor, he mvat produce hi» 
title to the office. (2) That <m ajidarit vitiated by an alter- 
afion of the date and tmm, ex post facto, it bad. (3) The 
rlrrinu of a hrotker^n-taw and fafher^n-iav of the bankrvptf 
rotiehed by the banlrupCs bill only, cannot be entfained. (4) 
A mandate fnf a prindpatt known agents vho hat emitted an 
oath to ft debt dne to the priveipaly it good. 



Iv this competition for troiteeahip^ James Smith, aoooontant 
in Glasgow, had votes amounting in value to £2160 15s 0|d, 
James Thomson, junior, had votes in his frvour to the amount 
of jei816 13s. Notes of objections were lodged agahast the 
votes for both parties. Upon a somtiny, the Sheriff-Siibsti- 
tato pronounced the following Interlocutor, in the note ap* 
pended to which the nature of tlie objections and findings in 
law thereon are fully stated: — 

Having heard parties* prooarators on the notes of objeotionii 
for James Smith, accountant in Glasgow, and James llom- 
son, junior, aoooimtant there, competitors for the oflke of 
trustee on the sequestrated estates of William Ormiston k Co., 
general merchants and importers of foreign goods, Glaigow, 
and of William Ormiston, the sole partner of that company, 
as sudi partner, and as an individnal: Finds and declares, for 
the reasons stated in the annexed note, the said James Smith 
to have been duly elected truMtee on sidd sequestrated estates: 
Finds the unsuccessful competitor, Thomson, liidde in tlie 
expenses of tho oom^ietition. Allows an account thereof to 
be given in, and remits tho same to the auditor to tax, and 
report, and decerns. 

Note. — ^At the meeting for the election the votes for Mr 
Smith amounted in value to the sum of £2160 15s O^d, those 
for Mr Thomson to the sum of £1810 18s, giving tiie former 
an apparent majority of £344 2s OAd. At the scrutiny upon 
the notes of objections, the following votes in favonr of Mr 
Smitii wore held bad, (1,) the vote of C. F. W. Rust, on be- 
half of F. E. 1). Hast of Sweden, for the sum of £140 1 Is 8d, 
in respect that the said sum is brought out in the account^ 
annexed to the afiidavit, as a balance still due upon cash 
advances, ono item of which is for .£500, and no voucher la 
produced to support said item ; (2,) to the vote of T. D. Mar- 
shall for £16 8s 8d, in respect that although the voter datma 
MS executor only of the late Geoige Lumley, be has failed to 
produce his tiUe as executor, (Anderson, July 0th, 1817); (8,) 
the veto of Alexander Kay, daiming for £35 8s, in respect that 
the affidavit was vitiated in etacniialilfm, both the date and 
sum having boon altered by an ex pott facto operation, and 
the latter written upon an erasure ; (4,) the vote of Andrew 
Micf»X claiming for £09 Os lOd, in respect the chumant is the 
lionkrupt's brotbor-in-law, and the daim is vouched only by a 
bill, granted by tho baukru)>t within sixty days of bankruptcVf 
and (5,) the vote of J(»hn Niods, daiming for £97 15s 5d, m 
respect that the voter is the bankrupt's father-in-law, and the 
daim Ih vouched only by a bill granted by the bankrupt. The 
only otiior objection" of any nicety, stated bv Mr Thomson, 
was to the vote of the said C. F. W. Rust, as known agent for 
Ferdenard Glier k Son, daiming for £141 7s Id. A mandate 
was granted by the agent and not by the prindpol creditor, 
wluch it was maintained was extra viret. But, as under sec. 
23 of the statute, a known ocont is ontiUed to emit an oath, 
and under that oath is entitledto be ranked and to vote as a 
creditor; and, as under sec. 63, a vote by a mandatory of any 
person entiUed to vote as a creditor, b to 1>e held as tho vote 
of tho creditor himself, Uio objection to this vote was repelled. 
The above votes, however, which were thrown out. Amounted 
to the sum of £390 Ss, which sum lieing deducted from the 
cumulo amount of Uie votes for Mr Smitii, put Mr Thomson 
in a majority of value of £52 2^ 9}d. But, on the other hand, 
tho foUowin<r voten for Mr lliomson were held bad, viz., those 
of Snmud 1 >:wis, claiming for £2C, John Woolev ft Co , claim' 
iug for £21 4s 0«l, Charles JjawfonI, doimuig for £2G 19s 3d, 
and W. .1. Vale, daiming for £29 0% 5d, to the extent of 
£22 1 Cs 5d, iu rcsi^cct that the bills founded on, as the vonchers 
of these respective claims, wero not producod. The value of 
these renpectivo votes being £97 5il, Mr Smith regainetl a 
majority of £44 17s 7|d. 

For Jaukh Smith— T. O. Wnronr. 

For J.vuRM Thomson — W. B. Faulds. 
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SHERIFF COURT, GLASGOW. 

(Mr Surrtff Bill.) 

BaRR BaOTHKRS AKS Mavdatory r. WnXIAX FoRBlfl. 
Guarantee— Liability of Cautioner — Novation. — A tM goodt 
to B, upon the gwartmtee of Cy at the mml credit; A there- 
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a/P«* tool; pa^maU from BhyhUltmd ctuK amd dUAargtd 
hU daim, B fmU^ to fo^ tk€ hUl at mahtritf, and gam 
Q/naO^er HUoi a renewal, wAtel wot not aeefjdod oi miek hjf 
A; no notice of the ditkoiMar of Qyt ftrOt hUl \wnmg hoen 
piren to C.—Meld, that the eaoHonairtf MigaHom of wu 

mtt^eHTfftu* 

On 4tli Febroaiy, 1858, the firm of D. C. ForiMS k Co. were 
indelyled to the pumien the sum of £130 18e 7(1, on which date 
the defender wrote to the ptmnen a letter of guATMitee in the 
fi)]lowiiig termi: — 

" I hereby hold myeelf reeponidble to ^ou for the eam ol 
£130 18e 7a, bong valiie of^ goode received from yon by 
D. C. Forbee k Co., which enm I goenuitee eheU 



D. 0. ForbeiftCo. beiagmnbleto retire it, eent to ^pv- 
■nef% ee n ranewal fbr one montli, the p r omie wiy note for 
£190, dated 16th Jnne, 1858, also in pvoceai, but tfie 
did not ooneent to receive it ae a renewal, and did not 
it, and do not ftnmd on it in any way in tfaia action: 
that no intimatimi waa made by the pmraen to the deftndv 
of their having taken a bin horn D. C. Fotbea Jfc Co. onfte 
Uth April and dkcfaaigwi their aoooont, nor did the pnmaB 
make any intimation to the defender of the diahonoor of aid 
bill tin more than a month afterwaidi, namely, on the 18lhar 
19th July, by which time D. C. Forbee k Co. had beeome 
inedvent: Fuide, in point of law, that where a creditorigrM 
to ffive time to hie debtor beyond the lindti of Hie erigiail 
obligation, eo aa to tie up the caotkner by virtaa of Art 
agreement from having the OMne remedy he ndgfat odietwiK 

have had, the cautioner ia freed, and, aooordin^y, where cm 

paid you in the beginning of April nextT when yoor ueual I eeUing gooda on the anretyahip of another at the uanal oeifit, 



journey ia due. Of the above mim £87 &8 4d to be paid nett, 
and £48 8a 3d, lean 24 per cent, diaoonnt. I win alao hold 
myaelf reaponRible and guarantee you payment for any goods 
which you may aend the before-deaigned D. C. Forbee k Co., 
tnan thia date to the lat day of Apnl next.** 

The pumera, upon reoeipt of thia letter, continued to aupply 
Forbea k Co. with gooda, and upon the lat of April had doneao 
to the value of £89 8a. Iliereafter the puiaoera brought thia 
notion againat the defender for the aiun of £108 4a 8d, being 
the above aiuua of £130 18m 7d and £80 8b, in oU £220 la 7d, 
leaa paymenta made in oaah by Forbea ft Co. to them, Xlll 
lea Ud. 

The defbider pleaded in defrace, that the puraoera had dia- 
chaiged the defender by giving time to the principal debtora, 
and taking their InU fnr the amount duo without oonaulting 
the defender, and had otherwiae acted in a way to liberate, 
and then that they held aa liberated the defender horn tiie 
guarantee libeUed. 

The SQieriiT-Kubetitute, having heard partiea* proonratora on 
the grounda of action and defenoo before auawer, aUowed the 
defiander a proof, pro nt de jure, of hia avermenta. 

From tlio proof adduced, it appoara that the purauera, in 
the month of April, coUed upon Forbea k Co. for payment of 
the amount duo to thoui ; that Forbcn k Co. not being pro- 
parod to pay tlic wliolc amount in raah, they granteil the 
purauora their bill at 2 mnnUia for £120, .ind iiaid tlie bahmoo 
in oaah, wliorcuimn the purannrH delivered to Forbea A: Co. a 
cliacharged aocotmt ackn(iwlc(I*;iiig acUlcmeut of the whole 
debt; that Forlxsaft Co. Wiw* unable to retire tliclr bUl at 
maturity, aeut to tltc pun^ui-nt ouoUicr note for the aame 
amount, which, however, thuy did not couacnt to roceivo aa a 
renewal on diaoount ; that no intimation wan made to the do* 
fender of tho purauora having takou a bill from Forbea k Co., 
nor did tho purMUcra intimate to tho defender tlie dii«lionour of 
the biU tiU more than a mouth after ita matiuity, Avhen ForlK^H 
k Co. had become inaolvcnt. 

The SherifT-Subatituto havbig thereafter hconl iiarticH* iwo- 
curatora, pronounced iliu fullowing luteriucuUu*: — 

Finda, tliat thia action U fuuuded on tho loiter of guaiTUitec 
No. 6/1, grantod by tho defender to the purauem, of date 4th 
Feb., 1858, in which ho guAnuituea the |iayment to them of j 
tiie aum of £130 13s 7d duo by D. O. Forbea k Co. for goodM 
rooeivetl, and which aum lie guarantcea "shall bo paid in tho | 
lK>fjrinning of April next, when your uaiuil journey ia due:" 
ami the aaid letter farther guaranteoa payment of any goods 
which may bo aent to the aaid D. C. Forbea ft On., between 
the dato of tho letter and tho aaid first day of April: P'ioda, 
that the ponuera called on the Mth of April on I). C. Forbea 
ft Co. for payment of tho amount then duo to them, amounting 
to £180 IGa lid : Finda, that D. C. Forbea ft CV. not being 
prepared to pay the whole amount in cash, the pursuers agreed 
to take the bin No. lO/l, at two montha for £120, and the 
balance in caah, wliich waa accordingly paid, and thereupon 
tho purauera delivered to the aaid D. C. Forliea k Co., the 
diachaiged account in No. lO/n, acknowledging a aettlement 
of tho whole dobt: Finda, that when the said biU fell due, 



either takea a bin which he renewa, or in the expiration of the 
credit takea a biU at a renewed credit, the aurety la dS achai ga d ; 
BdCi Com,, voL I., p. 3G1, note 4; aee alao Sa m md , 1817; 
8 Merwalii* Ap., p. 272; and Obm^r, 1882; 8 Bimg Rep^ p. 
150 ; alao Uwku, Jan. 12th, 1830: Finda, therefore, that in 
the preaent oaae the pursuers having ao transacted with D. C. 
Forbea ft Co. aa to put it ont of the defender'a power to take 
hia remedy againat them at the proper time, tniat ia, the tiiM 
contemplated and apedfied in the letter of guarantee^ the de> 
fender waa thereby diachargod from hia cautionary obligation,* 
auataiua the defenoea and aaaoiliiea the defender: Finds ths 
purauera liable in expe n ses, of whidi allows an aoooont to be 
given in, and remits the aame to the aoditor to tax and report, 
and decerns. 

Hie purauera having appealed againat thia jndgnasn^ Iho 
Bheriir (Sir A. Aliaon) adhered to the Sobetitute'a IntaAi- 
Gutor, appending to hia Interiocutor the followiiig Note : — 

Non.— Hie Hheiiif concurs with the Sheriff-Subatitnte ia 
thinking that the pursuers have^, by their own acta, Ubccatsd 
the defender Ibomthe guarantee granted by him, on aeooant 
of tho primary debtors, D. C. Forbes k Co., and that tkay 
cannot now enfuroe implement of that guarantee. At the ^bm 
the pursuers took the bin firom D. C. Forbes ft Co., the prt- 
mary debtors, for £120, dated 14th April, 1858, at two 
months, they did so without acquainting the defender, and 
baring taken that bin and tho paymenta in caah aa a aettle* 
mi;ntof the whole amount duo, licing then £180 IGa lid, tiiey 
discharged the aoconnt, (No. 10/0) acknowledguig the 
mont, and delivered .the aamo to Fot-boa ft Co. 'Hie 
of tliis bin, without the defisndcr'a knowledge or 
a Hovatio ddnii, and a dischaigo of tho origiaaL debt 
given, though not of the oldor guarantee, i^ch, however, feB 
when tho debt itndf was discharged. The purauera are not 
entitlod to found on the aubaoquent promiasory note lor £IM, 
dated 16th June, at one month, sent to thcnn with the de- 
fender's indorsation upon it; seoiug th^ refused to receive it 
aa a renewal of tho focmw bill, and did not diaoonnt it, and 
do not libel upon it in any way in thia action, and aeeing th^ 
bad, prior to that) discharged the original debt itaelf in April, 
by taking the £120 bin from tho primary dd>torB, wUdi dia- 
chaiTped the guarantee. 

Act. D. Forbes. Aft. J. N.vtrvith. 



lOniMAV, 1850. 
STFAVAIID COURT, KIRKCUDBRTGHT. 
(Mr SnwABD Dikbab.) 

KlBKWOOD AKB MiLLKE V. MlLLAS. 

Sale—Breaking BuOc— Mora— Neutral Cuatody— Penonal 
Kxoeption — Rea Noviter. — A farmer honght a qmmiitg of 
oilcake, which wai r tpret en ted at being of the heal fwUiig^ 
Immfdiatefy after receiving deUvery he became atearc ^ Ha 
inferior qwdity, amd refmed to pay the price, b^ i r toina i 
pouemon. On a wbaeqnent occasion he again rrfnoed jMy* 
meni, and intimated to the Mere thai (keg were at Kberfg to 
take bach the oilcahe.—Ifdd, in an action for the payment of 



SHERIFF COURT REPORTS. 



n 



•^^^aesR- 



the price, thai the pmrehaaer havimg foiled to place the cahe in 
neutral cmtody on diaeowermg Ue imfenoriiff, mwi intimating 
his intention to r^eti it; and having hroken bulk, wu barred 
by pertonal exception from reeUting payment of tite price. 
Statement lohieh lidd tvffieient to ground a plea of bulk brt^ten, 
and render a eondeoeendenee of rea noviter nnncceteary, 

Im Juuo, 1857, the yaaanten, merchuito in Loith, sold a caa^ 
of ailcake in the Stewartry of Kirkoodbright, through their 
agent Mr William Gordon, Auctioneer, Gatohooaeof-Fleet 
The derender, Andrew Millar, farmer, Kem|)]eton, in the 
pariah of Twynholm, porcfaased a quantity of the oilcake, 
which was repriwented aa being uf the beet quality, and equal 
to a sample shown; and got duUvery thereof ou 1 0th July, 
1857. Immediately after delivery rumours reached the defen- 
der that the oilcake was of bad quality, and <»i being applied 
to by Mr Gordon he refused payment, assigning the cunout 
ivports as his resaou for doing so. Again, on 23d September, 
1857, the defender's agent wrote the pnrsuen' law agents 
decliuing payment on the ground oi the inferior quslity of the 
caket, and intimating that the punuers wero at liberty to re* 
move it "ou seuding for it to Kempleton, where it lies un- 
touohcd.** 'Hie defender kept the oilcake in hhi own jft'emises 
from the time of i^ecciving delivery; and it camu out in the 
proof that the defender's daughter had used part of the cake 
for f ee«Jing calves " twioe a^y for a.short time." 'flio present 
action wius raised on 30th October, 1857, for rocovcry of the 
]^iricc. 

Hie punuen phaadcd :— ( 1 .) Oilcake wiu not rejected within 
a proper time. (2.) Bulk broken. (3.) Defender tibould have 
placed the oilcake iu neutral custody. 

The defender pleaded: — (1.) Inferior quality of oilcake. 
(2.) That defender gave intimation of his refusal of tlie oilcake 
as soon as he knew of its spurious quality. 

The only statement in the pursuers* condescendence with 
regard to bulk having been broken was, "and it is believed 
that the defender has consumed a portion of it;" and there 
was no plea in law founded on this: but in the defender's 
revised answeru, the fact was specifically denied, and one of 
his pleas in-law was to the following efiect: — "The defender 
not having broken bulk, and having timeously objected to the 
article, he is not liable in the price thereof." After the record 
was dosed the pursuers lodged a condescendence of res noviier 
t(> have an averment of bulk broken added to this reconl. 

Proof having been led on both sides, and parties' procurators 
hoard, the Steward-Substitute pronounced the following judg- 
ment^ which has been confirmed on appeal: — 

Having resumed consideration of this cause, and advif<ed 
the pleacOngs Nos. 20, 21, 22, 2U, and 24, finds, that the fact 
alleged in article 1 of the condescendence for the ptirsuer, 
No. S3, is not ret noeiter reniem, in reif|>ect 1st, The said fact 
is substantially and sufficienlly sot forth in article 5 of the 
parsners'rerised condescendence. No. 7, in specifically and dis- 
tinctiy denied iu tiie defender's revised defences, article C, and 
3d plea in law applicable to that defence in said revised de- 
ftnoes, No. 9; 2d, The said allegation in the reviled condes- 
cendence was, by Interlocutor of 12th March, 1858, remitted 
to probation; and 3d proof has been accordingly led relative 
to that alloeation : Therefore finds it unnecessary, and refuses 
to add to the record, or to allow farther proof of the fact set 
forth in the condescendence for the pursuer. No. 23, article 1 : 
finds the piusuer liable to tiie defender in the expenses reU- 
tive to the disonssion on the said matter of ree nociier veniene, 
as the same shall be taxed by the auditor of thin Court : Finds 
it admitted that the defender in June, 1857, gave to Mr 
William Gordon, Gatehouse, who acted as the pursuers' agent 
in the Btewarty for the sale of oilcake, an order for a ton of 
the pursuers' said oilcake at the price of ten pounds per ton, 
which Mr Gordon, with the pursuers' sanction, represented to 
tlie defender as being of the best quality, and equal to a sample 
■bown by Mr Gordon when the order was given: Finds it 
]>royed ttiaty on 10th July, 1857, the defender got delivery of 



the ton of oilcake so ordered from the pursuers, and at the 
same time he purchased from the pursuers and got delivery 
of six hundred weight and three<)uartert} more of the same 
oilcake, being the broken part or sweepings of the cargo from 
which the foresaid ton had been taken, at the price of nine 
pounds per ton: Finds it proved that the defender |)laced the 
aaid oilMke in his barn, and afterwards iu his granary, where 
it still remains, diminished in quantity if not deteriorated in 
qualitv : Finds it proved that, immediately after delivery of 
tne oilcake, rumours reached the defender that its quality was 
bad : Finds it proved, that the defender, on being applied to 
for payment of the price of the said oilcake by Mr Gordon, 
the pursuers' agent, declined to make such payment cm the 
ground of its being reported to be of bod quality; and on 23d 
ISeptcmber, 1857, the defender's agent, by his instructious, 
wrote to the pursuers' agents, again formally declining jiay- 
ment, and intimating that the punuers might have the oilcake 
'*on sending for it to Kempleton, whero it lies untouched:'* 
Fludd it neither alleged nor proved, that the defender, either 
ou fint suspecting the quality of the said oilcake, or after 
intimating his intention to rojuct it as of inferior quality, took 
any means for placing it in neutral safe custody, and preserv- 
ing it from oil risks of injury or interference, imtil the rights 
of parties regarding it should be determined : Finds it proved 
that^ in conse<|uenoe of that omission on the defender's part to 
put the said oilcake into safe keeping, the deCander's sister, in 
order to test its quality, took a ix>rtion of it and consumed it, 
without the defender's knowledge or sanction, in feeding twice 
a-day, for some time, the defender's calves : Fmds it jvovcd 
that a ix>rtion of oilcake, taken from the oilcake in the do* 
fender's granary, was transmitted by the defender to Professor 
Anderson of Gutsgow for analysis, and fouud to bo of inferior 
quality; but, with reference to the circumvtauces iu which 
that analysis was made, finds, that it cannot receive etiect 
against tibe pursuers in this cause : Finds, that the defender 
is not entiUod, after having kept the oilcske purchased from 
the punuers for so long a period under his own absolute oaro 
taul control after intimating his inUmtiou to reject it^ and 
having broken btdk and uMd a part of it, to repudiate tho 
bargam and return what remains of it : Theraforei, repels the 
defences and decerns iu terms of the condusious of the sum- 
mons, for imyment to the pursuers of the sum of thirteen 
pounds aud nine pence, with interest at the rate of 5 per cent, 
on the said sum from the date of citation : Finds the defSender 
liable in expenses, except as above disposed of, etc., and deoenis. 

Note. — ^The Steward-Substitute u very &r from disputing 
the vididity and reasonableness of tho defender's objections to 
the oilcsike, as originally furnished to him by the pursuers; nor 
is it iHMsible to doubt that if these objections had been pro- 
pedy followed out, and not obviated by personal exceptions, 
efiect would have been given to tiie defender's pleas, lliero is 
iU>undaut evidence that the cargo of oilcake, out of which tho 
defender was supiilied, did not, as a whole, fulfil the pursuer^s 
representations. It was not aU of the same quality, nor all of 
superior quality. A part of it appears to have been analysed 
for bdioof of other purchasers, ajid found to be inferior; and, 
in some instances, the price originally stipulated was reduced 
to the purclmsers ou account of that inferiority. To that ex- 
tent of redretit*, if not more, the defender would clearly have 
been entitied, if he had asserted his right timeously, and in a 
regular manner. 

It a))i)ears from his own dejiosition that tlie defender objected 
to the (pwlity of the oilcake, abont a lecek after it vat ddicertd 
to him, in consequence of rumours wliich had reached him re- 
garding it, and wished the agent to take it back. This was 
dedin^ by the agent^ and noon afterwards the price was again 
demanded from him, aud a settiement was again refiised by 
the defender on the same ground of alleged inferiority in the 
artide. 

This amounted to a phun iutunation of his intention to re- 
ject the artide. It was then incumbent on him at once to 
return the article to the pursuers, or if that was opposed^ by 
than, or was otherways impracticable, or deariy inexpedient 
from the difficulties or expenses attending it, the oul^ other 
course was tu place it in safe neutral custody, or hold it him* 
self for the pursuers' behoof, that no injnrjr to, or improper 
interference with it, could occur. The defender, unfortimately, 
followed neither of these courses. He intimated, in due time, 
to the punuers his objections to the artide, and his wish to 
return it. The punuen ndthcr admitted the validity of these 
objections nor the defender's right to return the article. I( 
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Ihflj had admiUtd tho inferiority of «2ia article, their opiMel- 
iMNi to ite retom would haTo traneferred to them the rieki 
attending ite retention in the defender'e onstody. Bat the 
defender ondertook all theee ri«k» by retainiiig the artkle in 
Ub own abeolute ooatodT eo long alter intimating hie intention 
to cfjeot it; and while the validity of hU oinectione and of the 
hargain wae nndjdded and onaeovtainea. MoreoTer, the 
rieke incurred by hie retention of the oikake were not virion- 
aiy. For, in oonee^uenoe of ineoflicient preeautione, or in- 
atmotiouB regarding it» a part was withdrawn by the defender*e 
ebter, and need by her in feeding the defender « calvee. It ie, 
in the titeward-Sabiftatnte's o)Anioo, immaterial whether that 
interfereiioe took place with the dofeuder^e Imowledge or not; be- 
canee it wae deariy hie duty to have taken effsctaal meane to 
prevent it. Nor can it Im alleged that the quantity rmoved 
wae eo iurignifioant that no objeotion could be reieed on that 
ground. For, it appeare, that for aooie time it wae given to 
Hie d«feuder*B celvetf twtct-a-dap, and when eeen by Mr Cavan 
ehortlv before 10th Auguet^ 1858, in the defend^e granary, 
it had dwindled from one ton nx. hundred weight and three 
•luartore down to icu tha» one to» ; or, in other wcnde, More 
Man $ix hmmired weiifki and th*re fjuortcn o/ the wiginal 
qwaUUy delivered had been removed or ditappeetrtd. 

It cannot well be maintained, in the face oif theee fecttf, that 
bulk wee not broken while the article wm in tiie defender'e 
euetody, or that it wae kept in each a way ae to alford ade- 
qnate protection to the poreoere. 

It has been held in a comwiteut seriee of dedrioiu*, that when 
an article hae been retained by the porchaeer and bulk broken, 
it oannot be returned on the eeller, however inferior in quality 
it may be to the purchaeer*e order. The Steward-Subetltote 
will (mly refer to one of the lateet oaeos, Jbmjaa and Mamda- 
toriu V. MitckeU, dd Jwte, 1845, where that doctrine hae been 
most Inminoody expounded and fully reoognieed. 

llie only point on whkh the Steward-Snbstitute had at fiist 
aome doubt, wae tke period wAch ML tMM broken. If it had 
been proved that only a mm// quantity had been taken out of 
tho heap, before its inferior quality had been suspected or 
objected to, and for the purpoee of testing the aualtty , the per- 
sonal exception founded on breaking buliwovM have been less 
teuaUe, more especially if (ae in mo inetance referred to by 
T>ord Fullerton in Ranson'n case) " the party taking and using 
the guode had been thrown off his guard by Uie lepreeenta- 
tione of the seller, and relying on his honesty, had uisi sensed 
with that caution he might otherwise have exercised. But 
theee facts the defender was bound to eetabUsk. Now, unfor- 
tunately, no such proof has been adduoed, or seems addodble. 
For the quantity taken has been shown, on reasonable grounds, 
to have been conriderable, and as the defender admits that he 
suspected the inferior quality almost immediately after deticergf 
it must be inferred, in the absence of all {iroof to the contrary, 
that bulk was broken after the qmUily of the article wae tut- 
jKOted oiid objected to. Indeed, the defenders conduct, from 
tinit to Uist, \» irroooudleable with tho supixMltioii tiial the 
article was used incautiously under the belief that it wa« sufii- 
deut. For he not only ap{diod to iNinuon' agent soon after 
delivery, and suljsetiueutly, tt> liu relieved of the article aud 
bamiu altoffoUier, on account of alleged iuferiority in its 
quauty, but lie farther uuitractcd hi:i agent to write to the 
pursuers' agents «o UUe a» 23<f September, 18o7, that tho pur- 
suers " may have the oilcake he received, ou wending for it to 
Kemplutou, cohere it lien nntoueked,'* Ilie defender eaamot, 
with reference to the statement in thut letter, plead cousi:^- 
tently, or honestly, that bulk was broken befotx he hod iv 
jeeted the wticle on the ground of its inferior quality. At all 
events, he has made no rdevant avennent, nor led any evidence 
in support of such a plea. 

The Steward-Subatitute U ruUeved of tliu uei-etitilty of eou- 
sideriug and deciding whether the defuiidur is biured fixini re- 
sisting payment of the article, ou the ground of its inferior 
quality, by the retention of it in his sole custody so long 
without any active measures to return it, or nut it into 
neutral custody, rrm on ike atettmittion that bulk had not been 
brokenf 

That question is not, iu lili opinion, so free from diiliculty 
in the preeent case, in consequence of the important Mpedalty 
that the defender dUl not, at any time, rcftuc to -retwm (he 
article to the eeller, as was done by tlio purehasem iu tlie cases 
of Waitt V. (Hen, 6rA February, 182S), and Ttidgett <(• Co. v. 
M*yair <l' Bramd, *litk November, 1852. The defender here 
was not only willing, but wa^ ap|inruntly dv»4n>u», to roturu 



the artiele, and ii was tiie panoen iriio dedtnad to trite 
back theartfde,aBd inrirtad en tiie baigmin bemg adhend 
to. 

But, on the other hand, the potraers never admitted the 
inferiority of the article eoU and deUvered to the defender, 
and until that fact was admitted or proved, the defender bad 
notalogalrighttoretomtfaeartideu One pari of the csr^ 
eoU to other partiee may have been bad, and rejeetaUe by ths 
pnrohaasrs ou that ground, while the other part of the caigo 
aold and delivered to the defender may have been unexosp- 
tkwable hi quality; ae it appears, from one of the < ^eiBwa l 
reports produced, that the cargo was oompoaed of diSareat 
qnalitMB. Nor is it poosihle to receive and give eflbci to the 
report, No. 18, as a trustworthy analysis of the mrtieic, m 
onffinaUy ddirered to the defemter in July, 1857. The eaoiplc 
submitted lor that analysis was not taken by jndiasl nothorit j; 
with the ooneent cr knowledge of the pnnnen, or by nentnl 
pereons. It wae altogether an e.r parte proceeding aad 
althoniB^ *^ panrosre admit that the analyBa or report, No. 
18, rsfers to the sample of oikake '^referred to in the depori- 
tion^of the said Samuel Cavan, dated 17th Angnat^ 18J8,* 
they expressly den v, or, at least, they refoee to admit, that the 
oikake referred to in No. 18 of p ro c ee s is a feir sample of the 
article sold to the defender. In theee dreametanooa, the re- 

Crt, No. 18, most go for nothing, and it must, ooneequeutly, 
hekl that the defender, while rejectinff the artkle on the 
ground of its inferior quality, b^ U inhaMOoU cmtt/odf from 
Jalv, 1837, whm it wot delivered^ wUU Ae date qf dUpreaeot 
aelton, witkout adoptintf any tlept judidally or rtgaUuiy to 
have his objedione verged, a»d the artieU ronoreri ^reai hit 
po$$e$eion. 

In theee drcnmstancos, the .Steward-SubetitQte » indineil to 
think that withotU the introdnetitM into the coat of the e lement 
of hreakintf balk, there is enough to subject the defenderin 
payment <Mf the price stipulatod. 

In the recent case of M*lky v. Gardtner, 92d Jmu, 1858, 
the retention by the purohaeer in his suk custody of the herM 
soU to hun, from l&th June till 11th August, was held to de- 
prive him of his right to reject the auinui aa vneooBd, 
although he had intimated the unsoundness to the eeller, sad 
his rejection of her om CAe 18^4 Jane taidontheitk Jedy, sad 
although the puivhaser then refused to take her back. 

Adl. W. Ald£B, Gatehouse. 
Alt. W. Cbaio, Castk Doogka, ft D. Jbhkxvb, Khkcndbright 



IItu Mat, 1850. 
SHEKIFK COURT, GLASGOW 

(MK SUCKIFF BJ2J.L.) 

OuMi:;K«>n .Ikr^js andI^umsux a.su Mand.vimk\ r. 1>lai» 

AND Co. 

rriucqisdaud.Xgout — Monk - Ana^fenthauugitntdtiaecdfrouk 
the pureners a qoamtUy of goode in hu own netmc, vUkoei 
diedoeiny the namet of the drfendcre, eeko were the priMcipds 
in the traneaction, — /feld, t/UU the pnrenen havim/ aiiamei 
the jKriod of credit alloteed to the ayent to ejrpirt witkoai 
makiuy a demand for ^yment on the principale, and hmnmy 
afno, euberijHeni to tke expiry of the credit, talrn a jmrtnd 
jtaymenl or teenrity from the Offenl, they were barred frtm 
ditimifif/ the price from the defenders, who had preeiovdy 
$(iikd with the agunt, 

Thxh wan au action iiuseil nt tUo iubtaiicc of Onneixil JcnJft 
& Tliomson, merchants and comuussiuns agents iu Manchvler, 
and mantlatoricfl, agaiuMt Jameti Black & I'o., uierdwnte, itho* 
gow.' Hie Hummons concludes for i«yment by the 
to the purHuers of the sum of SLZVl 12s 6d steriing, lor 
sold by the iwindiial pursuers to Williaiu Wanllaw h Co., 
cominissiou agents iu Glasgow, and which were purcfaaaed by 
the latter in their own name, wiUiuut disekMiug at the tu 
that of ihu dofvudtri, who wu>c their i<ruicipak iu the 
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aetioo, M the punum 1i»t« liiioe VsumA, and for whom fhe 

porchMe WM reaUy made. 

I The defenders in tiieir defenoee deny that Wm. Wardlaw ft 

i Go. acted as their agents in the said transactions^ or tliat they 

I areHaUe in any way for the stun sued for— and explained that 

in ssid transactions, as in others of a similar natore, the pursuers 

I dealt with Wardlaw k Co. as principaLi— and more particularly, 

, that the pursuers, in the transactions libelled, actually elected 

I WsnUaw ft Go. as thdr debtors, and took from them payments 

to aooonnt, and granted them time after the ordinary period of 

credit had ei^nred. 

The record was dosed upon these statements of parties, and 
afker proof had been led, iSheriff Bell pronounced the foUowing 
Inteclocutor: — 

Haviog heard parties' procurators, and resumed considerar 
tion of the proof, producUaus, and whole process — Finds that 
the summons conciudeB for the sum of £812 128 6d, for goods 
sold by the principal punuers to William Wardlaw & Com- 
pany, commission agents, Glasgow, between the 21st July and 
7th AttgusL' 1857, both indnsiTo, the said goods havmg been 
purchased by Wardlaw ft Co. in their own name, without di»- 
cksang at the time that of the defenders, who, it is alleged, 
were their pcindpals in the transaction : Finds that the first 
defence stated for the defenders is a denial that, in the trans- 
actions referred to in the summons, WilUam Wardlaw ft Co. 
acted as their agents, or that the defenders stood iu the rela- 
tion of prindpals towards the pursuers; but finds it proved, 
both by the parole testimony and by the five invoices recovered 
from the defender Drew, being the invoices of the goods in 
question, that the said goods were purchased by William 
Wardlaw ft Ck>., as the defenders' agents, and on their account^ 
and that the said defenders were therefore the prindpals in the 
transactious: Finds that the second defence founded on by the 
defenders is, that the pursuers have lost any right of recourse 
which they might otiierwise have had against them as prind- 
pals, in rvpeot that they so dealt with Wardlaw ft Co. as to 
elect them their debtors, having both given them time after the 
period of settlement had expired, without making any demand 
on the defenders, and having also obtained a partial settlement 
from Wardlaw nod Co.: Finds, in point of fact, that the pur- 
suers were in the habit of dealing Avith William Wardlaw ft 
Oo.'s Mandiester firm as prindpals, and of invddng to them 
as sodi goods sold to them from time to time, and of recdving 
ftcm them settlements in that capadty: finds, in particular, 
thftt it is instructed by the invoices 5/2 to 5/5 indnsive, that 
the goods now in question were inveioed by the pursuers to 
Wardlaw ft Go. as prindpals, and it is not denied by the de- 
fimders that Wardlaw ft Co., in purchasing said goods, did not 
disclose that they were acting maeij as agents: Finds, that 
die terms on whidi said goods were sold to Wardlaw ft Co. 
werv thirty days' credit from the date of the invoiceit, with a 
diacoimt of 1| per cent. : Finds, that according to the dates of 
deifvery, the first parted would thus have b«wn due ou the 21iit 
July, and tho last on the 7th September, 1857; or, if an 
Averaee of the dates had been taken, the whole would have 
beendne on the 3d .September: Finds, that Wardlaw ft Co. 
hskving in the interval forwarded the said goodn, together mth 
aosne others, to the defenders, they paid Waitllaw & Co. in 
full for the same, first by a bill at four months for £1000, 
granted on Slst August and duly retired, and second, by a 
nymeut in cash, on tho 4th {September, of £2C3 12s 6d, all as 
instructed by ti^e receipted account No. 5/6, and not denied by 
the punniers: Finds, that William Wardlaw ft Cc's books, 
fitxm which the production No. 11 contains excerpts, show 
onlj A bfldance of .^411 lis 6d, as due b^ them to the pursuers^ 
but this balance is brought out by takmg credit for a bill for 
£400, AS piud by them to the pursuers on the 22d .September, 
1857, independent of which bill their books show the whole 
sum now sued for to be due, less 21s: Finds, that the said 
bill WBS an acceptance of the Mandiester finn of Lewis Atter- 
bury, Jan., k Co., at three months, from 19th iieptembcr, 
1857, whidi was forwarded by Wardlaw & Co. to their Man- 
cbeeter house ; and finds it proved that it was by them handed 
to tlie pursuers on the 23d September, conform to the recdpt, 
It oc^y of which is contained in the letter No. 15, and is in 
theeo terms:— "£400.— Manchester, 23d Sept., 1857. Re- 
cerred firom Messrs Wm. Wardlaw ft Co., thdr draft on 
J>eww Atteibuiy ft Co. at 8 mos., dated tk^A 19, for four 
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hundred pounds sterling. (Signed) fbr Ormerod Jervis ft 
Thomson, H. Casbigo. (Stamped.)** Unds, that Lewis 
Atterbury, Jun., ft Co. became insdvent before the said bill 
reached maturity, and the pursuers, therefore, cannot now be 
debited with it as a payment, nor, in the state of the evidence 
regarding it, can they be hdd to have taken it from Wardlaw 
ft Co. other than as a security: Finds, that Wardlaw ft Co. 
became insolvent in October, 1857, and the manager of thdr 
Mandiester firm, the witness A. M. Francis^ has deponed — 
The name of the defenders was first given to the pursuers 
about the time of Wardlaw's stoppage. The pursuers did not 
ask fur the defenders* name until after they had repeatedly 
pressed Wardlaw k Co. for payment. It may have been after 
WardUw's stoppage. They, the pursuers, looked to us for 
payment. It was because they could not get the money from 
us that the name transpired.*' Finds, that the pursuers did 
not make any demand against the defenders tUl the 28th 
October, whidi was subsequent to Wardlaw ft Go.'s stoppage : 
Finds, in point of law, that the seneral rule that an unknown 
prindpal when discovered is liable on the contracts wluch his 
agent makes for him, is subject to this qualification, that the 
vendor may predude himself from recovering against the prin- 
dpal by the manner in which he diooeee to transact with the 
agent: Finds, more particularly, that wbUst, on the one hand, 
it is no suffident answer to the vendor's daim, when timeoudy 
made, that the inrindpal has already settled for the goods with 
his agent ; such settiement will, on the other hand, protect the 
principal, provided no demand is made upon him till some 
time after the period of credit upon whidi the agent bouffht 
the goods has expired, the vendor having in the interval dther 
given time to the agent, or otherwise transacted with him, so 
as to lead to the inference that he had dected him as his debtor: 
Finds, that in the present case, although the goods were all 
due and payable not later than the 7th September, 1857, the 
pursuers made no demand upon the defenders till the 28th 
October ther«tfter, by which time Wardlaw k Co. had become 
insolvent, and they had in the meantime so far transacted with, 
and changed the state of accounts between them and Wardlaw 
k Co., as to have taken from them on the 28d September their 
draft on Lewis Atterbury and Co. at three months ; whilst^ on 
the other hand, the defenders, long before any demand was 
made upon them by the pursuers^ settied with Wardlaw ft Co. 
for the price of the goods: Finds, that in these drcumstanoes, 
there was not only sudi laehet on the part of the pursuers, but 
abo such election of the agents as thdr debtors alter the credit 
had expired, as, coupled with the alteration in the state of 
aocoimts between the ddenders and Wardlaw ft Co., previous 
to the former being sought to be chaiged with liability, exone- 
rates said defenders: fterefore, and under reference to the 
authorities referred to in the annexed note, sustains the de- 
fences, and awsoilrifiB the defenders from the condudons of the 
action : Finds the pursuers liable in expenses, subiect to con- 
dderable modification, in respect of the defenders having 
denied in the record that Wardlaw k Co. were thdr agents; 
allows an account of said expenses to be given in, and remits 
the same to the auditor to tax and report^ and decerns. 

NoT£.- -The most recent case ou the important Iiranch of 
law uivdvcd iu this action, upears to be tiiat of Heald r. 
Others, 17th January, 1855, English Jurist, voL I., p. 70. 
It was there very distinctiy laid down that when a man pur- 
chases goods through the medium of an agent^ the seller, 
though ignorant that he is dealing with an agen^ is not pre- 
duded from afterwards sueing the prindpal, unless he so con- 
duct himsdf as fairly to lead the buyer to condude that he has 
elected the agent as his debtor, llie inquiry necessarily fd- 
lowH — What tfhall be held to be conduct on the part of the 
seller that will liberate the prindpal I In the case of Kymer, 
Ist Camp. p. 100, Lord Ellenborough upon this point said, 
and his dicta are quoted as sound by Baron Park, m the case 
of Heald — *' If the sdler lets the day of payment go by, he 
may lead the prindpal into a supposition that he relies soldy 
on the broker; and if, in that case, the price of the goods has 
been paid to tho brukcar, on account of this deception, the 
prind|)al shall be discharged.** It is true that^ in the present 
case, It cannot be directiy asserted that the defenders were 
induced to settie with Wardlaw ft Co., through the conduct of 
the pursuers, after the goods had bec(mie payable to them, 
seeing that the defenders paid their agents in the ordinaiy 
course of business with them before the period of credit allowed 
by the pui-sucm hod fully e.\'|)ircd. But the ddenden cannot 
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be put in » worse position by their prompt payment to Wsrd- 
Uw ft Co., then they would hATo been if they had allowed a 
month or ax weeks to elapse beyond the proper time of settle- 
ment. In point of fact, they paid before any demand was 
made on them by the pursuers; if the demand had been made 
timsously, the defenders would hare had themselres to blame, 
if they hsd been obliged to pay a second time, but they might 
also have had immediate recourse against Wardlaw ft Go. ; as, 
however, the pursuers continued for six weeks to look to 
Wardlaw ft Co. alone, and until their insolvency supervened, 
all chance of relief throt^h them was lost to the defenders. In 
Petgrave's recent treatiM on the law of PrincijxU and Agent, 
the general doctrine, as deducible from the dodsions, is thus 
laid down: — "There is a 4ualificatiou to the liability of a 

r' idpal, in cases where a third party has an election, whether 
shall be charged or not, which is this — If there has been 
any /ocAei on the part of the person seeking to charge the 
prmoipal, so that an alteration is made in the state of the ac- 
oountfl between the principal and his agent, previous to the 
principal being souffht to be charged, he will bo exonerated 
from liability. In the valuable notes tu Suiitlit Leading Catet, 
yoL 2, p. 802, the law is stated thus: — "Although the person 
who has dealt with an agent, believing him to be a principal, 
may elect to treat the afierdisoovered principal as having con- 
trbcted with him, still, if the principal, following the ordinary 
course of business, after his liability to the contractor is com* 
ph^te, altered the state of his aocotmts with the agent^ this right 
of the oontoactor exists, subject to the state of those accounts.** 
(See also Story on Agcncg, p. 528.) In Saiitlii McrcaatiU LaWf 
p. 132, it is laid down, tnat the seller cannot abandon the 
responsibility of the agent, and charge the principal, if he "has 
sumred tiie time for ]iayment to elapee, and the principal to 
alter the state of his account with the broker in such a manner 
that he would be a loser if called on to pay to the seUer, for 
then, indeed, sooner than that the principal should be injured, 
the seller will be taken to have elected the agent for his debtor." 
All this doctrine becomes still stronger when the specialty 
occurs, as it does here, that the agent has purchased for a 
party who lives fnrth of the country where the purchase is 
made. In the case of Thomson, (i^taWi'M Leading Ckuet, voL 
2, p. 286,) Lord Tinterden said : — " In this case the buyers 
lived at Dumfries; and a question might have been raised! for 
the consideration of the jury, whether, in consequence of their 
living at Dumfries, it may not have been understood amouff 
all persons at Iivsrpo(^ where there are great dealings wiw 
Scotch houses, that the nlaintiflii had given credit to Mr Kime 
(the Idverpod agent) cnly, and not to a person living, though 
not in a foreign country, yet in that part of the King's domin- 
ions which rendered him not amenaUe to any process of cm' 
courts." In his notes (Id,, p. 811), Mr Smith says:—" In 
each case it is a question as to the intention of the parties, to 
be collected from the fiMsts, and the circumstance of the prin> 
cipal being foreign, may be sometimes considered as of great 
weight in the determination of that question. Thus, in an 
ordSiary sale and purchase of goods in this country, it is per- 
ha|is not an unreasonable inference of fact that the parties 
residing here are looked to as principals, where there is no 
stipulation to the contrary." Now, it is in evidence here that 
the pursuers had had a long course of dealing with the Man- 
chester house of Wardlaw & Co., and had setUed all their 
transactions with them alone. It does not even appear to have 
suggested itsdf to tiie pursuers to inquire whether Wardlaw 
ft Co. had bought the goods in question, as agents, till alter 
their insolvency. The witness Francis says: — "The pursuers 
looked to us for payment; it was because they could not get 
the money from us that the defenders* names transpired.** 
Hiey not only looked to Wardlaw ft Co., but they took frt>m 
them, either as a partial payment or as a security, the bill on 
Lewis Atterbury ft Co. some time alter the account was past 
doe. It surely cannot be held that they were entitled thus to 
Ue by and thus to transact with the Manchester house, and 
then, when it came down, to turn round for the first time 
on the defenders. If such were the rule, it is difficult to 
say when it would be si^e for a principal to settie with his 
agent. 

The pursuen appealed against this judgment, and the 
Sheriff (Sir Archibald Alison) adhered, adding the following 

Note. — ^It is hero admitted on both tddes that the facts of 
the caHC aro correctly abridged in the Shcriff-Sul»«tituto8 
Interlocutor- Ihc law idsui ui laii duwu l>y him, is gcuenilly 



admitted to be correct. But it is pleaded that» by the latec 
authorities, an esoeptioin is admlttea to the general rale, whkji 
applies here, as there was a payment by Black ft Co., the 
prmcipsls, to Wardlaw & Co., the agents, during the currency 
of the period of credit, which, though made in good faith, did 
not liberate thj priuci^jal, at least as to that portion of tiie 
price. Siot'ctf on Agency, p. 449, is also founded un to the 
same efiect. In the case of Heald, i-cferr^ tu by the Sheriff- 
Substitute, the whole authorities^ are summed up by Baron 
Park, and the import of them is, that where the conduct of 
the seller has reaJly worked a wrong to the buyer, a^ by in- 
ducing him to alter his condition with reference to the princi- 
pal, or affecting the accounts between them, the principal will 
be liberated. The general rule certainly is, that a aeller has a 
claim against au undisclosed princapal, when ho discovos him, 
but that obligation cannot last for ever. It is subject to the 
limitation that tiio daiiu must be made agunst the principal 
teinpe^ire, and that thin, in cai>es such as the present, means 
within the period of credit, which the seller himself has giyen 
to the agent or broker vrho made the purchase, to pay the 
price. Here, the fumishings of the goods took plaoe between 
the 21st July and 7th Augiwt, each parcel being to be paid 
for in thirty days. The defenders settied with their agent^ 
Wardlaw ft Co., for all the furnishings except one, after the 
period when the credit had expired, the 7th September being 
the date when the credit for the price of the last psroel expired, 
and on tiie 22d September the sellers take frvm the agents a 
partial payment or security bill for £400, di^»d 19th 8et>- 
tember, 1 857, at three months, drawn upon Attesbory ft Co., 
and it is not till the 28th of October, after the insolvency of 
Wardlaw ft Co., the agents, that the porsoers, for Uie first 
time, make a demand upon the present defenderv, it» tbsn 
discovered princiijals, for the price of the goods fonneriy 
settled fur with the agents. Under the authorities refeni ed 
to by the SherifitSubstitute, and in the state of the £scte as 
found in his interlocutor, the Sheriff concurs with Imn in 
thinking that the demand is not well foonded, either in law 
or equity. 

Act, JoHK Naibuith. au, Darikl FoBBBa. 



13th May, 1S50. 

SHERIFF COUKT, GLASGOW. 

(Mb SHBRirr Dbll.) 

Waodell v. Gbat ft Co. 

Landlord and Tenant — Damages — Acqni e soe i ic e . — Jleidg tkai 
where, in an <ifer of leate, cAe nJbijoct wa» daeribcd at 
" Wilkie*t (Hd BladttmUk's Shop,** and the tukjeH ms afttr- 
vsardt tued a$ a blaekmnitlCs amd wrighft tkiop combined, tkt 
tandlord^s daimfor damaget on itt datmetum by Jtrt wot 
barred, in i-etped that he had seas and aeqmeooed in tke re- 
pairs and alteratioM made on tke prtmitet, and that tkeat, 
froM their nature, indicated that they were for tkejmrpom e^ 
adapting theiafor carrying on eaid tradea. 

In this action the circumstances were these: — The defeadsn 
carry on business as agricultural implement maken, at Uddi^g- 
stou. By letter, dated 24th July, 1856, and note tbenio 
appended, dated in October foUowing, they made offer for 
premises known as " Wilkie's Old Blacksmith's Shop." TUi 
offer was in the first instance accepted ysrbally by the 
pursuer, and he, in terms of the oflbr, proceeded to pat the 
subject of the let into repaur before finally aocepiing it 
in writing. These repairs having been executed, and the 
defenders having entered into possession, the pursuer, on the 
26i^ May, 1857, by letter of that date accepted the ~ ~ 
offer-.adjectiug to his acceptance the qualification, 
that the defenders would not be allowed to use the 
otherwise thau as a bUwkamith's shop— and that» if they 
tu be ui-ud OS a \^ right's shop} the dofcnders would hav«s to pay 
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tlieeactmpraiiiiamofiniimaoe, and be liable for MiyloM that 
might be sottained by the ponaer by their w twing them. — 
The Babjects were destroyed by fire in Jane, 1857. Tender 
the policy of inianmce the ponaer recovered £249, but aver- 
zing that the turn so recovered did not cover his actual loss, he 
btonght the present action concluding for £300 of damages, 
in rsspect that the fire had been occasioned by the defenders 
ocnverting the premises let into a wright shop» or at least by 
using part of them as such. 

The defender averred in defence that the pursuer was aware 
at the time of the let» that the premises were to be used as a 



posMsaiou, but rather that he acquiesced in it^ though stating 
that he consider*^ it dangerous, as making fire more likely; 
Fiuds that even in the pursuer's said letter of 25th May, 1857, 
above quoted, there is no absolute prohibition of the partial 
use of said shop as a wiight's shop, but only an intimation 
that if at> vaed the pursuer would hold the defenders liable for 
extra premiimis of insurance, and any other loss sustained in 
consequence of such occupation: Finds further, and teparaiim, 
that the pursuer has felled to prove that the fire which took 
place in said premises on the 5th June, 1857, was occasioned 
by the mode in whidi the defenders occupied the said shop, or 
by any feult or n^ligenoe on their part: finds, on the con- 
trary, that all the evidence goes rather to show that the fire 
was communicated from without^ and apparentiy wilfully, by 



blacksmith and wright shop, and that the repairs, etc., made . xv - j ^ * t.- * 

by hun indicated the purpose for which tlie premises were to ! «>me person or pers^ unknown, to the woodwork of the roof 
^?~^ !vTv:v.J*^^2L ^-*.**v:i.«i#™..-«.«* near its north end, there being at the time no fire of any s«t 



be used— that he had received payment of the half-year's rent 
due at Whitsunday, 1857 — that he then knew the premises 
were being used as a blacksmith and wright shop, and had 
thna aoquiesoed in the defenders so using them. 

Proob having been led for both parties, •Sheriff Bell pro- 
nounced the fiaUowing Interlocutor: — 



_ heard parties* procurators, and resumed considera- 
tion of the proof, productions, and whole process: Finds that, 
in as fiur as the summons concludes for several sums of rent, 
amounting, in etuitmh, to the sum of £30, the same are ad- 
mitted to the extent of £13 10s, and the balance is denied, in 
nspeot it e£yrs to those parts of the premiies which were 
dertroyed by the fire, which took place in June, 1857: Finds 
thal^ in as fer as the summons concludes for the sum of £300, 
in name of damages fbr the loss occasioned by the said fire, 
the defence is the same as regards the said bidaace of rent, 
namely, that the fire was not occasioned, as the pursuer alleges, 
by any negligence or breach of contract on the part of the de- 
fenders, butby some otiier cause over which the defenders 
had no control, and for which they are not responsible: Finds 
that the said fire broke out in that part of the premises com- 
monly known by the name of "Wilkie's Old Blacksmith 
Shop:" Finds that ^o defenders made offer for the said shop, 
in addition to other premises in which they were previously 
tenants under the pursuer, by the missive letter, no. 5-3 of 
the summary process produced herein, which letter is dated 
July 24ih and October 22d, 1856: Finds that the pursuer ad- 
mittedly accepted said oifer verballv, and the repairs stipn- ; 
lated for were ordered and executed at sight both of the pur- \ 
suer and defenders: Finds that the defenders got possession i 
of said shop prior to Martinmas, 183G: finds that, after the I 
defenders had been for a good many months in possession, the 
pursuer wroto to them on the 25th May, 1857, the letter No. 
44-1, in which he formally accepts their offer of 24th July and 
22d October preceding^ with the following modification or ex- 
planation: — "Having offered for and taken these premises as 
a blacksmith*s shop, you will noty of course, be at liberty to 
use them, or part of them, unless properly partitioned off, for 
any more dangerous purpose, without being liable for the extra 
premiums of insurance, and any other loss that may be sus- 
tained by snch more dangerous occupation : ** Finds that, in 
answer to this letter, the d^enders wroto immediately the letter. 
No. 5-8 of said summary process, of dato 20th May, 1857, In 
which they say — "As to any further conditions as to Wilkie's 
oH smith shop, we recognise nothing further than what we 
have slready mentioned in our offer for it. With insurance, 

ete., we can have nothing to do. It is used for the purposes we ! matter of expenses, for a reason to be afterwards stated, but 
contemplated when taking it, as you know very well, and (we) : he has arrived at this condusion upon somewhat different 



will so use it as the requirements of our business Ru«^gest, and , grounds from those stated by him. The view of the case 



within the premises, a (act distinctiy deponed to both by the 
last persons who left the shop on the n^ht of the fire, and the 
first who entered it after the fire was discovered, and who saw 
the roof blaring, and no fire below from which fire could have 
been communicated to the roof: Finds still further, that the 
pursuer, who admittedly received from the Sun Insurance 
Company the sum of £240 for the damage done by the fire, has 
fetlttd to prove that the said sum did not cover the whole 
damage sustained by him, much less that a sum of £300 is 
still exigible for damage not covered by the insurance: Finds 
that the report now in said summary process is entirely ex 
parte^ and was apparentiy written out or dictated by the pur- 
suer himself, according to the evidence of James Scott and 
James Littiejohn, two of the nominal reporters, as well as that 
of the witness William Barr, who refused to have anything to 
do with stud report: Finds that no receipts or voudiMS of any 
actuid expenditure incurred by the pursuer in making repairs 
have been produced, and the inference on the whole is, that 
any loss occasioned to the pursuer by the fire has been com- 
pensated by the payment made by the insurance company, the 
more especially cousidering that it is instructed by the esti- 
mate No. 54 of the damage claimed by the pursuer fix>m said 
insurance company, that the whole estimated amount was 
£200, and it is f oruer instructed by letters in process that the 
pursuer afterwards expressed himself well satisfied with the 
office in paying him £240: Therefore sustains the defences, 
and decoTRS against the defenders only for the said admitted 
sum of rent, namely, thirteen pounds ten shillings, but quoad 
tUltra ajttsoilries thein, and dismisses the action: Finds the pur- 
suer liable in expenses; allows an account thereof to be given 
in, and roroits tiie same to the auditor to tax nnd report, aiul 
decerns. 

The pursuer appealed to Sheriff Alison, who adheretl, but 
on somewhat different grounds. The following is his Lord- 
ship's judgment: — 

Having heard parties* procurators under the pursuei-'s ap- 
peal upon the Interlocutor appealed against, and having made 
avizandum and considered the proof and whole process, for the 
reasons stoted by the Sheriff-Substitute, as also those contained 
in the following Note — adheres to the Interlocutor complained 
of on the merits, but with this variation or alteration as to 
expenses, that Aa^/ costs only are found due to the defenders, 
and quoad vltra dismisses the appeal. 

Note. — ^The Sheriff has arrived at the same conclusion in 
this case as the Sheriff-Substitute has done, except on the 




Wright's and partly as a smith's shop: Finds that, although i is so great that it appears to be an inversion of possession, m 
in the original missive offer, No. 5-3, they describe the shop ' point of law, to change a shop tsken as a smith's shop into 
as " Wilkie's Old Bbcksmith Shop,** they, at the same time, ! either a carpenter's one, or a sho)> used as a smith's and car- 
mention that tiiey propose to take it in consequence of being \ penter's one jointiy. It is proved in evidence here that while 
abort of room at their works, aud that, among other repairs, the ordinary rate of insurance for a smith's shop is from 2s 6d 
they will reauire a cart entrance to be made, "so as to allow 
Norwegian narrows to go out nnd in:" Finds it proved that 
the repairs which the pursuer sanctioned and saw made were 
of a character to adapt the shop to 1 o used by wrights as well 



to 3s per cent., the risk for a Wright's shop is so much greater, 
that the rate varies from 25s to 31s Cd per cent., or from ten 
to fifteen times the amount It is evident that an inversion 
of possession is committed by a person who takes premises to 



as by smiths, and there is no evider ;^e that the pursuer ever ' be occupied solely as a smith's shop, and subsequentiy converto 
absolutely prohibited said use, or tr. ated it as an inversion of them into a wrigbt's and siuithV shop joinUy. 



y. If, therefore^ the 
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qaieacenoe rtbtti iptia ff faetU, in th*t inversion* tliej voold 
in nU probftbiliiy have been found liftblc in pnrt^ tX levt, of 
the dftnuigM ■ought. 

Attn 3h2as< MriiDorH. .Ut, T. G. WTbight. 



13th Mav, 1S5I». 
SHKHIFF COURT, OLASOOW 
(Mb SHERipr Bell.) 

ABCHJBALD J0HX8TON r. B01\XF.Y AND BlCK. 



OMo had retted here, the SheriiF wonld have held that an iuver- * the preraisei were onginnlly taken, as for a blackMoiilh'a diop. 
■ion of poete w ion had taken place which thnw the wmu upon The defendem' expenses are modified to a half, bemae ■!• 
the defenders of proving that the fire which oisued had been thuugh the defenders have been in the circum9tano«;s '*—'*"*M 
accidental. But, unfortunately for the pursoer, the case for him ; from the action, they were in fault in the outset in inverting 
does not rest here. It is true that in tho original offer which ; the possession, and inducing a state of things imminently, sad 
the defenders made for the shop, it wam oxpreiBsly stated that * in the highest degree hazardous. Bnt for the 
it was taken for a tmitKi shop^ and, if nothing more had en- 
sued, the subsec|uent conversion of it into a joint smith and 
carpenter's shop would have been an invorsioo. But, unfor- 
tunately, the subsequent conduct of the pursuer was such as j 
to lead the defenders to believe that the conversion of the ; 
premises to the smith's and carpenter^s shop fuid been aeqmetetd \ 
in hff A»M. For it is proved that, while the pursuer was fire- : 
quently, and sometimes every day, inspecting the premises when j 
tae changes were going on, he made no complaint from the ' 
beginning of November, 1836, till tlie end of May, 1857, that I 
these chimges amounted to an inversion of the possession, and ' 
could not M aoquiesoed in by him. Neverthdess those changes 
were of a kind which unequivocally proved the intention to 
convert the premises into a joint smith and carpenter's shop, 
for not onlv were wrigfats' boidies and a wood radc put up 
without objection, and windows struck out in the roof to aUow j Interdict— Awignatlon of Moveabka— Betenta Poeaesoone.^ 
^ li/Tht to strike on the wrights' h«ich«^uton the 9th of jj^^^ ^j^^ .^ ^j^ circmnManee$, tki mdt ^ not one filing 
May, lod7f tne pnnner wrote a totter, produced ra prooees, ' • .. * ^t m^ ^1 w 1 j » a^ 

in which he approved of the w«k executed "on thedd ; ««rf'»''Af i>tw«0JM o//A« ifmaiJA/f i^ir JswiiAwiif <4tf. 

■miths8hop«toi0oawi»edasaicr^A/*ts&Oi},M€flsori;60iii4;rjre^ j Thb respondents, on ]i<t Nov., 1858, caused certain articles 
e^tofnymuitfa^r Thb deouively proves th^ although ; ^, household fumitun?, in possession of Bobert John^tM, 
the change wflv an mvemon, it was homologated by the pursuer. I . x . /^i >. 1. • j 1 *_ ^ 1 1 

He on^t, therefore, found upon hU oW^letter if 26Si May, 1 P^*« "^ Glasgow, to be pomded on an extract decrr.^ ob- 
1867, in which he states that the joint oocnpation most not be ' *•"»«* in «« >«*»<» at their Instance against him. Imn -di- 
attempted, and a partition run between the wrig^t's shop and ately thereafter Archibald Johnston, who is Robert Johas^icn's 
the smithy, and that he would hold the defenden liable fbr any father, presented a petition to the ^eriff of Lanaikshire set- 
danuge w extra inaurance for this not boing done, m » |»rt ! ^ ^^h that the artides poinded belonged to Lim, and 
of the contrsxrti of lease He mav, however stiU hold It as a » ^ ^ respondenteA^ be interdicted bom 
lenous warning given to the defenders of the great danger . I'^J"*© "^^ •*" .^^i^u^otiw »uviuu *^^ ^ . «^ 
with which the inversion of the possession would be attended, interfering therewith. He produced an assignation by Bobeit 
which would throw the oniu upon them of showing tluit any Johnston in his favour, dated 21 At July, 183T, by which, *'Ia 
Bubsemient Gre which took pboe had been casual. consideration of the sum of twenty-five pounds sterliii^ beiag 

2d, If, therefore, it had fPpeMed firom the proof whjdi has : ^j.^ ^^^^^ ^f good, ^^ and delivered by ArdubaU 

l>een led, that the fire which broke out in the premises m June ' t v * ^«j ^f ^.u .,i...»..wwi ♦« «* k^.» *\^ .„,,„, i ^ 
foUowing had been owing, in any degree, to the joint occupa- ' Jo^"*on, and of cash adx-anoed to me. bemg the agn»ed on 
tion, or had been other than merely accidental, the Sheriff \ !>«<» or value of the household furniture, and others aftsr- 
would have held the pursuer entitled to such additional damage j mentioned," the granter sold and made over to the petitioner 
from the defenders as he could show was legitimately sustained I the whole effects poinded. The defence was, that the furniture 
by him, over and above tho sum of £249 recovered from the ,,^ j^ poawwion of the respondents' debtor and was his pro- 
Insuranoe Com«my. Bat it « he^Aat the pursuers' case A pioof hanng been allowed. Robert Johnston was 

entirely breaks down. Not only is there no evidence to con- t^ v , *^ , , ^ , * , ^ ^, , , , , . . 

-'' - '' - exammed, and stated that the sum acknowledged to nave 

been received by him had been advanced in several saois 
before the granting of the assignation; that there was no 
stipulation at the time the money was advanced as to the 
furniture, and that the fumitiire had all along remained in 
his possession. It was admitted by the defenders, that the 
petitioner, if examined, would concur with his son — and no 
further proof having been led, it was contended for the 



nect the fire with the joint occupation of the premises, but the 

proof rather tends to tiie reverse. It is proved that the fires 

were all put out when the premises were left at 8 o'clock p.m., 

that the fire broke out at 11, and was then first seen in 

the roof near where the rafters lay upon the wall, and that 

although there was a rack of wood in one part of the shop, and 

the carpenters* shavinn had more than once taken fire before ; 

yet there was no visible communication between the fire below 

and the fiames from the roof, and the rack of wood was at the 

opposite end of the shop from whore the fire was seen. The petitioner that the sale had been proved, and that delivery 

deWders' tbeory Js, that the fire from the roof was kindled j necessary to complete his titie. The respondonU 

maliciously from the outside ,■ but not only IS there no evidence I , , , ,^ . ,^ ^ ^.' 1 . -u ^ li \* 

of^ a diabolical deed, but the evidence seems to piedude 1 P»«^ed, (1,) That there was no sale m the sense of the Mei^ 

it because it is proved that the roof was partiy slated and j cantile Amendment Act, 18j6, sec. 1; and (2,) That the iv- 

partiy tiled, and there is no evidence of these having been i spondent's debtor was the reputed owner of the effects. Mr 



fvoken or the roof entered from the outside. 

Wme the Sheriff to hazard a conjecture as to the real origin 
of the fire he should think that it arose from a few sparks from 
the fire in the smithy having risen np and settled in the inside 
of the roof or possibly among some shavings that had got up 
there, in consequence of its having been used as a wrights 
Aop, But that is mere matter of conjecture, and cannot 
afford any solid ground for dedrion. In this state of matters 



Sheriff Bell pronounced the following judgment: — 

Having heard parties' procurators, and resumed considera- 
tion of the proof and whole process: Finds, that the piarsner 
has failed to prove tiiat the poinded eflbcts in question are his 
property: Finds, that they admittedly belonged to the pur- 
suer's son, Robert Johnston, who is the defenders' debtor, but 
are said to have been assigned to the pursuer by the 




had entered into posseision, of the alteration of the premises, 
evidentiy pointing to the joint occupation of the premises as a 
Wright's shop as well as a smithy ; and 2d, in not having been 
sucoeflsful in tracing the conflagration which subsequenUy en- 
sued, after the warning that he had at length given of the effect 
of the joint occupation, to any otiier cause wmch might equally 
have arisen hod tiie occupation been confined to that for which 



nation, nor the parole evidence adduced in eoicsa, shows that 
there was a hanajide sale of the aaid elSscts, it being, on the 
contrary, instructeil tluit the defenders' debtor executed the 
said assignation voluntarily, at the suggestion of a Sheriff's 
officer, not for any price paid him at the time, but in respect 
of alleged prior advances made to him by the purraer: F^ds, 
that such a transaction is not a sale fidling under the provvMn^ 
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of Mc. 1 of the MeirauitilA Law Anundmeiit (Sootlaod) Ad, 
and both the reel and reputed ownenUp lemained witii the 
defenden' debtoTi ai in any qnettkni between him and his 
erediton: Therefore aostains the defencesy recalls the interim 
interdlet formerly granted, and disnusses the petition: Finds 
the pursuer liable in expenses, of which allows an account to 
be i^ven in, and remits the same to the auditor to tax and 
report^ anddeoenis. 

On appeal. Sir A. Alison adhered in the foIlowxDg terms: — 

Having considered the Interlocutor i^pealed against^ and 
reviewed the process, and heard parties' procurators under the 
pursuer's appeal, in respect the assignation founded on by the 
pnnuer is inter eonjunctot, and it is admitted that no deliTery 
of the efleots followed on the allesed assignation, but the 
articles remained in the possession of the party aeainst whom 
the decree and diligence was directed, for a period of above a 
Dismisses the appeal and adheres to the Interlocutor 



AU. T. G, Wbioht. 



AcL J. L. ItASQ, 



18th Mat, 1859. 

8HEBIFF COUBT, GLASGOW. 

(Mb SREBiFr SntAXHiBV.) 

Kmr, BoLTOsr AND CoKFASY V, M'QUATEB, et € contra. 

Consignment — ^Advance — ^Power of Sale — Intimation. — An 
advance wot made by hill ai six momihe, an the aeenrity of a 
eoneiffnment to Singapore, hut the proeeede of eale of the 
comi^fnwtmtvferenoigt^iaeni to rtpay the advance. — ffdd,in 
an action at the eongigneeif tnetanee, for the d^erence hetween 
the proeeede realised and the advance made, and in a counter 
action, conjoined with the former, ai the eoneignei^e inttance, 
for the difference hetween the pricee at whith the goods were 
oM and tkooe under whitk, according to him, they ought not 
io have heen sold — that the consignees were not hound hy restric- 
tions imposed upon the sale of the goods after consignment — 
that they were not obliged to give the consigner an opportunity 
of r^aying adtances hy intimating theif' iniention to sdl 
hrfore entering the market, and thai when there is no express 
restriction along with the consignment, the consigness are 
presumed to haive the power of setting at discretion, 

Tsoi party M'Quaker consigned goods to Syme ft Co. of Sin- 
gapore, receiving an advance of £103 by bill, at six months, 
on their security, from the Glasgow firm of Ker, Bolton & 
Co., who have a share in the Singapore business. 

The bill was drawn on 19th October, 1855, became due on 
23d April, 1856, was several times renewed, and lay over 
neeriy two years without being retired by the aooeptor, 
SfQaaker, till at last the parties Ker, Bolton ft Co. had 
to retire it themselves. 

In theMcSroumstances Symeft Co. sold the consigned goods 
to xefMky the advance, but the proceeds were less than the oon- 
tents of the acceptance by £16 19s. For this sum, accordingly, 
Ker, Bolton ft Co. sued M'Quaker. His grounds of defence 



(1 .) That the Glasgow firm, (Ker, Bolton ft Ca,) were agents 
mod partners of the Singapore firm, (Syme ft Co.,) in the 
mstter of consignments. 

(2.) That the consignmoit was made upon the exp r e a a oon- 
dUtion that the goods were not to be sold under certain prices 
paid by him, and r e p r e aan ted to be cost prices; that they were 
io. sold withont intimation, and that, consequently, not only 
warn he not liaUe for the sum sued, but they were liable to 
him for the difference between the prices he had paid and the 
prioea the goods had brought in the market 

H^Quatey therefore, nted aa aotkm Hor this diffM«noe| 



amounting to £27 3s 7d; and to the suit Ker, Bolton ft Co 
pleaded-"* 

(1.) That they and Syme ft Co. were totally difbrent firms. 

(2.) That they did not receive any note from M^Quaker at 
the time of the consignment; restricting the sale of the goods 
to certMn limits. 

At this stage the cases were co]]j<nned, oh eontingentiam, 
and a genersl proof allowed. 

In the course of proof it came out that the Glasgow and 
ffingapore firms were substantially the samei, so &r, at least, as 
the transactions in question were concerned, but that there 
was no condition or obligation come under by them at the 
date of the consignment, that M'Quaker's goods should not be 
disposed of under pricee fixed by him; besides, the letter 
restricting the power of sale was not written till 1st August^ 
1856. To this letter an answer was sent from Singapore 
on 15th October of that year, wherein Syme ft Co. do not 
say thej will obey the instructions they had received, but 
merely say "contents noted." 

After debate on the concluded proof the SheriflT-Subetliute 
pronounced the following elaborate judgment^ repelling the 
defencee for M'Quaker in the action at Ker, Bolton ft Co.'s 
instance; sustaining them in the counter suit^ and finding 
M'Quaker liable in fuU corts in both:— 

Finds, in point of fact, that M'Quaker, the defender in the 
leading case, and who was then carrying on business in John- 
stone, on or about 19th Oct., 1855, consigned per the ship 
Jacatra^ deven cases and sixty-six tins sewing thread, 
through the firm of Ker, Doering ft Co., merchants, Glasgow, 
to tiie house of Syme ft Co. at nngapore, for sale on commis- 
sion by that house there; and there accompanied the goods an 
invoioe, of which No. 7 of procees is a copy, the go<^ being 
stated at 5s per gross, and Is 8d and 7|a per doaen respec- 
tively: Finds^ that concurrent with the oonsignm^ent, the siud 
Ker, Doering ft Co. granted the defender their acomtanoe for 
£103 at six months date, and which became due on 22d April, 
1856, as an advance on the said consignment^ and the defender 
as an adknowledgment subscribed the letter of date^" Glaa« 
sow, 19th Ootobor, 1855," appended to the summons at Ker, 
Bolton ft Co.'s instance; and in which letter he engages to 
provide cash to retire the acceptance at maturity : Finidsi, that 
at the date when said goods were consigned, and advances 
made — it is not proved that any orders were given that the 
goods were not to be sold below any price then fixed — and the 
consignment was therefore made unconditionally: Finds, that 
when the said acceptance fell due on 22d April, 1856, the 
defender M'Quaker feiled to provide cash to retire it in terms 
of Us obligation, although required to do so, and it was retired 
by the present pursuers: Finds, that the said goods were 
dulv despatched to, and received by Syme ft Co. at Singapore, 
and a sale of one case thread was made and reported on 15th 
May, 1856, amounting, oonfonn to account ourrent appended 
to said summoni^ to £20 14s 2d, and of the account sales of 
that transaction Ko. 8 is a copy; and the defender does not 
complain of tibe prices realised for that case: Finds, that the 
i defender wrote axnoi to Syme ft Co. the letter of 1st August, 
1 1856, (No. 9 of process,) and which was duly received — 
wherein he states that his 100 yards three<x>rd spool thread 
" is invoiced at selling price here (Jobnstone), chaxges added as 
per note at foot, and says — You must not sell more to nett 
under cost;" and the note at the foot referred to contains 
items of tiie cost of the thread amounting to 5|d per gross: 
Finds, that on 15th October, 1856, Syme ft Co. wrote the 
defender in answer tiie letter No. 10 of process, acknowledg- 
ing receipt of his letter of let August; but expressing r^gre^ 
that they had still to advise a dull market for sewing thread, 
and citing the selling prices of that date, they conclude — "We 
are consequently unaUe to find buyers for any portion of your 
stock, at rates that would remit cost:** Finds it not proved, 
that after receipt of that letter, the defender wrote to, or 
received firom Syme ft Co., or the pursuers, any other letters: 
Fmds, that after deUying till 15th July, 1857, but without 
any communication bemg nuuie to the defender, (the amount 
of the said acceptance remaining still unpaid by the defender,} 
Syme ft Co. sidd at Singmre the remainder of the thread, 
and mliaed, aooording to m Mid aoooont ourreut^ £82 12| 
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M, and of Um aeoonnt nlfli of that tnaaacftion No. II ii » oopy: 
Finds, that tlw prio« at which this iMi sale was made were 
less than the lasft prices quoted in the defender's letter of 1st 
August^ 1856, and were uader the prioss stated in the invoiee 
which aooompaaied the goods when oonngned: Finds, that 
the pricce realised on hotli sales, after deducting commission, 
intsrest^ and charges, amounted to £15 19s lot than the sum 
adTanced when the goods were consigned; and this Is the smn 
for wliidi the parsuen Ker, Bolton k Co. sue the defender, 
and they maintain that they were entitl«d to sell to reimborse 
tho adTanoes made, and these prices are less by £37 2s 7d 
than the note of the cost prices given in said letter of 1st 
August, and for this difierenoe the defender sues Ker, Bolton 
k Co., on the ground that the sale was made contrsiy to the 
defender's directions as to the price: Fhids, that it is not 
alleged by the defender, M'Qoaker, that the last sale in July, 
1857, was made by Syme k Co. recfcleady, or at rates under 
cunent prices: Finds, that the firm of K!er, Doeiing k Co., 
with whom the defender originally transacted, has meiged in, 
or is now r eprese nt ed by the preeent puttnecs ; and in these 
ooyoined aotums they are dealt with on all hands as entitled to 
sue for the adTances made by the fonner finns, and as liable 
to answer for the alleged deficiency on the sales: Finds it 
noTod that the pursuers' firm is, as a firm, partners of the 
Aouse of Syme A: Co. of Singapore, and liable for any breach 
of agreement or condition in the matter of the defenmr^s con- 
signment; and firom these iindings in fact, Finds, m Utm, 
that in the absence of express contraot otherwise^ as is the 
case here, " Where goods are consigned to one at a distance, 
there is an im^died mandate to sell at such price and time as 
may seem most beneficial; and this is espedally to be inferred 
where advances have been made on the goods." JBrfft Cbai., 
by Skaw, voL 1, p. 178; (/ReUly, Hill, May ^ Co, ▼. Jt^ray, 
7th June, 1821; 1 Shaw 61; (/re <C- MUlar r. J«^ray, 81st 
Jan., 181S: Finds, that where goods are so oon^gned, and 
advances have been made upon them oonourrently with the 
consignation, it is not within the privilege of the consignee to 
alter the nature of the mandate to seU at discretion, which 
such a transaction implies, by any after instructiona limiting 
the powen of sale to a fixed or certain priee— the consignee^ 
when the goods were consigned, and advanoes made, having 
acquired from the consignee, at the same instant* an authority 
to sdl at disorstion, coupled with an interest in the goods, 
which authority thereby became ixrevocable, Storey on Ayeney, 
(5th ed., 1857,) sec. 477: Finds, that the prinoiile of kw is 
different where the goods consigned without special orders 
have not been advanced upon contemporaneously with tiie 
consignation — ^in such a case the consigner is entitled to vary 
the implied mandate, to sell at discretion, and to aasiffn limits 
to the consignee's authority, and, in case after consignation, 
while the consignee is in course of seUing the goods, be makes 
advances to the consigner, he merely acquires a lien over the 
goods in his hands for the advances; but the nature of the 
mandate, under vrhich the goods come into his possession, 
undergoes no change, and may be varied or revcSced at the 
oonrigner's pleasure^ even after his fiulure on requisition to pay 
the advanoes; but subject always to the consignee's hen, 
SmiOrt V. Sandert, 12th May, 1848; 5 Mamning is Qremger v. 
ScottM, Rep. 895: Finds, therefore, that the defender's pro- 
hibition to sell under the last prices, as stated in his letter of 
1st August, 1856, was ineffectual, and that the pursuer's con- 
stituents, Syme k Co. were entiUeid to sell the goods at their 
discretion in July, 1857, at the prices then received, whidi 
are not denied to have been the current prices, and the sound- 
ness of the discretion exercised has not been assafled by the 
defender: Therefore, in the action, Ker, Bolton k do. r. 
M'Quaker, repels the defences, and finds the defender liaUe 
to Ihe pursuers in the sum of £15 19s, and with interest as 
concluded for. And in the action, M'Quaker v. Ker, Bolton 
k Co., asBoilxies the defenders from the oondusioos thereof: 
Finds the parhr M'Quaker liable to Ker, Bolton k Co., in 
the expenses ol both actions; aUows accounts thereof to be 
lobbed, and remits the same to the auditor to tax, and report^ 
anadeoenis. 

NOTB. — ^The dedsion of these conjoined cases tuns on the 
i»wer of M'Quaker, the defender in tibe leading caae, to revoke 
the original implied mandate to sell the consigned goods. As 
stated in the record, M'Quaker alleges that the goods were 
consigned "on the condition that they should not be sold 
under certain prices, which he repreeented to be the cost prices." 
And on this condition the oonngnment was aooepted and an 





advanoe made. Had this statement been proved, the rssslt 
could easily have been forsseen, and the caee would have pre- 
eented no dUBculty. But the statement has not been proved. 
On the contrary, the note of the cost prices, and the dirsoliea 
that the goods were not to be sold under theee prices and 
charges, (whioh in the summons, M'Quaker v. Ker, Bolton 
k Co., were said to have aooompanied the cosisigBnen^ were 
not forwarded to the ponnsis' Ibreign hones tiu Isl August, 
1856, a date after the goods had not only besn reesived at 
Singapors, but after one case of them had aetoaUy been sold. 
No document relating to the consignment^ wben siiiislly 
made, is prodneed, except the letter of die defender, M*Qaaker, 
acknowlec^g the advance aooeptanoe on the good% and fanid- 
inghimeelfto ftnrnish ftmds to retire H; bat, in that letter, 
there are no limits to the authority of the fioreigB booss to 
sdl, and the prices stated in the invoice have never been pn- 
tended to limit the consignees; like all such fanroacas, it maq^ 
furnished an index to what the oonsigner wished he might ob- 
tain for his goods, but ^Moifted no directions to take tiisss er 
any higher FKices if he oooU get tbsnt-^cr leseer psiesi if the 
msrket, after a fair trial, would not afford so mnch. 
tranMction was, therefcrs^ one of a very commnn kf 
consignment of goods, to be made the most of in the 
pbMi market It was a consignment without special 
tions, and implied disosvtion in the consigneee to seU at what 
times and prioss they miffht in their iudgment deem asost ad- 
vantageoua. In a simple case of tnis deeoription, the < 
signees' authority might, of ooum, be entirely reoafisd 
altered, and limits set to their diecretion whenever the 
signer choee; but other dsments and ii 
wbsn the consigner anticipates the market, and obtaiaa ad> 
vances on his goods. Tbess advances, made ai the time ef 
consignation, or afterwardg, lead to diflhrent 
according to the Bheriff-Snbetitute's view of the law, 
in his Interlocutor. When goods have been 
out special instructions^ sad Mvaaoes have beea 
made on them bv the agent to whom they are nnnsignad. tbs 
went is investsd with an aManiy and mttretit 
their nature — ^it is an authori^ to sell at diaoretian — and on 
the faith of which the adfances have been made. The fast of 
giving advanoes at the moment of oonsignmeBt^ oonftn mem 
than a lien on the goods until the advances are repaid; itean- 
ftea an irrevooahle anthority to seK, and not marefy to kM 
until reimbursed the amount advanced. In a faffing 
nutfket, or in a market subject to mutations in the ~ 
of goods to suit it, certain kinds might beoome : 
totiSly unsaleable, or a glut might render a eale 
remunerating prices, for a whole seaeon; but in either 
it would be unreasonaUs to argue that tiie advaaciiig 
were to take these ridks and Vi out of their monej fiir an : 
definite period. So it has beoome eettled that the oosuwi 
ii entitled, in casss like thess^ to aeQ and reinihaiae 
independently of any attempt on the part of the oonaagner to 
alter the authority originally given. Speaking of a nMreantSe 
factor^s power once confe rre d , IVofessor Bdl aaya — "ffniii 
or tacit revocation by act of the principa], or by Heath, brndi- 
ruptcy, or inaanity will hava no effect either to deprivn the 
fhotor of the benefit of his authority in extrinafing hunHif 
fkom transactions already begun, or from the mfisegneMoes of 
his having acted,** 1 Om,, 489. But still more enlidtly, 
and appropriately. Justice Story states the law — " Whore sn 
authority or power is oouplsd with an interest, or where it is 
given fer a valuable cansi d e rati o n , or where it is n past sf 
seonri^ then, unhns there ii an uipiusi stipnlation thm it 
shall be revocable^ it is from its own nature and rhainrtsr, 
in contemplation of law, irrevocable, whether it is ea^reassd 
to be so upon the free of the instrument co uimiimf ^ 
authority or not," Cqmh, on ike fans rf agemeg^ (6lL od«) 
voLiiL,477. This learned Jurist citss a vasielj of 
support of the dootrine thus stated; hut the noted 
case, Brvw%y. M*Gra;a, 14 Piter'M Ba^ 480, an ~ 
wards underwent much consideiation oy the Sui 
New York; in Marjidd v. Ih^i^fLaM, 1, teid/ercrs Stp^ Oemt 
Mep., 860, may be regarded as aa anthority entitled to 
reqMct. There, as in the pressnt cMe^ the 
at the precise time of the consignment^ and 
directions were given to the agent; then^ hot 
dpal sought to direct the sals of the ^pooda in 
with his own riews; bnt^ in pronounontg judgment tho Oosb^ 
through Justice Story, ruled that^ '^where conrigimMntis 
generally, without any speoUb cidsn aa to the timacraodaef 
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mJe, taxd tha fiustor malcM •dftaao&t, or inenn li»biIitieB on the 
footinff of Buch oonrignmeat> th«a tha legftl presumption is 
thttl the fsotor is intended to be clothed with the ordinary 
rights of fikctors to sell in the sKeroise of a sound discretiiHi, 
at snoh time, and in such mode, as the usage of trade and his 
general dntj require^ and to reimburse himself for his ad- 
'vances and Ijabihties oat of the proceeds of sals; and the oon- 
■igner has no xight» b j any subsequent orders given after ad< 
vances hare been made or liabihties incurred by the factor, 
to suspend or control this right of sale, except so £ur as respects 
the surplus of the consignment not nec e s sa ry for the reim- 
bazaement of such advances or liabilities." {See this judgment 
fmeted in Storv, on Agenqf, p. 95.) 

At the debate it was strongly urged by the defender, 
M'Qaakst, on the authority of the case Smart ▼. Sandere, 
whidi was twice argued before the Court of Conmion Pleas, 
and finally decided in the Easter term of 1848, Mannimg, 
ToL v., p. 895, Cfremger and SooU, that a diilerent rule prevailed 
in the oommetcial law of this country; and that whether unre- 
paid advances remained or not, that the consigner of goods, on 
vrhibh advances has been made, was entitled to control their 
Bale and to vary the original mandate of the consignee to that 
eflbet. And, at first dght^ Smairfe case seemed an authority 
in point, but the SheriffSubstitute has oome to the oondosion 
that it does not conflict in principle with the law as stated by 
Justice Story, or with Engush text writers, who also state tfaie 
law as that eounent judge has done. In SmarCt case the 
goods were consigned without any advance being made at first. 
The ftctor undertook the sale, having no other orders than are 
im^ed in the relation of nrindpal and agent, of being oon- 
troUed at pleasure by Ms prudpal ; but after the consignment 
had been made^ and after the relation between him and his 
principal had thus been formed, the factor made advances to 
the principal, which eventually, when required, he did not 
repay ; and the fiMstor, contrair to the orders of his principal, 
■old the goods to reimburse his advances, at prices less than 
ihoae below which the principal forbade him to sell. The 
question arose whether, in these drumstances, the factor was 
entitled so to sell ? The Court held that the factor was not 
entitled to sell contrary to his principal's instructions; but 
Jfutice Wilde, in delivering Judgment, having noticed the cases 
In which the irrevocable authority of factors to sell to cover 
advances had been recogmsed, then proceeds: "The result 
a|Mpears to be, that where an agreement is entered into on 
ouJteieHt conaideratum, whereby an authority is given for the 
purpose of securing some b«iefit to the donee of the authority, 
euek an autkoriiy u irrevocable. This is what is usually meant 
by an authority coupled with an interest, and which is com- 
monly said to be irrevocable. But we think this doctrine 
applies only to cases where the authority is given for the pu/rpoee 
of being a eecttritf, or, as Lord Keuyon expresses it, as a part of 
the security; not to cases where the authority is given inde- 
pendendy, and the interest of the donee of the authority anses 
afterwards and incidentally only. As, for instance, in the 
present case, as disclosed by the 18th plea, the goods are con- 
signed to a factor for sale ; that confers an im|med authority 
to sell. Afterwarde the &ctor makes advances; tins is an 
avthority coupled with an interest, but an independent autho- 
rity and an interett avleequtntly arising. The making of such 
an advance may be a good consideration for an agreement , that 
the authority to sell shall be no longer revocable ; but such 
an eflfoct will not, we think, arise iudependently of agree- 
ment" 

The Sheiiif-Snbstituto thinks the principle thus broadly stated 
in Smarfi case does not aflbct the rule of decision in £romi v. 
M'Qravf, or the circumstances of this case. Here the autho- 
ri^ and the interest were not independent and oociurinff at 
cUnerent periods, but were dependent on each other, and hap- 
pened contemporaneously. The advance was made on the 
goods consigned subject to the nature of the authority there 
conferred to sell — ^that authoriW was to sell on discretion, and 
the consigner accepted the advance, giving that authority 
which beoune thereupon irrevocable until the advances were 
repud. In SmarCe case, the advance was made on no such 
fiwting, and the Court simply held that to entitle the consignee 
to secure such irrevocable authority, he ought to have made 
it the subject of express agreement at the time of advance, for 
until that time he got aiid held the goods under an authority 
whidi was revocable at the consigner^ pleasure. 

An appeal was taken by M'Quaker, and alter hearing parties, 



the Sheriff Principal adhered, appending to his judgment the 
ibUowing Note : — 

Note. — The Sheriff-substituto has pronounced a very ela- 
borate and able interlocutor in this case, in the whole findings 
in which, the Sheriff entirely concurs. It appears that the 
original consignment of the goods was made in the usual way 
from Glasgow to India, for sale, without any limitation as to 
the price to be got for the goods. The sum of £103 was 
advanced in the form of a biU, at six months, upon the con- 
signment, shortly after the goods arrived in India, and this 
bm lay over unpaid for eighteen numths, the goods being in 
the meantime still undinosed of. On the 1st of August, 1856, 
the consigner wrote to the consignees that they must not sell 
any more of the goods below prime cost» an invoice having 
accompanied the goods when consigned, and the consignee 
answered that they noted the contentB. But this letter was 
written after the advance had been made in the form of the 
bill above mentioned. The consigner M'Quaker was aware 
that the bill was lying over impai<( and had been successively 
renewed, and at length the Indian consignees sold the goods 
for their own protection, and the nresent action is brought at 
the consignees' instance for the baJance due upon the advance 
made over the price received for the goods. In these circum- 
stances, the weight of authority seems to be in favour of the 
opinion in point of law, that the sale by the consignees was 

i'ustifiable, and that the consigneer is bound to acquiesce in it. 
!t is quite true that, in the general case, a consignee, even 
when he has made an advance, \b bound to intimate an inten- 
tion to sell the goods to the conrigner, in order to ^ve him an 
opportunity of repaying the advance, and preventing tjbe pos- 
sible sacrifice of the goods. But in the droumstances that 
here occur, where the consignment was made from Glasgow 
to so distant a country as India, without any limitotion or 
restriction as to price, and an advance is xnade npon the 
strength of that vadimUed consignment^ and a bill granted for 
the advance by the consigner, which lies over for nearly two 
years, the onus seems to lie upon the consigner of repaying the 
advance, and thereby acquirmg the entire conmiand of his 
goods. If he does not do that, and allows the consiguee to 
remain so long under tiie burden of lus advance, the latter 
becomes entitled to take steps for his own security, and the 
consigner has himself to blame, if, by not relieving him of the 
advance, after so long a period, he sustoins a loss by the sale. 

Act, JoHiT Kebb. AU, John Clark. 



24Ta Mat, 1859. 
SHERIFF COUBT, BEBWICKSHIBE. 

(Mb Shvbiff Wood.) 

Hblkn Stxwabt r. Williah Baz. 

Process — Proo£ — Hdd, that the pureuer, in an action of flior 
tion and aliment, ie hound to have ftroof at the firtt diet, to 
rdnU any evidence adduced hy the defender againH her eredu 
bility, thou^ iueh evidence could not hare been anticipated, 

Thx pursuer ndsed an action against the defender, conclud- 
ing for payment of certein sums as aliment of her illegitimate 
child, of which child the defender was the father. Decree 
passed in absence; but the case was afterwards re-heard, and 
the defender minuted "that the defence was a denial of the 
paternity of the child in question.'* 

The record was then closed, and proof was allowed under 
the following Interlocutor: — 

The Sheriff-Substitute having closed the record, aUows to 
both parties a proof of all facte and circumstances relevant 
to support this action and defence, with conjunct probation, 
and assigns Thursday, the tenth day of March next, for the 
proof proceeding before him, within the Court House, Dunse« 
at eleven o*dock forenoon. 

At the diet the pursuer adduced evidence in support of her 
action, and the defender adduced proof in support of the de- 
fence. He further produced witnenes to prove facta tending 

I»2 
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to impeach the pmnur*! orediUUtj; the itetemimti on tfak 
Utter heed were now heeid of far the first time^ and wwe 
of nuh ft Baton that they eonU not b j any poanbility have 
been antkipated bj the panoflr, who nvaRod that thej 
were groady ontroe. lite defends craTed cbmnndaotton, 
and the ponmr objeoted, and OMvod to have the diet oon- 
tinned, that Ae might "jjmtk" her e o^jm e t prorf. ShehaT- 
ing tymtwo** her witeeaMi in ooi^jonot evidenoe to that tat 
the defender, aa to the fiMta ahowing that he waa in her oom- 
panyatUtehov^eto^bnt not to nbot atatementi aftoting 
her oharaotar. 

The Sheriff-Sabetitate (on 15th March) nfoaed the ponnei^i 
mqneit, and dxoomdiiood the teem fcr proving agamit both 
partiea. 

Against this the pmsner i^pealed, and pleaded— 

That theqnestion was whether the parties are bonnd toba pre- 
pai«d to lead both proof-in-efaief andoo^jmietpsoolatoiMtf^cf, 
orat«9araf« did$; that the Aotof Parliament oontemsJateo 
that the praof ahoold be oontiniioas if pomible, and shodd OB^ 
be adjourned on oanse shown; that the fiurt of wishing to con- 
tinoehercoqanetproQfyWasasidlkiAntoanse; thattherseord 
had been closed on a general denial, which amoonted to nothing 
more than a plea in ]»w,withoat any statement of &cts on either 
■de^ and that the proof addnoed to aflbct her eredilnlity oould 
not have been anticipated; that the s t a t eme n ts were antroe^ 
and thnt sooh ooold be proved by the parties lefcrred to; that 
it was ont of the question to espeot her to be prepared to re- 
bat irtfitfmf** which she had never heard of befiirs, and that 
as coi^nnot proof was allowed to her, she was entitled to an- 
other diet at which to complete it^ to prevent her action being 
farmed by a rwTriM, which was not what the ESheiiir Court 
Act contemplates. 

Answered for the defender— The qoestion was whether oir- 
oamdaetlon, wbioh followed on the proof and coiyunot proof 
led by the parsner, should be opened np; that no soflkient 
oanse haa been shown for a oontiniiation of the diet; that the 
ponasr ought to have stated the points wbUh she wished to 
nbnt^ and the witeeaMS she meant to addnce, and that her 
mere wish to lead more conjunct proof was not a soiBoient 
cause, such as the Act contemplates; that as ahe had tried to 
filiate her child on the defender, ahe ought to have been pre- 
pared at the diet to vindicate her character against every poa- 
sible objection. 

The Sheriff (Mr Bell) pronounced the following Inter- 
locutor: — 

The Sherifl^ having resomed consideration of this case, with 
the reclaiming petition for the puxiuer, No. 16, and answers 
thereto for the defender. No. 17, the Sheriff-Substitute as 
advised by him, refiises the desire of the said reclaiming peti- 
tion, and adheres to the Interlocutor complained ot 

Ad. T. Bbooktuld, Lauder. AU. J. P. M'Watt, Dunae. 



the meeting caOed lor eleotiag a (luslee and 
wfaioh was held on the 81st day of December, it 
by a mi^jority in nomber and fimr^fifttiB in value of tti 
ton present or represented at aaid meeting that the 
should be wound-up under a deed ofanangement» and ttatan 
applicntinn should be presentsd to the Sheriff to shl |a iim dais 
in the ssq uu st iatiun fer n perfod not e ae aetling tipo m o siths, al 
in terms of the <* Bankmptqr (Scotland) Act, 1854,* and paril- 
cdarly saeticBa 36, 86, 3T, and 88 tberaot 

The bankrupts having leported this vssolnthm in tim I 
tfaay ptsssntsd an appHoation for sist acoordingiy. 

That hte Lcrdddp ahoold sist all protedura in tim ssU 
aeqnestraticB far a pssiod of two moniiis; and tkereallar, en 
n deed of airaQgement^ duly enterad into and ezsoBted, la 
tMina of the statute^ being produoed to UaLordahip^ audi 
snob farther order or proceedings aa to Urn ahoold i 
approve of such deed of arrai^emeBt^ declare tha aaid 
tration at an end, and appoint the judgment of neall to be en- 
tered in the Begister of Sequestrations, and on tiie naaigin of As 
Begkter of InMbitiona; nasrving always tha fidl eflbct of Aa 
said a s qu es iration in aa far aa might be naoeasaiy far Oe par- 
pose of preventing, ehaOeoging, or setting aaide pirf B e i a « 
over the estate; or to do otberwisi^ eto. 

Tha Sheriit having oanndered the appiwatjosi, (on iik 
January, 1859) ordered service iqton thoi 
voted against the vesohition, their mandatwia^ 

abandoned, by one of the creditcts, (on llMh January) hepio- 
nonnoedan Interiooutor, in iHiioh ho— 

Ttnds that n majority in number and four4illiw im vafam of 
the creAton, sssembleil at the first statutory iniielliqt have 
resolved that the es t a t e s of tiie bankrupts oggfat to be womd-np 
under a deed of arrangement, that such wieolntinn hm beoi 
duly carried, and tiiat the present lyplicatfcm ia maafBiaMs. 

two months fkom this divta. 
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Adeedofarvangement between the bankrupta and 
fiftha in number and value of the whole crediton on their 
in the inoantimn been eseoutad and rr whi wdi, 



27th Mat, 1850. 

SHERIFF COURT, GLASGOW. 

(Mb Shbuft Bill.) 

HUHTKB, NbWALL ft C01fPAHT*B SIQUZ8TBATIOV. 

Bankruptcy— Deed of Anangement— Composition Contract 
Sdd, tkiU ituno objeOumtoaDced ofAmmgemaU Aai 
ii eomprdiendt inter alia a Compotilitm Contrael — Ciremn^ 
ttaiteai»whkhaJ)eed<^Arrangewienlhddnolum'eatonabU- 

TsE estates of Hunter, NewaU k Company, warehouaemeD» 
Glasgow, and William Hunter and James NewaU, both ware- 
housemen there, the individual partners of that company, as 
such partners, and as individuals, vrere sequoBtrated by the 
Sh«tfrfiCLilMld(8hiioonthe2addajof December, 1858. At 



* DiBD or ABRAVonaarr. 
deedof arrangement) entered into and eam m ite d by and 



between Hunter, NewaU k Company, warehoi 
gow, and William Hunter and James Newall^ both 
men then^ the individual partnen of the aaad company, cntte 
one part; and the subecriben^ named and designed in fhe test* 
ing dause hereof creditors^ or mandatories fbr creditora in te 
seqaestration of the said Hunter, NewaU k Company, and 
William Hunter and Jamea NewaU, and constituting four-fifths 
in number and value of the whole creditors of the said Huntsr, 
NewaU k Company, and William Hunter and James NewaU, 
on the second part; Witnesaeth — ^lliat upon tha 22d day of 
December, 18S8, the whola eetates of the eaid Hunter, KowaB 
k Company, and VTiUiam Hunter and Jamaa Nawall, wete 
seqoesteated by the Sheriff of the County of I^narlc, by virtaa 
of the "Baakruptqy (Sootiand) Act, 1858,* and tho <-Bnnk- 
ruptcy and Real Secnrit&ee (Sootiand) Act, 1857:" Thnt nt the 
statutonr meeting of creditors on tiie said sequestiated 
held at Glasgow on the Slat day of the said month of 
ber, 1858, for the purpoeeof electing one traatee <m the ., 
of tile said company, and individual partners, or aenarafee 
tees^ or trustees in succession and oommiss&oners in the snd 
sequestrmtion, and doing the other acts provided by ttMrsaid 
sti^tes, a majority in nomber and four-ntha in value of tiM 
crediton present or represented at sud meeting, reaolvod that 
the estatee ought to be wound-up under a deed of 
ment, and the said resolation having been repreaented to 
Sheriff of Lanarkshire by the said Hunter, NewaJl aw 
pany, and WiUiam Hunter and Jamee NewaU, and an anpli- 
caUon presented by them to the said Sheriff to aat prooediBS 
in the said sequestraticn for the period of two mosdh^ ia 
terms thereof, his Lordship, after hearing aU parties tnterestsd 
and Qompearing^ faoad that the said niolution waa du^ 
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the Sheriff (on 81st llMch) appointed intimation of the prou 
doction thereof to be made, by adTartiiement and cSzonltr, to 
eveiy onditor who did not oonoor In the deed. 
At thii itage, Douglas^ MitcbeD k Company, merohants, 

lied, end listed prooedare in the said sequestration for the 
period of two montiu from the 19th day of January, 1859; 
And whersas an annngement has been eflbcted on the tenns 
underwritten, betwixt the first and second parties hereto; and 
it is necessary and proper that these presents should bo 
executed: Therefbrei it is hereby arranged and agreed, by and 
between the parties as follows^ viz.: — o!a, the one part^ the said 
Hunter, Newall k Company, and William Hunter and James 
Kewall, as prindpals, and David Harrower, warehouseman 
in Gla^ow, as cautioner, surety, and full debtor for and with 
the said Hunter, Newal} ft Company; and ¥aniam Hunter 
and James Newall hereby bind and oblige themselves, jointiy 
and severally, and their respective hwrs, executors, and suoces- 
son^ to pay to each and all of the just and lawful creditors of the 
said Hunter, Newall ft Company, and WiUiam Hunter and 
James Newall, the sum of three shillings per pound of the 
several just and lawful debts owing by them at the date of 
aequestmtion, and that by three equal instalments, at threes 
six, and nine months from the date of this deed of arrange- 
ment being finally approved of by the said Sheriff, and uie 
said sequestration declared at an end, together with interest 
at the rate of £& per centum per annum on the said sum, from 
and after the teim of payment, and during the not-payment 
of the same, and a fifth part more of each payment in name 
of penalty in case of ikflure in the punctual payment thereof; 
and in the meantime to deliver bills for the amount thereof to 
each of the creditors of the said Hunter, Newall ft Company, 
and William Hunter and James Newall, duly signed hy the 
■dd Hunter, Newall ft Company, and William Hunter and 
James Newall, and me, the said cautioner; as also to pav the 
whole expenses incurred in obtaining and following forth the 
■eqoestration, and in carrying through and obtaining the 
i^proval of this deed of arrangement: Declaring that any 
creditors, named as such in the state of affairs produced by the 
aaid first portv at the mooting appointed undw the sequestra- 
tion for the efeotion of a trustee^ on production of said state of 
■flairs, or an excerpt therefrom, of the name and amount of 
debt due to said creditors, certified by George Bobeon, ac- 
oonntant in Glasgow, shall be forthwith entitiM to an extract 
of this deed of anangement from any books in which it may 
be recorded, and to do all manner of diligence on the said deed 
of arrangement for recovering payment of the said composition, 
or deliverv of tiie said biUs; and for the said purposes the said 
ataCe of afiairs shall be deposited with the said George Bobeon, 
and shall be patent to m1 parties claiming to be creditors 
in the said sequestration whose names are not mentioned in 
the said state of afBiirB, or shall constitute their debts bv 
aetion in the Sheriff Court of Ismarkshire at Glasgow, which 
Ja hereby declared to be a competent Court for w& purpose; 
and npon their debts being so constituted, they shall be re- 
■pectiveiy entitied to delivery of the aforesaid bills, and pay- 
asent of the aforesaid sum of three sliillings in the pound, 
no far as the same may be due, when the said debts are con- 
atitated: Declaring that all creditors holding securities over 
anj means and estate belonging to the said Hunter, NewaU 
it Company, and William Hunter and James Newall, or 
belonging to any party against whom the said Hunter, Newall & 
Goanpany, and William Hunter and James Newall have xeliof, 
■hall be bound to deduct the value of the said securities from 
the amount of their respective debts, and tiiat the said three 
■hilliiiga per pound shall be payable onl^ upon the balance 
of their debt after such deduction: Dedarmg that in the event 
oi aaj dispute as to the value of the said secoiities between 
the aaid Hunter, Newall ft Company, and William Hunter 
and James NewaU, and any creditor, it shall be competent 
to either party to apply to the Sheriff of the County of 
Lansurfc, or his Substitutes, to appoint a valuator or valuators 
to take auch other means as they, or any of them, may think 
Ift, for ascertaining the value of the said seeurities, and there- 
liter to find and declare the value of such securities; and the 
ndgment or deliverance of the said Sheriff, or any of his 
kibetitatee thereon, shall be final and conclusive, and shall 
sot be anbject to review by any other judge or court : Declaring 
Jao, that although the said securities may eventually turn 
pot whan reahsod to be of moce value than they are valued 



Bradford, and William Brayshaw ft Company, merchants 
there, and M<Giigots, Stevenson ft Fleming, writers in Ghs- 
gow, their mandatories^ crsditocs of the bankrupts, entered 
appearance to oppose the approval of the deed, and subee- 

at^ dther with or without the iudgment of the said Sheri^ 
at the time of payinent of the said three shillings in the pound, 
or delivering the said bills, the said valuation sull neverthelees 
be conclusive between the said Hunter, Newall ft Company, 
and William Hunter and James Newall, and the creditors 
holdiiw the securities, and it shall not be competent to the 
said I^ter, Newall ft Company, and William Hunter and 
James Newall, to claim repetition or repayment to any extent 
in respect of the proceeds of the securities exceeding their 
respective valuations, and it shall not be competent to the 
creditors holding securities to claim more than the said three 
per pound, or bills computed upon the balance of 
their debts as aforesaid, in respect of the proceeds of their 
securities being less than their respective valuations: De* 
daring that in the event of the said Hunter, Newall ft 
Company, and William Hunter and James Newall, being 
again sequestrated under the law of Scotland, or any country, 
or making a trust deed, or calling a meeting of theur 
creditors as insolvents, at any time before the said sum of 
three shillings in the pound is pud, then and in that case the 
debts of the creditors who have not received payment thereof, 
shall revive against the said Hunter, Newall ft Company, and 
William Hunter and James NewaU, and they shaU be en- 
titied to rank for their whole debts on the estates of the said 
bankrupts and insolvents, under deduction of any sum that 
may have been paid to account; and that the said Hunter, 
NewaU ft Company, and William Hunter and James NewaU, 
bind and obUge themselveo and their foresaids, to free and 
relieve^ and harmless and scaithlois keep the said David 
Harrower, warehouseman in Glasgow, and his foresaids, of aU 
or any of the foresaid sums, principsJ, interest, and penaltji 
and of aU loss, damage, and expense which the said cautioner 
may sustain by and through his subscribing these presents; 
and, on the other part, the said creditors or mandatories for 
creditors of the said Hunter, NewaU ft Company, and William 
Hunter and James NewaU, have . exonered and disohaiged, 
and do hereby exoner, acquit, and iimpliciUr discharge Um 
said Hunter, NewaU ft Company, and William Hunter and 
James NewaU, and their heirs and successors, subject to the 
provisions foresaid, of aU debts and oUigations contracted or 
owing by them at the date of the said sequestration, reserving 
always the dainm of the creditors for the said sum of three 
shillings in the pound and interest, and also reserving to such 
of them as hold collateral securities or obUgations for the debts 
owing by the said Hunter, NewaU ft Company, and William 
Hunter and James Newall, their claims against such ooUate* 
ral securities and obligations as accords. And the said credi* 
tors, and mandatories for creditors, hereby authorise and em* 
power the said Hunter, NewaU ft Company, and William 
Hunter and Jamee Newall, or their agents, to apply forth- 
with to the Sheriff of the county of Lanark to approve of 
this deed of arrangement, and declare the said sequestration 
at an end. And in the event of the said sequestration being 
declared at an end, we the said creditors, or mandatories tor 
creditors, for aU right and interest we and them have acquired 
by or through the said sequestration, do hereby renounce and 
discharge the said sequestration, and the rights and interests 
thereby conferred on us or them, and the other creditors of 
the said Hunter, NewaU ft Company, and William Hunter 
and James NewaU, and we restore and retrooess, assign and 
convey to the said Hunter, NewaU ft Company, and WiUiam 
Hunter and James NewaU, their heirs, executors, and assigns, 
the whole estates, heritable and moveable, real and personal, 
which belonged to them at the date of the sud sequestration, 
or otherwiM falling under the said sequestration, subjeot 
to the foresaid provisions; surrogating aud substituting the 
said Hunter, NewaU ft Company, and WiUiam Hunter and 
James Newall, in our and their fuU rights and place of the 
premises; and in the event of these presents not being i^ 
proved of, and the said sequestration declared at an end, then 
and in that case the debts of the creditors hereby discharged 
shaU revive and be in fuU force, as if these presents had never 
been executed; and we, the said creditors and mandatories, 
warrant this discharge from the respective facts and deeds of 
us and our oonstitueats; and the whole parties to this des4 
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qiMotly lodged objeotions, whidi won Miiwerad for the peti- 
tioners. Of theao objoctions and aiuwerf the subeteaoe wiD 
appear in the following : — 

ObJ. 11. The objectors deny the aocuracy of the states of 
affurs produced, and aver tliAt the bankrupts have not sos- 
tained loases to nearly the extent set forth in the states pro- 
duced in process ; that the bills, stated as bills reoeiTable, an 
not of that character, but are in ntunerous instanfuw bills 
accepted for the accommodation of the bankrupts, and that» 
in at least one instance, the party described as an acceptor 
denies that he has accepted any of the bills entered und<v his 
same. Generally, the objectors aver that the states produced 
do not contain a true disdosare of the state of afiairs of the 
bankrupts, and that this would appear if the bankrupts were 
subjected to judicial examiuAtion. 

Ant, Denisd that the bills stated as bills recoivable are 
not of that character, or that they have been in any instance 
accepted merely for the accommodation of the bankrupts, and 
explained that the asmfts, ooiisiBting of outstanding debts, are 
the balances undrawn for, owing to Uie bankrupts by the 
acceptors of tiie bills in question. One instance is here r e f err e d 
to ot a party denying luvviug accepted any of the biUs entered 
under lus name, but the name b not given, llie bankrupts 
presume, however, from the productions made with the objoc* 
tions, that the party referred to is Peter Nicholson, of Carlisle. 
The letter. No. 2 of these production^ addressed by Nicholaon 
to the objector, James Douglas, and dated 20th December, 

1858, must have been extorted from him by Mr Douglas, 
through force or fear. There is herewith produced a letter 
addreaied by Nicholnon to the bankrupts, of date 1st April, 

1859, admitting that the statements coutained in the lettw in 
question (No. 2 of the objector's productions) are untrue, and 
were maoe to Mr Douglas to mislead him as to the extent of 
his liabilities. The objoctors, DoughM, MitcheU & Co., of 
which film Mr James Dougliui is a partaer, were creditors of 
Nicholson, and the latter sometime ago executed an anign- 
ment of his estates in favour of the said James Douglas, as 
trustee for behoof of his creditors, ^toad nUra denied. 

Oij, 12. The whole drcumstanoes attending this bankruptcy 
demand the strictest investigation; and to defeat the objec- 
tors' right to make such an investigation, by evading a judicial 
eocamination and the statutory declaration on oath, is the sole 
otgeet of the attempt to bring the sequostratiou to an end 
under the guise of a deed of arrangement. 

Ant, Denied. The projiosal of a deed of arrangement 
was the wish of a laige body of the creditors, from a convic- 
tion that they would realise moro in tlutt than in any other 
way. The bankrupts have nothing to conceal, and can have 
no wish for conoeiUment. Tlieir dcHiro is that tho creditors 
should got as much as ixMniblc, and they aver that under tho 
present deed of arrangement much moro is provided to tho 
creditors than oould ever othervnse \x realised. Tliey aver 
further, that tho objoctors both asked the bankrupts to givo 
than {sreferenocs over the other creditors, and that it is in 
consequence of tlic liauknipttt' refusal that they now come for- 
ward to object to the (lecil of arrangeniout. 

06;'. 13. The deed produced is not a deed of arrangement 
within tho meaning of the statute. It coutxuus no iiro vision for 
windinff-up the estate of tlic bankrupts, but, on the contrary, 
retrocesses tho bankrupts' simplicUcr. It m simply a compoiii- 
tion^contract, whereby the bankrupts and a cautioner become 
bound to pay 3s per poimU to their creditors, llio creditors 
lose all control over tho estate, and havo not even the statutory 
faoilitios for recovering summarily tho comiweitiou which they 
would have had under a composition arrangement carried 
through in the ordiuary form, but must constitute their claim 
by an ordiuary action, llio cautioner is a mere servant of the 
bankrupts, is not engaged iu business on his own aocount, and 
has no means. He is described in tlie "Glasgow Directory** 
for tho year 1858-9 as at " Hunter, NcwaU & Co. V* 



of arrangement consent to tho rcguitratiou hereof in the books 
of Council and Sossion, or others competent, therein to re- 
main for preservation, and if neodfol, that letters of horuiug, 
and all other legal execution on a chaige of six days, may 
pass upon a decroo to bo iuterponcd hereto, in funn as effeirs; 
and thereto constitute pro- 

cuzBtorB.— In witnoM whereof, otc Dated 2d February, 1859, 
md other dates. 
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Ant, Denied, under ipedal referenoo to tho deed 
for its terms. 

0^'. 14. The deed produced has not been doly cnftsred 
and executed. Only a smaU prc»ortion of the parties 
execute the deed have produced affidavits, and of these 
have not produced the vouchen of their debts. 

Ant. Denied. The deed is assented to and aoboeribed 
or by authority of, the requisite nuyority of the 
in terms of the Statute. 

Oio- 15. The deed produced as a deed of anangomsnt 
reas o na b le in the sense of the Statute and oi^t not 
approved ofl 

Ant, Denied. 

The parties having oonaented to judicial examination of Ihs 
bankrupts, and Uie SheriffSubatitute having heard partW 
procurators, and resumed consideration of the olgeeliaa% 
answers, the judicial examinations of the bankmpts^ prodae- 
tions, and whole procoas, indoding oopies of the North BriHA 
Adeertita- of 2Gtii March last, and Bdinbmrgk Gaxettt ef 25«h 
March rcsj)octivdy, each containing the intimation esdersd 
by the Interlocutor of 21st March last, and also indodiag ths 
certificate. No. 48, of posting of circulars to tho noD-oomeaxriBg 
creditors, (on 23d May) pronounced tho following Interioce- 
tor:^ 

Fimls, firtt, that it was found b^ tho Interiocntor of IM 
January last, now final, that a miyoritj in number and fern- 
fifths in value of the creditors assembled at the fint atatatoiy 
meeting had resolved that the estates of the baakmpis o^^ 
to bo wound-up under a deed of arrangement, and that sodb 
resolution had been duly carried: Fmds, that the deed d 
arrangoment No. 31, was there.aftcr produced on the ]9lh 
March: l^^iuds it admitted by the objoctors thai the said dssd 
is subscribed by, or by authority of, four>fifths in number snd 
value of the creditors of the bankru|its who hnve fcodoeed 
affidavits, and ahm by fout^fifths in number and valneeflhe 
total creditors of the bankrupts in as far as known: Tliercfas 
finds, that whether it is meant by the provisiona of asct SS 
of tiie Bankruptcy (Scotland) Act that tlio deed moat be ssh- 
scribed by four-fifths in number and value of tibo crediton «hs 
have lodged affidavits or by four-fifths in nomber and vafaie of 
all tho mlitors, the enactment of said statoto^ in aa far sa 
regards subscription, has boon complied with, and repels Oe 
objection founded on the want of duo exeeution of said dssd: 
Fincbi, second, that whilst the said statute ia silent aa to the 
precise requisites and form of a deed of anrangonien^ it csn- 
not bo hdd an objection to such deed that it oomprehesids iattr 
alia a oomposition-eontract, seeing tliat f^l power is givea to 
tho creditors by the 35th section to resolve thnt the estste 
should bo wound-up under a deed of arrangement, wither 
any limitation as to the terms of such deed; and in poiat of 
fact a comixMition-contract has almost always formed a Icafisg 
and matenial part of deeds of arrangement which have hssa 
aptirovod of both in this Court and in the Court of Sesoian wee 
the passingof the Act: Finds further, that the deed of »> 
raugcmont in question contains other provisions &voanUs to 
the creditors besides those relating to the matter eC oompoB- 
tion; and tho statutory minority of creditors iu nmnber aad 
value having subscribed the same, the Inference is that they 
consider it a deed satisfactorily canying out the pr e vi o ca re- 
solution as to tiie mode in which the estate should bo woand^; 
therefore repels tho objection foundod on tho avoniMBit tki 
the said deed is not a deed of arrangement within tlic mwn 
ing of tho statute: Fiu<Us 'Amf, that the Sheriff-Sabatilsto 
having— on tho motion of the objectors, and in Tirtae of Ihe 
powers conferred upon him by the 38th section of the atatafti^ 

to "make any inquiry he may tiiink neososary,* appooitod a 

judidal examination of the bankrupto, the same was taken st 
great length, and parties* procurators were thereafter Iwaid ef 
new on the whole cause: Finds, that whilst it appears fion 
the objections and answers, and admissions made in the jodi- 
cial examination, that the bankrupte took too favomahle a view 
of their drcumstanoes, and heM themselves out, up to the eve 
of their bankruptcy, as being in a better fin*«w4^ position Ihsa 
they I'cally were, nothing has been elidted by sakl examinatMB 
to hUow, nor have tiio objoctors instructed tdimndc ^^'^ the 
bankrupts have not made a true disolosnre of their tSUan, aad 
a full surrender of thdr estate; and although it appean ftst 
they expect^ upon beug remTeited, to buy up ttior bflb in 
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tbe luuids of the bank at eight ahilliiigs per pound, luoh tnn- 
wctioD, wldch may or may not torn out profttaUj, does not 
alfeet the reasonaUeneBS of the deed of arrangement: Plnda, 
that the objeeton have failed to show that said deed ia un- 
reasonable, Uierefore repels the objections upon the meritSy but 
before pronouncing farther, or finally approving of the deed 
of arraugement, appoints the bankrupts to appear before the 
Sbenfr-8ubBtitut(D, mtbin his chambers, on Wednesday the 
25th instant, at one o'clock p.m., to emit a dedaration that the 
state of aifiurs, Xo. 25, is a true and oonect state, that it con- 
tains a fall and true list of all their creditors, and that there 
are no other nou-concurring creditors than those to whom cir- 
culars Lave b«on sent^ as contained in tho said oertificate. 

The bankrupts having appeared and emitted the declaration 
ordered, the Sheriff-Substitute then pronounced the following 
Interlocutor:— 

Having again resumed consideration of this process of 
■equestration of the estates of Hunter, Newall & Company, 
wurehoosemen in Glasgow, as a company, and of William 
Hunter and James Newall, both warehousemen there, the 
individual partners of that company, as soch partners, and as 
individttals, awarded on the 22d day of December, 1858, to- 
gether with the within deed of arrangement between them and 
their creditors produced in process on the 19th day of March 
last, and having advised the declaration made of this date by 
the bankrupts. Finds, that the said deed of arrangement has 
been duly entered into and executed, and is reasonable, and 
hereby approves thereof, and declares the said sequestration at 
an end; farther, appoints the said deed, together with this de- 
liverance, to be reoonlod in the Sheriff-Court books of Lanark- 
shire at Glasgow, all in terms of the ** Bankruptcy (Scotland) 
Aetf 1856,'* and the "Bankruptcy and Real Securities (Scotland) 
Act, 1857;** and in respect of the findings contained in tho 
Interlocutor of the 23d current, finds the objectors and their 
mandatories liable to the creditors supporting the sud deed in 
the expenses occasioned^by their opposition ; aUows an account 
thereof to be lodged, and remits the same to the auditor of 
Court to tax and report^ and decerns. 

For Conourring CHreditors — J. Naibvith. 
For Objectors— J. G. Flbmuto. 



27th Mat, 1859. 

6HEBIFF COURT, GLASGOW. 

(Mb SHKBiFr Smith.) 

Ephbadi Moore v. Petbb Bbattie. 

Summons — Relevancy — Bastard — ^Aliment — 4/ora. — Where a 
party had alimented a hattard ^Ud, under an arfreemcnt 
with the mother for payment of a certain turn per week, for a 
period of fifteen years, hut had received no payments from 
eiiKcr of the parents of the child foi- twelve years, the child 
having been allowed an aliment by the Parochial Board for 
upwards of two years of said period. — IfUd, in an adion at 
the instance of the party alimenting the child against the 
Inspector of Poor of the parish of the child's residence, brought 
after a lapse of fifteen years from the birth of the child, that 
the pursuer's daim teas barred mora. — A rcrmcnts in a sum- 
mons not rdevant to support its condusio)is. 

Tub pursuer brought this action Against tho defender, as Li- 
■paetor of Poor for the Barouy Parish of Glasgow. The con* 
dusiouai of the summons wero that " tho defender ought to be 
deoamed to yiay to the pursuer the sum of £01 4s sterling, 
being the amount of an account for tlic upbringing and moin- 
tenaaoa, from the 1st day of September, 1847, till tho 1st day 
of January, 1830, of an illegitimate female child, named Mary 
M ortou, daughter of Agnes Brayden, sometime residing in 
Bamlull Poor-house, Glasgow, said child having been left by 
lier aaid mother in the pursuer's custody and keeping on or 
aboni the month of August, 1844, on the understanding and 
agreement that she waa to pay the punncr 3f 6d per week sjs 



aliment for said child, but which aliment she, bom. the let day 
of September, 1847, failed to pay, having previously deserted 
her said child said child being chargeable on the Parochial 
Board of the said Barony Parish of Glasgow, who were bound 
to support it, but deducting always firom said sum sued for, 
the sum of £15 6s sterling; being the amount of sundry pay- 
ments to account of said aliment, made by the defender to the 
pursuer, conform to account annexed." 
This account was in these terms: — 

** Mr Peter Beattae, Inspector of Poor for the Barony Parish 
of Glasgow, to Ephraun Moore, 5 Canal Street^ Port-Dundas, 
Ghwgow, 1859. To keepinff and bringing up of Mary Morton, 
an illegitimate child, daughter of Agnes Brayden, from 1st 
September, 1847, till 1st January, 1859, being 136 months, 
at 9s, £61 4s. By cash at sundry times to aooount £15 6s. 
Balance £45 18s.*^ 

The defender pleaded in defence : — 1. The summons ine- 
levant> in respect the action is founded on an alleged contract 
between the pursuer and the mother of the child, and there is 
no averment of her having been discussed, and she is not 
called to this action. 2. The daim is barred by mora on the 
part of the defender. The child, on the pursuer's showing, is 
15 years of age, and no averment being on record that the 
child is unhealthy, no claim for aliment beyond 12 years could 
be sustained, and no daim was ever made by the pursuer till 
now. The defender had therefore lost his recourse against 
any parish to which it might be found the child was chai^eable. 
8. The libd was denied — under the explanation that a duld 
of the name of Mary Morton was put on the roll of paupers, 
and that aliment was afforded it at the rate of 9s i)er month 
from June, 1855, to December, 1857 — but these paymenti 
were not made to account of any claim for aliment such as 
that sued on. 

The Record having been dosed on the tummons and minute 
of defence, the Sheriff-Substitute having heard parties* pro- 
curators, pronounced the following Interlocutor, which has been 
acquiesced in: — 

Finds, that the puFBuer*s claim is founded on an alleged 
contract with the mother of the bastard child, named in the 
summons; that the pursuer does not aver that he ever made 
any cbum either against the mother or fether of said child, or 
ever attempted to obtain payment from either of them for its 
support: l^ds, that although the pursuer states that he has 
alimented the child since the year 1844, he does not aver that 
he ever made any daim agamst the defender, or his prede* 
oessors in oflSce, or even intimated to them that be had any 
daim against them, till this action was raised : Finds, there- 
fore, that the averments in the summons, even if proved, do 
not support tho pursuer's claim: Finds, further, that the 
pursuer is barred mora from making the claim against the 
defender, llicrefore, sustains the defences; assoilzies the 
defender; finds the pursuer liable in expenses; allows an 
aooount to be given in, and remits the same to the auditor 
to tax and report, and decerns. 

Note. — ^By the pursuer's mora in making this claim, he has 
prevented the parish from having any recourse against tho 
iiarentH of the cnild, or against any other parish that may havo 
been liable for its support He says the mother placed it 
uuder hui care in August, 1844, on an agreement to pay hint 
2s 6d iMsr week for its support, and soon afterwards deserted 
it. After this desertion, he was under no obligation to have 
kept the child any longer, and ought then to have applied to 
the poritfh to supiwrt it^ and probably they mi^ht have been 
bound to do sd, if they could not obtain rehef against its 
parents, but in place of doing m> he continues to support it, 
according to his own statement, for upwards of si.\teen years^ 
and then makes this clium against the parish. 

Act. J. M'Bbidb. Alt. R. Macluckh. 
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S8ni Hat, 1859. 

8HXBIFF COURT, GLASGOW. 

(Mb Shbbiff Bill.) 

BoVaLAS AMD M'lClLLO'ft SlQinBtBAflOV. 

BidarBptcy--ConunMaag»-Comp<toacy a«l tl w 

•ROOMfMtatf /or a ftmly 1/ endiiort t9 appoimt a eo mimtim 
with eataiM powen to the exdrntiom 0/ tkt tUOmtorjf pomert 
€(f€atk and alio/ the eommimUmen, 

At a gmenl matliiig of tlie cra^ton <m tlie Mquertnted 
«ite*ai of MeMn Boogbs ft M'Milkn, iliAwl wid drni 
BUtfiafiutiiTCn in OlMgoir, it wm nnlfvd that a ooomiittee 
1m ftppoiBtad to confer wilh, and MBil «1m tnMtet, and proooM 
adTke m to whetlMr any, and what proceodingt 11101111 be 
ttkitn againat Mn Doqgliia, the bankiiipt*! mother. This 
oommittee irai a p pointed m the crediton nippoaed the bank- 
mpta to have aome intoeat in the aoooaaaion of the late oooi- 
miflwij, GeDaral Miller, in whoae eatate Mn Bon^ had 
been Teated. 

Mr George Blade, one of the nominiarinn«ni, and who mp' 
p eered aa mandatory for Mn Boqglaa, wia ezdoded fttxn tlM 
committee, in reapeot of hia being bar law agent^ and than- 
fan an intereated party. 

He proteated at the meeting agaanat aaid TaKlvtion, and 
appealed to the Court, pleading inter aiia — 

1. That the Bankmpt Acta do not anthoriae the appointeMBt 
of a oonunittee of crediton other than the oonunianonen to 
aaperintend or adTiae with the tmatee. 2. That a oommia- 
aioner cannot be aoperaaded or removed, except at a meeting 
called for that porpoae. 8. That the appellant, aa a commie- 
doner, aoti for the crediton generally, and not aa mandatory 
only for individual creditora. 4. That the troatee ia boond to 
adviae with the commiadoaan on aQ matten relating to the 
managvnent and diapoaal of the eatate or any pact of it, and 
it ia the duty of eacli oomnuaaioner to aaperintend and aanat 
him. 6. That the procedure in aeqoeatration &i atatntory, 
and it ia inoompetent for crediton by raiolntion or otherwiae 
to adopt a form of management inoonaiatent with that pro- 
vided by the Bankrupt Acts. 6. That aokmgaainveated with 
the dBoe^ a commiaaionar ia entitled to exeroiae aH the ftmo- 
tkma thereof . 

The mpondent pleaded^ 

1. That the crediton are entitled to direct the management 
•of the eatate or any branch of it 2. llkat it waa not only 
lawAil to exdodo the appellant from the committee of manage- 
ment, but it would be illegal to keep him in it. 8. That the 
•appellant waa not entitled to vote. 

Hie Sheriff-Subatitate, after hearing partiea, haa pronounced 
the foDowiog Interlocutor, auataining the appeal, and finding 
the reapondent liable in coata: — 

Haviiy heard partiea* procunton, and nviewed the prooem: 
Finda^ that the commitiee appointed by the reaolntion ap- 
pealed againat conaiati of two of the commiarionen, namely, 
vamea Black and Geoige Younger, and of a creditor llobort 
Bqjd, to the exclunon of the appellant, who hae boon duly 
el e c t ed one of the oomminonen: Finda, that tho aaid com- 
mittee waa i^ppointed "to confer with, and aaaiat the troatee, 
and take advice aa to whether any, and what prooeedinga 
.ahonld in the dicumatanoea bo taken againat Mn Douglas," 
(a creditor, and mother of one of the banlmipta,) "and in the 
management of each prooeediuga, if adopted with concurrence 
of a quorum of the committee:* Vinui, that the ground aa- 
aignod for exdnding the appollant from aaid committee, ia, aa 
the minutea bear, that he ia the law agent of Mn Doo^aa: 
But finda, that it ia enacted by aection 85 of the Bankruptcy 
Statute, that the oomminionen ahaU auporiutend the pro- 
oeedinga of the tniatoe, concur with him in aubmieaioiia and 
tranaactiona, give their advice and aariatanoe reUtive to the 
managanant of the eatate, decide aa to paying or pcatponing 



at aoy tana ta 

and any one ef 

tUak proper tea 



of a dividend, and may aaa 
aaoertain the eltoatioB of the bananpt 
them may make aooh nport aa he 
general meeting of the creoitora; FSnda^ 
it maT not be incinmpetcnt for the ereditcaa^ iHmb lawful^ 
aeaemnlad, to appoint a oommittee of their body, other 
the eommiBdonan^ for a apedfie porpoae^ it ia ~ 
them to appoint aooh oommittee for the porpoae of 
orinterferb^if with the ezeroaae of the atatirtory 
mitted to each and all of the commiadonan: Fbkda, that the 
avowed objeet of the ^ipointmant of the committee in 
tion, and ita conatitation, ahowa that it ia intended to 
the appellant from diacharging hia cOoa ef wnmi ea iw ier, 
aa for aa the particular matter remitted to the wwn iii ittee 



and thia apparently without any aoffident 
beoanae, even although the appellanVa judgment dioold be 
biawed by the foot of hia agency, he can always be put in a 
minority by the other two oomminionen and the traetee: 
Finda, that the attempt thua made iacontrarr to theprovidoaa 
of tiie atatuto, aoataina the appeal, and recMla the leaolntaai^ 
meiiing to tiie crediton any right th^ may have to ap- 
point a commitee to act withcot interforing with the 
oftheoommiaa&onen: Finda the re^ondenta liable in 1 
of which aOowa an aooount to be given in, and remita tbe 
to the auditor to taa^ and report^ aaddccona. 

AcL HomMAV. AU. 
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Jamm Covanr e. Thi Hov. Abshub Dbdmmovd. 

Landlord and Tenant — Laaae—Bemoving— l^Mtt 
— ^Interdiot. — ffdd, noimitMtUtmdmff cm eftttjpndon on 
ha$e nf^ fwrm fa reaiow oi iti ta ai i waf I'en wiAomt 
img, that f)ka Imae kammg hem iakm «p ^ <n» 

cUiU to give notice to a y oim jer Irolker, wko had 
<md leen retidaU on the farui atnce the 
the tack, (the heir not hmrimg r m d e d on the form), 
the fonmger hrotker hnd an intereet in tko afodb 
to the taUmt of one^kai^; tmd that the adUag of tha cnp 
and atoekf and diigpitniehing ef the fann, 
ennutttnetM feUowino woon the nntitft to At 
did nnl bar the heir frompUadimg the neoeni^ of 
to Aia», tn order to ontUle tie lamdiord to 
hat that he woe entitled to retain ^ 
on tadt frfontfiOW- tUl data atamed to 

Tab Earl of Kinnonll, then hair of entafl in 
eatate of Cromliz, let to William Coodn, o^ 
the fium of Barbnah, on that eatate^ for nineteen 
Martinmaa, 1838. The leaeo contained power to William ta 
aaaign the leaae to any one of hia lawful duldran, and the 
uaual obligation on the tenant to remove, without 
William Coiuia did not take up hia reaidciire on 
but continued to act aa o v er ae ei at Cambna. He placed at 
Barboah hia younger eon, William Cooein, Jnniar, who 
managed the fimn. William Couain, Senkr, died in 1843; 
without having made any aettlement, or aadgnod the 
of Barbuah. Jamea Couain, hia eldeat aon, then 
overeoer on an eatate aiz milea daatant, where he 
till 1850; and after a few montha' reddenoe at 
took up hia roddcnoe in the county of Claokmannnn^ o 
about twelve milea diatant^ of whidi he and hia 
William had become jdnt-tenanta. Withtheexeepliamof the 
few numtha in 1850, Jamea never reeided at Bar^mah; ho* en 
hia father*a death the crop and atocking of the 
valued, and he and William agreed to pay the other 
of the fionily their diara of the atock and crop; that ttay 
ehould have a joint intereat in the atook and profiti^ amd that 
William ahonld continue to mani^ the fonn, and to 
I £20 a-year for doing ao. Ko 



8HEBIFP COUBT BBPOSTS, 



$5 



of the IflMOy and in 1844 Juum mm enrolled as a Yoter in n- 
Bfed of luB being ienanty on infomifttioii obtained from the 
ftctor lor the landlord; and in 1846 he waa again enrolled, ai 
taoant, on information so obtainedi and his name stood in the 
oOnnty roll of ? oten, aa tenant of Barbnah in 1857. 

In 1852, the HononiaUe Bobert Drammond took np the 
ortnte of Oromlij^ oader the pcoriaioina of the entail, and on 
Ua death in 185ff, be wae anooeeded by the defender, the Hon- 
ooraUe Arthnr Drammond. llieeBtatewaaalaoplaoednnder 
the cfaaige of another fiMstor in 1952. 

Doriog the life of William Cooain, Senior, the rentreoeipta 
W9n granted limply in name of William Oooain, and after hia 
death, tiU 1857, the reoeipta bore that the rents were paid by 
William Coaain, the rent having invariably been handed 
to the factor by William Oooain, Jmuor, and no entiy was 
made in any of the &ctoc^s books indicating a change in tiie 
leMuusy. Since the Ibnnation of the Scottish Central Bail- 
way, which intersects the Ikrm of Barbosh, WilHam Ckraain, 
Jonior, had also been in the practioe of granting leoeipta in his 
own name for railway damages, for *' my fann of Barbosh," 
and other matters oonneoted with the fiurm, and he otherwise 
acted ss tenant of the £um. 

The tadc expired at Martinmaa, 1857. In the spring of 
1857, William Cousin, Junior, negotiated with the ftctor for 
a new leaae of the fann, bat not having aocoeeded in satisfy- 
ing the fiiotor as to the amount of rent> he intimated that he 
waa done with it> and the fann waa acooidinj^ advertiaed* 
and afterwaida let to another person. He aobseqoently got 
the oveneer for the proprietor to sow grass seeds with the erop 
of 1857. 

In consequence of William Cousin, Jonior, having given up 
the fann, afonnal summons of removing was served upon him 
m tenant of Barbuab, and decree obtained agMnst him on the 
4th of April, 1857. 

In Auguaty 1857, the greater part of the crop waa sold, with 
the sanetian of the pursuer, Jamea Couain, and the akx^ and 
implementi^ and remainder of the crop, were add in October 
Hdlowing, and a complete Hisplenishing of the fann took place. 
Hie Yriude turnips growing on the farm were sold to the in- 
ooming tenant, and the incoming tenant, who purchased also 
the thrashing mill and other fiurming utensils, was pennitted, 
the sanction of William, to stack the crop purchased by 
in the com yard. 
In the end of October a chaige was given to Wmiam 
Coosin on the decree of removing against him, and on the 
Slsi of Oetober, Jamea intimated to the proprietor, thai as he 
Imd not been warned, he would not remove, and thenafter 
presented to the Sheriff an application for interdict against 
the defender molesting him in the possesnon of the farm, till 
he vrae duly warned. 

The defender opposed this application, and maintained that 
Jamea was not the tenant, but that WilUam waa— that he had 
nerer taken up the leaae or intimated to the proprietor hia 
Intentiona to do ao, but had allowed hia brother William to act 
ae the cetenaible tenant on paying the rent^ obtaining reoeipbi 
therefor, and granting receipt for railway damagea in his own 
name^ and otherwise; and, at all event^ the. proprietor waa 
entitled, from the dealings and actings of William after hia 
fiilber'a death, to assume him to be tenant — that the summons 
served on him was sufficient warning, and that the sowing of 
the grass seeds, the intimation by William that he waa done 
with the fkrm, and that it might be advertised, the dispJenish- 
iMig of the frrm, the sale of the thraahing mill and tumipa to 
the inooming tenant, and other droumstanoes wluoh occurred 
in 1857, barred Jamea from pleading the want of formal warn- 
ing to himself. 

AAer hearing partiee' prooucators on the dosed zeooid, 
the SheffiffSobatitate pronounced an Intedocutor, grant- 



ing interdiet aa csaved, and flnding the defender liable in 
expenses. The defender having appealed, the Sheriff (Mv 
Muir) recalled hoc ttahi, the Interloootovi^ipealed against^ and 
remitted the case to the Sheriff-Subatitate to allow partiet 
prooih. 

Thereafter proof having been led, the Sberiff-Sofastitot^ 
pronounced the following Interiocutor : 

Haviog resumed comsideratiaii of this caae under the mnit 
from the Sheriff; with the proof since led, and having heard 
parties' proouraton thereon, and made aviamdum with the 
whole case: Finds, as matter of ikot, 1st, That by leaae, 
dated 16th and 17th February, 1888, the Eari of KinnouL 
who is represented in the preeent action by the defender, let 
to the petitioner's father, William Cousin, the ferm of Bar- 
buab and other Unds for 19 yean, from and after Whitsunday. 
1838. Sd, That under the lease, William Cousin had power 
to asngn it to any of hia diildren he might thfalr voper 
Sid, That the said William Cousin died in the year 1843 
4th, That it is not proved that up to his death he had done 
anything in ezerdse of the power of aasignation contained in 
the leaae. 5th, That the said William Cousin never ii^ma^^f 
occupied Barbudi, but that it waa occupied and managed on. 
his behalf by hia younger eon, William Cousin, Junior. 6thr 
That the present petitioner is William Cousin, Senior's, eldest 
son. 7th, That upon 'VHlliam Coudn, Senior's, death, the 
petitioner daimed the rifiht of succeediug to the lease of the 
ferm of Barbush, as hia fether'a hdr. 8th, lliat the ri^t of 
the petitioner to said lease, was recognised and acquiesced in 
by his brother William, and the other members of the femilv. 
9th, That since the death of William Cousin, Senior, Barbudi 
has continued to be occupied and managed by \nUiam Cousin. 
Junior. 10th, That the petitioner, for several yean after Ua 
father's death, frequently vidted the ferm of Barboah, and 
superintended the operations thereon, and acted as if he had 
an intereet in the ferm. 11th, That the petitioner, as t^i^nt 
under the said lease of Barbush, waa enrolled in the year 
1844, and again in the year 1845, aa a voter in the County 
Begister fer Perth. 12th, That the enrolment in 1845 pro- 
ceeded upon a dedaration by the feotor of the def^der'a 
author, dated 1 1th Ao^t, 1845, No. 144 of proceas, by whidi, 
"conadentioudy bdievmg the same to be true^** "he solenmly 
and sincerdy" dedared— That the petitioner, "aa eldest aon 
of the deceased William Couain, tenant of Barbudi ia now 
and waa for a period of not leas than twelve months previous 
to the last day of July last» tenant of the ferm and knds of 
Barbush." IStb, That in an action which depended before 
the Sheriff Court at Dunblane in 1850, in which the petitioner 
was defender, and in wbidi he had an mterest to support a 
different diaracter, he^ in a jodidal dedaration, asserted his 
character aa his fether's hdr, and tenant of Barbush under 
the said lease. 14th, That it is not proved that any trana- 
ferenoe of the lease of Barbush was ever executed by the 
petitioner in fevour of Ids brother William, or any other party. 
15th, That it is not proved that the petitioner anthoriaed hia 
said brother to act aa tenant of Barbudi, or in any other cha- 
racter than that of his manager in the farm. 16th, That on 
4itk April, 1857, and in view of the expiry of the leaae at 
Martinmas following, a summons of removing waa served by 
the defender upon the said WiUiam Cbuain, Junior, snd decrae 
thereafter obtained thereon. 17th, Oliat it is not proved that 
the petitioner waa then, or till the end of the month of October 
fdlowinff, made awan of the aerving of said summons upon 
Ins brother. 18th, That no summons of removing haa ever 
been served npon the petitioner, or any warning ormtimation 
been given to him by the defender to remove htaa. the tenancy 
of the frmn of Barbush. 19th, That ahorUy after the aervioe 
of said summons of removing upon William Cousin, he enteral 
mto negotiations with the limdlord's fector for a new lease of 
the ferm to himself, and led the factor to bdieve that the ferm 
would be left free at the ensuing term. 20th, That it Is not 
proved that the petitioner had any knowledge of Ids brother 
William Cousin's proceedings in this matter. 81s^ That a 
public sale of the growing crop of Barbush took pfece with the 
knowledge, and under the direction of the petitioner in August, 
1857. 22d, That a seoond public sale of crop^ and stock, and 
implementa of husbandly, took place under the petititmer'a 
direction, on the 15th October, 1857, by which the feim waa 
displeddied. 2dd, That the petitioner ib not proved to have 
himself given anv promise to the defender, or made any bar- 
gain whatever with hixn to remove from the fhna of Barboah: 
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mnda, in point of ]»w, Ihfti tlM petitioner liftving teken up 
the leeee of Berlmeli, and been xeoogniBed tm touuxt ander it 
by hie lendbrd, tbe defender^i Autbor, the defender wm pUoed 
imder the obligmtion of g;iving the petitioner • warning to te- 
ipove in the ordinjor tana: That the petitioner^! nctuigi to- 
wards the defender do not penonali exoeplioM bar him from 
rfeidingtiie ne cen ity of a rammoni to remove in the ofdinary 
mim: That the petitionei^a actingi do not estabEih a m tf»- 
UrvcKhiM an. the petitioner'a part» with reference either to the 
fenend obligation to remove in the leaee^ or to the lommons 
of ramofing aerred npon William Conain, Jmiior, or to anj 
other agreement prenona to theae actingi: That no regnkr 
warning to remove having been given to the petitioner, and 
BO facte havinff been proved whidi aupply ita abeenoe in the 
present casey tne petitioner is, on thepnneiple of taeit relooa- 
tfon, still the tenant of Barbnsh: llierefore, continues the 
interdict as prayed for by the petitioner: Finds him entitled 
to the eacpenaes of this action, and remits to the auditor of 
oonrt, to tax the same, and report, and decerns. 

NoTi.— The Sberiff-Subetitute has already, in hie note to 
hie Interiocator of date the 15th Febroary, 1858, and to 
which he now refers, etated what he thinks are the principles 
applicable to the preeent case. He is not of opinion that the 
oucomstances which have been eatabUshed in the very long 
proof which has now been led, have pUoed the parties in a 
diflbrent position from that which he then held them to occupy. 
He still thinks that the main point at imue between the par- 
ties resdves into the qnestiony whether the lease of Bazbush 
was ever taken np by the petitioner. He thinks that the 
logal inference to be drawn from the iacta of this case is, that 
the petitioner did take np the lease, that he became liable to 
the responsibilities, and acquired the pivilegea of the de- 
fender's tenant. The proving of the takmg up of the leaee of 
a him by the heir to the lease requires much lees evidence 
than is neceeear^ to prove the constitution of a new lease in 
fibvour of any third party. If the acts of an heir are recon- 
cilable with the belief of his claiming or taking up any right 
belonging to him as heir, he will not 1m relieved of the reepon- 
sibilities which attach to him in that character, and anv acte 
from which the responsibilities of the heir are to be innrred, 
must be held to be acts by which hii privileges as heir are aleo 
secured. The acts of the petitioner were audi as to render him 
liable to the defender as hie landlord for the performance of 
the tenant'e obligations, and by the eame acts the SheriiF-Sub- 
stitute thinks the petitioner has acquired a right to the eqjoy- 
ment of the tenant's privilegee. In the present case, the 
Sheriff-^ubetitute is not only unable to discover, on the part of 
the petitioner, any acte wmch are not reconcilable with the 
belief of hi> having, after his father's death, taken up the 
lease of Barbuah in the character of heir; but he thinks that 
in the instances of the enrolments in 1844 and 1845, and in 
the declaration in Sadie's process, the petitioner ham esta- 
blished acts with which no other bcdief ii reconcilable. 

It was argued on the part of the defender that the present 
case was eesentially analogous to the case of Wilson against 
Stewart, December 2, 1858, 16 S. and D., and that upon the 
authority of that dedaiou, it ought to be decided in the de- 
fender's favour. The Sheriff-Substitute thinks that the cases 
are eesentially different. In Wilion'e case it was not the heir. 



but his vounser brothers, who were the pursuere of the action, 
The heir did not come forward at all tail after the action had 
been instituted in the Sheriff Court, and before tiie case was 
called in the Court of Session, he entirely withdrew. He was, 
moreover, not proved to have ever been heard of by any one 
in connection with the hrm of which it was maintained that 
he was tenant. The landlord or his factor had never in any 
way recognised him as tenant, and indeed had no good oppor- 
tunity of knowing of hie existence, for his residence was in 
England, and he was not proved to have been at the farm for 
several years previous to ms father^e death, or to have been 
there at all between the date of his father's death and the term 
of removal. In all these points, the case of Wilson differs 
from the preeent, in which it is the heir himself who is the 
pursuer, and in which, in addition to the proof of oucum- 
stances from which the landlord's knowledge of the petiti<»ier^s 
connection with the fium might readily be presumed, there is 
the declaration of the defender*! author in reference to the 
petitioner's enrolment as a voter in 1845, by which the peti- 
tioner was recognised as poseessing the character under which 
he pursues in the present action. 
in ooming to a decision in favour of the petitioner, the 



has proe e ed ed on fitfta proved by evideaea 
independent of that given by the petitioner and hia brother. 
In the marked want of candour which their testimony ck- 
hibits, the Sheriff-Sohstitute finds a strone fwiTohotatiMi cf 
the opinion whidi he formeriy ezpreseed m r e fe reace to tiie 
petiticner's conduct in the pfooeeding^ out of wludi the pr» 
sent caae has ariaen. 

On appeal, the Sheriff (ICr E. a Gordon) adhered, ud 
added the following note to his Interiooutor: — 

The pteaent question has now anbstantially reaolved Into caa 
of nvpensM, as the pursoer removed frtm tiie feim last year. 

The first impcesigan prodnoed by the ooiiaidafstMiii of the 
evidence was unfavourable to the porsner'a caae; but a eevriol 
uTamination of the authorities wnioh bear upon tlM> aoestian 
at iaeue^ has satisfied the Sheriff that the Interiociitora{ipeakd 
from ousht to be afBrmed. 

The &eriff has weighed the arguments of the defender with 
every desire to give mmx a favocnahle ooneideratkn; becwa 
it is obvious on the one hand that the defender acted ondv 
the impression that William Gooein, the pumer^s brather, wm 
the tenant of the farm of Barbush; whilei, on the otiier hand, 
the conduct of William Gouain appears to hnve bean un- 
doubtedly calculated, if not ktfteriy intended to prodoee fta 
impceesion; and the pnrauer haa taken advantage of hie ex- 
treme legal rights in a manner which cannot be a ppio ve d of 
as n matter cf straigbtferward dealing. 

The lease was granted by the present Eari of KinBooIl ia 
1888, to William Courin, tibe fether of the poiener, and hie 
brother, WiUiam Cousin, excluding aseigneee or sub-tenaalB 
without the proprietor's ccnaent in writing; but witii power to 
THlliam Gouain, the fiither, to convey the lease to any of his 
lawful children. It appears that William Gooein, the fetfas*, 
during his life, did not reside on the farm, but allowed it to he 
managed by his second son, WiOiam, who rerided on tiie feim 
with some of his sisten, and managed it. This oosLtinned 
down to 1842, when TTdliam Gmiein, tiie fether, «fied. 
William Cousin, his second eon, who had managed the farm 
during his fether's life, continued to pay the rente, and no 
change waa made in the fector's booke, or in the terms of the 
receipts, in consequence of the death of William the fetfaer. 
No inquiry appears to have been made at this time by tiie 
fector whether William was the eldest son, or had neqnired 
right to the ferm by any conveyance from his fe>ther. Bn^ 
it is dear in point of law, that the pursuer, James, beii^ the 
ddest son, was entitled to take up the lease, and theit there 
was no conveyance transferring it to WiDiam hie brotlier. It 
is no doubt true that the general impreaeion vppmtB to have 
been that William was the tenant (of the &rm) after Ihb 
fethei's death; but that was very naturally caused by his ben^ 
in poseesrion of the farm, and apparentiy managing all matten 
connected with it, which, however, i^ypears to have been the 
case, even when his father was alive, and when he waa un- 
doubtedly the tenant. 

The foUowinff facts which have been proved, ehow, that 
prior to 1857, there was no design to ooncesl that the 
tenant oi^ or interested in the fum; and, ini 




does not appear to have been any object wbkh. could hnve 
been served by snch concealment. In 1844 and 1845, tha 
pursuer wae, as tenant of the ferm, enrolled as a voter in the 
County of Perth, and certificates were granted by the Ihetor 
of the Eari of Kinnoull that he was the tenant. It may peo- 
bably have been that the fector did not pay much atte n twn to 
the Christian name of the tenant; but, on the other hand, 
it is impoeeible, in the fece of euch evidence, to hold thnt tiiere 
was any intention to mislead the factor or proprietor into the 
belief that William and not Jamee was the tenant. In 1847 
the brothers entered into an arrangement by which WiOiaa 
was to eet one-half of the profits of the fiiam, and n sasafl 
yearly Miowanoe as remuneration for his mani^enMBi. In 
1850 evidence as to this amnpfement was given by the pur- 
suer in a process <tf aliment, m whidi it was agamat his in- 
terest to make euch admisrion. Having regard to theee 
facts, the Sheriff, while he can quite vrell undeiEBtand that the 
eyston of management of the ferm by WUham waa ^-^Imfalitil 
to produce tho impreeeion that he, and not Jamee^ waa the 
tenant, is of opinion that such impreeeion wae not 
with the feet ; and there do not ai^ear grounda £ar 
that there wtis any design on the part of the puiatier 
William to create audi an i m p ie aeion, or any object 
could be served by it. It can be easily ondentood how tha 



SHERIPF GOTJRT REPORTS. 



87 



fikctor wlio Bueoeeded Lord KinnouU's factor, and who acted 
for the present and late proprietor, came to regard William as 
the tenant ; although there was no change in the position in 
which WilHam stood to the pursuer. But supposing that the 
defender had insisted against James as liable for the rent of 
the fiurm, the Sheriff thinks that the landlord could have 
established such liability upon the evidence in this process 
against tiie pursuer. The Sheriff therefore holds, that tiie 
pursuer, as eldest son and heir of his father, was the tenant 
of, and had right to the farm. If so, then the warning to re- 
move ought to have been given to the pursuer forty days 
before the term of removal ; and it will not be suflSdent to 
found upon warning given, and a decreet of removal obtained 
against William, whether he be regarded as the manager for 
the pursuer, or even if William could be regarded as joint 
tenant, which the l&eriff thinks he cannot 1^ held to have 
been. QratU, 18th December, 1763; Morr. 1 S, 842; M'Iniyre, 
nth December, 1829; F. C. BeU, 14th February, 1845, VII. 
D. B. M., 447; M'Jhnald, 23d May, 1807; Mume, 580. 

But it has been ai^ied that the pursuer fraudvlently in- 
duced the defender to believe that he was to remoye from the 
fonn at March, 1857. This defence must be considered with 
reference to the authorities which bear upon it^ and also with 
reference to the facts which have been established in evidence. 
The mle of law appears to be, that forty days before the 
stipulated tennination of a lease, l^gal warning must be given 
to the tenant, or a written obligation to remove obtained from 
him within the last year of the lease ; and that no equivalents 
will be received in room of these leeal solemnltiee. Lord 
Fullerton in the case of Blair, 8th Feb., 1840, (II. D. B. M. 
549,) said : " In such cases it is not enough that the landlord 
acts as if he understood that the tenant was to remove at a 
particolar term, or even that the tenant knew that the land- 
lord was so acting; maiafidea in that sense, on the part of 
the tenant^ will not bar him from objecting that legal warning 
has not been given. Indeed, it would be difficult to see how, 
on that footing, the practice of requiring waminff had been 
introduced; how a tenant, who by his IcAse had bound him^ 
self to remove at the termination of that lease without warning, 
could be in bonajide when he insisted to remain because warn- 
ing had not been siven." ** In regard to a case of this kind, I 
should fully agree m the opinion ascribed to the learned Judges 
in the report of Baron Hume in the case referred to in the last 
page of these papers, (Magistrates of Perth, Feb. 20, 1798, 
Hume's Deer., 562,) that after introducing, whether rightly or 
not, the rule requiring a formal warning, we should increase 
the risk of litigation which it was intended to remove, by 
letting in SaciB and circumstances as supplying its place. And 
aooormngly various decisions have been pronounced in which 
circumstances as strong as those which occur here have been 
disregarded." 

No doubt in Blair^s case a dednon favourable to the land- 
lord was given ; but that was because it was held that in the 
spedal oironmstances of that case formal warning was not re- 
quired. The following cases bear upon this point, Farhet, 2d 
July, 1618, Morr. 13,821; Haddington, January, 1698, IV. 
Brown's Supplement, 86; Magiiiratet of Perth, 20th Feb., 
1798, Hume 562; Loekkarl, 8th March, 1800, Hume 564; 
Gordon, 18th Jan., 1803, Morr. 13,854. The case of the 
Duke of Ax^le, 7tii Dec., 1 799, Morr. Appendix, Removing 
No. 2, was prior in date to some of those above referred to, 
and it is thought must have proceeded upon considerations 
similar to those which prevailed in the case of Blfur. The 
case of MarjoribaiJc$, 11th July, 1795, not reported, (referred 
to in the Session papers in the case of Lord Dundat, 11th 
July, 1796, also not reported,) appears to have been dedded 
in favour of the landlord partly upon the fact of the grass 
seeds having been sown by the incoming tenant ; but it ap- 
pears to have been proved that was done with the consent of the 
outgoing tenant. In the case of WiUon, 2d Dec., 1853, there 
were these specialities, that the eldest son did not intimate his 
intention to take up the lease until after its expiij, and that j 
be did not come forward to assert his right in Court The ' 
Sheriff is of opinion that the defenders, on whom the mw$ of 
piroving fraud lies, has not established such a case of fraud 
againat the pursuer as can exclude him from the right to ob- 
ject to his being removed, in res|>ect of his not having received 
legal warning. The pursuer swears that he was ignorant of 
the offers made by his brother, that he was not aware that the 
landlord had sown down the grass seeds, and that he never 
lieard of the decreet of removing until within forty days before 



Martinmas, 1857, the term of removal, and indeed that 
having had some differences with his brother William, he 
supposes that his brother was acting for his own behoof in 
making the offers. The only other circumstances founded 
upon are the sales of the crop and tiie parent of the rent. 
No doubt such a sale is a strong indication of the tenant's 
intention to remove at the next term, but although such should 
have been his intention at that time, it may have been induced 
by the supposition that the landlord would insist on his removal 
and give him warning forW days before the term; and if he 
found that the landlord did not give such waning, the salea 
do not appear to be suffident to prevent him from asserting 
his strict I^;al right to continue in possession of the fturm. 
The payment of the rent was a condition which the landlord 
was in any view entitled to insist for before any of the crop 
could be sold or removed from the ground. 

In these droumstanoee the Shenff, while certidnly not ap- 
proving of the conduct of William Cousin, and regaiding the 
conduct of the pursuer as not free from susoidon, cannot hold 
that the defender has established by proof that the pursuer 
was guilty of such fraud as preduded him from objecting to 
his removal from the ftrm at the term of Martinmas, 1857, 
in respect that he did not recdve legal waning to remow 
forty dm before Martinmas. 

Act. J. WJjux, AU, Thos. Babtt. 



7th June, 1859. 
SHERIFF COURT OF PERTHSHIRE. 

(Mr Seerief Barclay.) 

M'Nab v. MTarlave arrrstoe, Aim Flthv, eommon debtor. 

Forthcoming — Judidal Examination — Frooesi — Proof. — Oir^ 

^eumttanee$ in which the arratee and comnum deUor, in an 

action of forthcoming, were aUowed to he judicially examined. 

Ok 9th November last (1858,) the pursuer, on the dependence 
of a summons of filiation at her instance against Flynn, the 
common debtor, used an arrestment to the extent of £25 in 
the hands of MTarlane, the arrestee. Having obtained a de- 
cree in absence against Flynn, she raised, on 8d December last, 
an action of forthcoming — foimding on the arrestment used 
on 9th Nov. — ^in which action a record was mode by condes- 
cendence and defences. The pursuer averred — (1, ) That Flynn 
engaged as a farm servant to serve, and he accordingly did 
serve the arrestee for the year, from Martinmas, 1857> to Mar- 
tinmas, 1858, at the money wages of £19, with the usual 
alimentary allowances; (2,) That such "money wages, aooord- 
ing tothe agreement or understanding mtared into or oome 
to between the arrestee and the common debtor, or otherwise 
according to the usage of the district of Dunkeld, and of 
Perthshire generally, were payable at the tennination of the 
engagement, namdy, at Martinmas last;" and (8,) That on 9th 
November last, the date of the arrestment^ the arrestee was 
indebted to the conmion debtor the money wages for the year 
ending at Martinmas last. The arrestee averred in defence — 
(1,) That, prior to 3d August Ust, he had paid £2 to account 
of such wages; and (2,) That, on 8d August last, he paid to 
the common debtor " the balance of his said money wages for 
the said year, conform to recdpt" produced. These aver- 
ments were denied by the pursuer, who averred in answer 
that the reoept had "been coUudvdy and fraudulentiy con- 
cocted since the date of the pursuer^s arrestment between the 
defenders, in order, if they can, to defeat the pursuer^s daim." 
On the record being closed, the pursuer was allowed a proof 
of her averment, and the defenders were allowed a conjunct 
proof, niereafter the pursuer moved that under the spedal 
circimistanoes, the arrestee and conmion debtor be ordained 
to appear to be judicially examined in regard to the matters 
of fact set forth in the record. 

SoUTAB, in support of the motion, dted M'Glashan, p. 883; 
MitcheU & BeU r. Hepburn, 15th Jan., 1830; 8 a 319. 

M'LusH, for arrestee, answered — Judidal examinatioDf 
are repugnant to recent law and practice. 



DIGEST OF ENOUSH OASEa 



mes. 



SouTAB Npliod— Tba Ufc«t 6Yid«iM Act, (1^ '^^' ^ 20, 
1. 6,) pawed in 1853, by a sabilMitiTe eDAOtomt^ dadarod 
that— "Nothing homn oonUined ■hall alter or albct the 
Aathoritj or Pnot&oe of the Conrti in SeoiUm d , as to Judicial 
Ezaminntiaii.'* 

Thereopon Dr Batolay pronoimoad the Hollowing Interio- 
entor: — 

On the deleoden' motion to fix a diet of proof, and on the 
pmner^i oounter motion lor an order on the arreitee and 
oommon debtor to appear and be judiciaU^ examined; and 
having made aTiaandum with the eanee, m reepeot of the 
natnre of the aTennenti on record, grants the pnnaer'a motion, 
and appointi the aneetee and common debtor to appear and 
be judidally examined at eoch diete ae may be forthwith fixed. 

N0TB.-TThe Sheriff-Sabstitute ii unwilling, in the general 
oaee, to sanotion judicial dedarationa, where itatemente of a 
party are taken as evidenoe against him, but never for him. 
Tliis is all the more to be o b s a ie d , sinee parties now may be 
witneases in the oanae. KevertheleeB, the Act which intro- 
duced that rule specially i see r ved the right of judicial ez»- 
minntion. In the present case there is a direct aUegatum of 
firand between the arrestee and oommon debtor, in order to 
defeat the pursuer*s claim. It ia certainly very unusual to 
anticipate payment of a farm servant's wages, nor is it the 
praotioe to take receipts ; and therefore upon tbe whole the 
case appears exceptional, and where the judicial examination 
of the parW may promote the ends of justice. This is the 
more especially the oase^ seeing that the two named parties 
are Ukslv to be the only wi tn esses who could be called ; and, 
oonsidering the object of inTcsligation, it is preferable that 
their statements should not be given under the sanrtinn of an 
oath. 

Hub Interfooutor was acquiesced in. 
Act. T. SouTAB, Crieff: 
AU, W. M'LiiBH, Perth, and J. Soorr, Perth. 

16th Mabch, 1859. 
PRIVY COUNCIL. 

KiBCHMXB k Othxbs V, Yebkus. 

Bill of Lading — Lien. 

Faibolouoh & Co., merchants, Liverpool, ahipned at that 

Sort oertftin goods on board a yesael of which toe respon- 
ent was master. The bills of lading, granted by the 
respondent, bore that the ** freight was payable in Liver- 
**pool to £neas McDonald, one month after sailing, 
** yenel lost or not lost." McDonald was not the ship- 
owner. On the arrival of the goods at their destination 
in Australia, thiry were claimed bv the appeUants, who 
were onerous indorsees of the bills of ladinff, but the 
master haying learned that the freight had not been 
paid, refiised deliyery. ffisU, that Uie master had no 
right to retain the goods for the f^ght. Hddy farther, 
that an ayerment tiiat, by the custom of the port of 
liyerpool, he had that right, vras irrelevant. 

4th Mabch, 1859. 

ROLLS COURT. 

ill re Trb Mxxicak k South Amxbican Comfant. 

(Lund*s Case.*) 

Winding up— Ssle oi Shares. 

A PAimncB who bss sold his shares in makt fidty and 

with a yiew to ayoid responsibility, is still liable as a 

oontnlNitory. 

24th & 25th Jahuabt, 1859. 
COURT OF COMMON PLEAS. 

Baltoub & Anotheb v. Ebnest, 
(Official Manager of the Sea, Fire, and Life Insurance 

Company.) 
Jobt Stock Company — 6ill — Directors' Authori^. 
Thb directon of a company drew a bill in the form 
preeoribed by the Stotute 7 and 8 Vic, Cap. 110, which 
psand by indorsation for yalue, into the nands of the 
|4ainti£b. The bill was not granted for purposes within 



the scope of the businea of the compta j, nor had the 
directon power, by the oontract of co-partDerjf to giant 
it. HM^ that the company were not boond, eyen as ib 
a question with a bona fide onerous indonee. 

atld^ also, that all pfttyyns doalinc with a Joint Stoek 
Company, must be taken to know tlM oontents of its 



20th Apbil, 1859. 
COURT OF EXCHEQUER. 

Gbibham v. WnxBT. 
Damages— False Imprisonment. 
"Thb mere drcumstanoe of a man writing down on a 
««chsrge sheet, at the dictation of a policeman, the name 
**of the jperson whom he s u sp e c t s to bays robbed bm, is 
** not a giying of that party into custody." Per Martin, B. 



16th & 18rH Apbil, 1859. 
COURT OF APPEAL IN CHANCERY. 

ExparU Babton im re Thb Katioxax. Patsmt Steam 

Fuel Compaxt. 
Joint Stock Company — ^Forfeiture of Shares. 
Thb deed of settlement of the company in questioB con- 
tained no power to forfeit originsl shares. Mr Barton 
had 100 shares allotted to him at the formation of the 
company, upon which be paid the deposit. The shares 
were forfeited by the directon in consequence of his not 
haying signed the deed of settlement, and the forfirituie 
wss ccmfinned by a general meeting of the shareholden. 
Prior to the declaration of the forfeiture. Barton had 
transferred the scrip. Held^ that the forfeiture was 
inyalid, and that Bsrton was still liable to ooDtribnte sa 
a partner. 



8th Novkmbkb, 1858. 
QUEEN'S BENCH. 

Athebsmith v. Dbubt. 
Truck— 1 and 2 WilL IV., Ci». 1887. 
In payment of the wages of a workman, ailing yrithin tbe 
claases specified in the Statute, the master gaye a note 
for lis on a shop kept for the mralj^ of gooda, ntmmnit*^ 
at the time, that it should be paid m goods, mod not in 
money. The notice was taken to an oSBce adjoining the 
shop, where it was exchanged for another iiote, to be 
handed into the shop, and upon presentation of whidi, 
payment was made in goods. Held, that tbe giying of 
the fint note wss an ofience within the 8d sect^ of the 
Statute. 



28d Mabch, 1869. 
COURT OF PROBATE. 

In the Goods of James Muib, deceased. 
Probate and Confirmation Act, 1858. 
The note or memorandum, proyided in sect. 14, can only 
be made at the time the probate issues, and not 
wards. 



80th APBfL, 1859. 
COURT OF QUEEN'S BENCH. 

RoPEB V, London. 
Fire Insuranoe— Condition. 
A FOLIOT of insurance had indorsed thereon the IbQov* 
ing proyisions: — *^ All persons insured by this oompany^ 
sustaining any loes or damage by fire, shall, yrithm 
fifteen days after the fire, detiyer in as particular an 
account of the loss or damage as the nature d the ease 
will admit of. In case any difierence or diepute shall 
arise between the assured and the company, such differ- 
ence shall be submitted to arbitrators.^' fTeU, (1) that 
the first of theae stipulations wss a condition precedent* 
and that unless he gaye the stipulated notice, the assured 
could not recoyer the loss; but that (2) the 
to a reference to arbitiatioii did not bar an aotion. 
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§xQtBi ai (BnsliB^i Casjes. 



22d June, 1858, and IStu and 2 1st, Januart, 1859. 
VIOB-CHANCBLLOR WOOD'S COURT. 



7th July, 1869. 
ROLLS COURT. 



Our r. Dickenson. 

Merchant Shipping Acts — Registered Ovmer. 

Where a bill of sale is in point of fact invalid, its regis- 
tration under the Merchant Shipping Act, 1854, does 
not give a title at law. 



IsT February, 1869. 
EXCHEQUER CHAMBER. 

(Appeal from Queeit's Bench.) 
TuR British Empire Shipping Company r. Somes 

AND Others. 

Shipwright — Repairs — Lien— Dock hire. 

A SHIPWRIGHT to whom a veasel was delivered for repair, 
detained her by virtue of his right of lion for work and 
materials expended on her. Held that lie was not 
entitled to dock hire for the period of such detention. 



18th January, 1859. 
COURT OF QUEEN'S BENCH. 

Fletcher v. Fletcher. 
False Imprisonment — Lunacy. 
A party who obtains the imprisonment of another as a 
lunatic, in an asylum, is not privileged, and is liable to 
an action of false imprisonment, notwithstanding an 
averment of bona Jules and probable cause, and that the 
defendant had procured mudical certificates under the 
Act 8 and 9 Vict., c«ip. 100. To justify the imprison- 
ment, it is uoccssary to aver and prove actual lunacy. 



29TII January, 1869. 
COURT OF COMMON PLEAS. 

Garton and Another v. The Great AVestern 
Railway Company. 

Railway Traffic — Undue Preference. 
Tub Great Western Riiilway Company ha<l been in the 
habit of carrying goo<l8 from London to Bristol at a 
certain sciilc of rates, from which tlicy allowed a deduc- 
tion to those parties who themselves collected and re- 
moved thuir goo'.ls from the station — these parties being 
generally carriers. At a certain date they stopped these 
deductions, and charged the same rate to those parties 
who themselves removed their goods from the station, 
and those to whom they delivered goods at the ware- 
houses of the consignees. Held that this was an undue 
preference to the latter under the Railway and Canal 
Traffic Act, 1854. 



Williams t?. Nash. 
Patent— 16 Vict., Cap. 6, Sec. 2. 
The second section of the Act 16 Vict., cap. 6, provides 
that "all letters patent for inventions, to be granted 
under the provisions of the Patent Law Amendment Act, 
1852, shall be made subject to the condition that the 
same shall be void, and that the powers and privileges 
thereby granted shall cease and determine, at the expira- 
tion of three years and seven years respectively from the 
date thereof, unless there be paid before the expiration of 
the said three years and seven years respectively, the 
stamp duties in the schedule to this Act annexed, ez« 
pressed to be payable before the expiration of the third 
year, and of the seventh year respectively; and such 
letters patent, or a duplicate thereof, shall be stamped 
with proper stamps, showing the payment of such re- 
spective stamp duties, and shall, when stamped, be pro- 
duced before the expiration of such three years and 
S'jvcu years respectively, at the office of the commissioners, 
and a certificate of the production of such letters patent 
or duplicate, so stamped, specifying the date of such 
production, shall bo indorsed by the clerk of the com- 
missioners on the letters patent or duplicate, and a like 
certificate shall be indorsed ui)on the warrant for such 
letters filed in the said office." Hold that in reckoning 
the periods of three and seven years, the day of the dato 
of the patent is excluded. 



9tii June, 1868, and 28tu June, 1859. 
COURT OF COMMON PLEAS. 



LvGUAM V. Puimrose. 
Bill of Exchange. 
A BILL torn in two by the holder, as alleged for the 
purpose of cancellation, and afterwards pasted together 
and put into circulation, is a good voucher of debt in tho 
hands of a hona fide and onerous indorsee. 



EXCHEQUER CHAMBER. 

(^Appeal from Exchequer,) 

Sale — Consignor and Consignee — Bill of Lading. 

Brown & Son sold a quantity of goods to Hare & Co., 
to bo shipf)ed free on boarti, the price being payable on 
delivery of bills of lading. 'J'he transaction was entered 
into through a broker, who acted for both jiartics. The 
vendees instructed the vendors to ship part of the goods 
by the first vessel, and the vendors did so by a ship 
answering that de^rix)tion; and, in ccconlance with 
usage, handed the invoice, wilh the bill of loiliug, taken 
to the shif>pcr*s onler, but indorsed by them to the 
vendees, and a bill of exchange for the price, for accept- 
ance, to the broker. The ship was wrecked, and the 
goods lost. Held tliat they were at the risk of the 
purchasers. 



DO 



SHERIFF (X)XmT REPORTS. 



Sth Junx, 1859. 

SHERIFF COURT, AIBDRIE. 

(Mn Sheriff Loan.) 

PooB, Jaidm Malvie V, Alkx. Mackenzie, Ivspectoe or 

PoOB New Mokklakd. 

Poor — Poor Law Act, sec. 74 and 75 — Juriwilction — Liability 
of Inapect<nr to third parties for nursing and medical com- 
forts supplied to Paupen. — The punueTf after requiring the 
defender to remove a pauper^ then in the pureuer*t houte as a 
lodger, wAt'dk it tc€u proved the defender promised to do^ tmed 
for reeompente for nursinff, attendance, and furniAingi 
supplied to the paujier. — Held entitled to recover^ notwith- 
standing a monthly aUoioanoe made to the pauper, tpAtcA wis 
inadequate. 

The special facta of tliis case are sufficiently stated in the 
judgment of Sir Archibald Alison, which is appended. 

The Sheriff-Substituto, on the grouud, inter alia, that the 
Sheriff's jurisdiction was excluded by the Poor Law Act, 
and that the fiMsts were not sufficient to support the daim, 
dismissed the action, but without expenses. 

At the hearing, on mutual appeals, it was pleaded for the 
pursuer, (1) The Sheriff's jurisdiction, although not competent 
in actions at the instance of a pauper for aliment, fell to be 
sustained in actions by third parties for advances, EttrieL, 14th 
Feb., 1821 ; 2 &haw, 716; Dunlop on Poor Laws, 374 ; Orr <C* 
OUusford, 0th July, }831 ; and Maihcson, 22d Dec., 1831. 
(2) The claim of recompense for advances and funiishiDgs was 
good in law, Howie v. Kiric, iie^nioii of Arbroath, 2jth Jan., 
1800; and Etfrick, \tt supra; and in equity, the pursuer was 
at least entitled to such an amount as had been saved to the 
parish by his services. (3) It could not be held that the 
present daim was an attempt to increase the pauper's allow- 
ance, as he was dead, and was not represented in any sense by 
the pursuer ; and no case of collusion was averred or proved 
by the defender. 

The defender relied mainly on the general argument, that 
the claim sued for was a contrivance to increase the allowance 
of the pauper in an illegal form, and if sustained, no ) arish 
could at any moment estimate tlie amount of its liabilities; 
that there were defects in tlio proof, and that the jurisdiction 
of the Kherill* was excluded by sec. 74 and 7o of the Poor Law 
Amendment Act, which provide: — 

(1.) ''That in every case in which a poor person shall con- 
sider the relief granted him inadequate, such i>oor ])cr80u sliall 
lodge, or cause to be loil^'ed, a complaint with the Board uf 
Supervision, which Board shall and is hereby required, with- 
out delay, to investigate the nature and grounds of tlic com- 
plaint; and if, upon inquiry, it shall appear that the grouiidM 
of such complaint arc well founded, and if the same shall not 
bo removed, then the Kud Board shall, by a minute, declare 
that in the opinion of tlio Board such poor person has a just 
cause of action against the pari^(h or combination from which 
he claims relief, and a copy of such minute, certified and signi- 
fied by the secretary, shall, if required, be delivered to such 
poor i)er8on, and u|ion the production or e.xhiliition of such 
minute or certified coj>y thereof, .such i>oor person sliall forth- 
with, aud without .iny further i>roccedin.i,'-t, In,' entitled to the 
benefit of the Puor^' 1m)11 in the (.'ourt of Session ; and it shall 
be lawful for the Board of SuixirviNion. after any action has 
actually been commenced by or on behalf of such poor person, 
to awai-d to him such interim aliment as to the s.aid J?oard shall 
seem just during the deixmdeucy of such notion, which award 
the Parochial Boanl of every such parish or combination shall 
be bound to obey." (2.) Provided always, "That it sh.dl not 
be couqKtent for any Court of Law to eiitcrtiin or docldc any 
action rdativo to the amount of relief granted by Parochial 



Boards, unless the Board of Sopervisioii shall prerioariy hava 
declared that there is a just cause of actian." 
The following is the Sheriff's Interlocutor and Note : — 

Having heard parties' proourators under thair mntiial 
appeals upon the interlocutor appealed against^ proof adduced, 
and whMe process, alters the interlocutor complained o^ 
and in the whole circumstanoes of the case, decerns against 
the defender for ten pounds, with interest as libdled; bat 
quoad ultra assoilzies the defender from the oondosiana of the 
action : Finds expenses due to the pursuer, subject to inodifira' 
tion, and that for the reasons stated in the subjoined note: 
Appoints an account of said expenses to be given in and taxed 
by the auditor, aud decerns. 

Note.— The facts el this case Appear to b«, thai in the 
month of October, 1857, the now deoeased pauper penon caas 
to lodge in the pursuer's house, in a very weak and infinn 
state of health, and he soon became incapsLle of earning any- 
thing for his own subsistence. Application was aooordin|^y 
made to the inspector of the poor of tiie parish for pnrodnal 
relief on the 24th of October, who gave interim rdief of ^ 
The same relief was given again on the 30th October, and on 
tho 2d November, the pauper's case was brought bedfore the 
parochial board, who awarded the pauper a permanent rdicf 
of 8s. a month, or an alternative of going into the poorhocsa. 
The pursuer and his wife were very anxious from the bej^in- 
ning that the pauper should be taken into the poorhouse^ and 
repeatedly asked the inspector, the present defender, to remove 
him, which he is proved to have prwnised to do, by sfrnding a 
horse and cart for him before SOth of October. He never sent 
for the pauper, however, nor did the pursuer send him to the 
poorhouse, but they just wait on drawing the aliment erf* 8s. a 
month from the parochial board, which was paid someiimes to 
the iiauper himself, sometimes to the pursuer's wife, for his 
behoof, and sometimes to others, down to the pauper s death 
in June, 1858. During the time, the pauper was able to walk 
about a little, till May, 1858, when he became much urorse; 
and as he had a sore under his arm, another on his foot, and 
an idcerated stomach, his breath and state became very ofbn- 
sive, and the nursing of him by the pursuer and his wife 
extremely burdensome. About a week before he died, in 
July, 1858, he was visited by the medical officer of the Board, 
to whom the pursuer's wife again made the request, that the 
Board would send for him, and take him to the poorhouse, — 
and he had previously been furnished by the Board with boom 
watm dothmg. 

Now, in these circumstanoes it is quite dear, that the 
allowance of 2s. a week, or 8s. a month, awarded by the 
board, was a great deal too little, probably not a thud of 
what it should have been, under the distressing drcumstaoees 
and condition of the pau{ier, and also that the ina|>ector failed 
to fulfil his proved promise to send a horse and cart, to take 
him to the poorhous-e. 

No one can doubt, in these circumst.'^nccs, that tho pursuer 

has a goo<l cause in e<|uity; but a legal difficulty Las be^i 

started against the claim which, under the last interlocutor, 

has been sustained by tho SherifTSubstitute, founded ujion the 

ol)joction» that the prefcut action is in fact an attempt by a 

piile wind to enlarge the out-door allowance given to the 

]>auper by tho Parochial Board, witliout tho previous sanction 

or autliority of the Bo;ii\l of Supervision, an rc<|u:roil by 74 

I and 7;i nections of the Poor Law Act. This would have been 

' a vtry formidaMc, if not insuperable objection, if the facts vt?re 

as.'umeil in the findiugs in tho interlocutor on Uiat ]>oiuk But 

when the nature of the present case is conutlerc*), it api^'Ors, 

I on the contrary, that there is no attcm|it whatever tu iUt the 

j incomiK^tont thing of raising the allowance mode to a )«iu{i«', 

without the previous sanction of the iSoartl uf iSu^iurvisiou, as 

, required by the Poor Law Statute. 

Tlie |irc;»ent action in not at the instance of the ytanj^r or any 
' one in his right, or concluding for the culargcmcnt of the 
imrochial ullowaiioe at all. It is, on the contrary, one at the 
iimtance of a thinl {tarty who is not chtiniing {larocbial relifef 
at all for the pauper ; but who alle^^es that a ))au]M:r afflicted 
with a loathsome <liM-nso. and rc<[uiri!i;; a grc:&t deal of atten* 
ilance and nursing, wa-s \v(i in his hands, after pmmiaes loade 
by the insjii'Ctor t»f the poor that be would l»e rt-niox-eti and 
taken to tho {loorhouKc ; but that, instead of doing this he 
left the {laui^r in the ])urKucr*s Iiands, where he rvnuunc<l till 
his death, aud that in that way he remained in the purMier's 
hou.sc fur upw ards of dght nionthi>, affiict^il w ith a b«ithst'Uie 
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disease, and requiring mach attention and nursing from the 
pursuer and liia wife. 

The question involved in the action, therefore, substantially 
is whether there was an implied contract between the pursuer 
and the defender, as inspector of the poor, to aliment and attend 
to the pauper in the loathsome state he was in, at the tricing 
aUowaaoe of 8s. a mouth. It is not pretended there was an 
express contract to this effect, and the Sheriff cannot see that 
there was any understanding or implied agreement for that 
purpose. If, indeed, the inspector had made no promise to 
the pursuer and his wifo as to sending for the pauper, and 
taking him into the poorhouse, it might have been fairly 
pleaded in defence against the claim, that it was a baif^ain be- 
tween the parties to keep the pauper at the rate allowed by 
the board, aud that if it was an unprofitable one to the pur- 
suer, tibi imputa, that he had entered into it. But in the 
drcumstanoes that are brought out in evidence iu the case, 
there is not only no room for such a presumption, but the 
presumption is rather the reverse. It was the duty of the 
parochial board, under the Statute, by the inspector or medical 
officer, to visit the pauper, and to give such orders regarding 
him as his case required. The inspector came accordingly to 
the pursuer's house and saw the pauper, and the pursuer and 
hoB wife earnestly requested him to have the pauper taken 
away, when he promised to send a horse and cart for him, 
and to remove him to the poorhouse, but which was never 
done. The pursuer was entitled to rely on the assurance and 

Sromise of the inspector that the pauper would be removed, 
xpecting this, he just went on from day to day, keeping aud 
attending to the pauper, expecting the horse and cart to be 
Bent for him, which it never did, until at length death relieved 



October, 1840, and in the end of January, 1850, the pursuer's 
daughter, Joan Edgar (the child's mother) raised a small 
debt action against the defender for the in-lying expenses and 
aliment then due. On 4th February, 1850, tlie defender met 
with the pursuer's daughter in a public-house in Crectowu, 
and a written agreement was entered into, by which the 
pivsuer B daughter, with the verbal consent of the pursuer, 
who was present, and whose consent was recorded in the 
i^rreement, accepted £10 "to be paid at the expiry of eighteen 
months, or as soon before that as possible," and relieved the 
defender "in all time coming for any further maintenance of 
the child ;'* and also agreed to withdraw the small debt action 
on defender paying expenses; the defender, on the other hand, 
binding himself " to find caution that he will fulfil his part 
of that contract.*' The agreement was unstamped. The de- 
fender paid £10 to the pursuers daughter as stipulated, and 
also the expenses of the small debt action, which was accord- 
ingly withdrawn. The pursuer, who had maintained the child 
from its birth, brought the present action on 28th March, 
1858, for iiayment of aliment at the rate of £5 per annum 
from 18th October, 1851, to ISth October, 1S57; allowing the 
defender credit for the .-€10 paid iu terms of tlie agreement^ 
and £1 i>aid formerly for in-lying expenses. 

The pursuer pleaded — 

(1.) Any agreement entered into by the mother of an illegi- 
timate child to defeat its right of support, is tdtra vires of herj 



the pauper from his sufferings. In these circumstances, there j and cannot, therefore, be binding on third parties. 

£_ _«^ — ^ ' _ . 1. 1 . ii . ._ • . 



is no room for presuming an implied agreement, on the pur 
sucra part, to keep aud attend to the pauper for 2s. a- week; 
but on tho contrary, there is clear evidence of an anxious 
desire, on the pursuer's jwirt, to get quit of him on any terms; 
it was the duty of the inspector to send for the jiauper in 
terms of his promise, and not having done so, the pursuer's 
claim became good for a reasonable sum for board and atten- 
dance on the pauper, on the principle of quantum memiff 
which it seems reasonable to fix, after deducting the allow- 
ance of 88. a month paid by tho parochial board for the pauper, 
at ten pounds, the sum now decerned for. Tho parochial 
board were bound by the Poor Law Act, as the pauper was 
in a diseased and almost hopeless state, to have furnished him 

..^ZaL - ,1J^1_ IT- * 3 I ..1. •• 1 . 1. 



(2.) Agreement unstamped. 

The defender replied — 

(1.) The pursuer having contiented to the Agreement by 
which the defender was discharged from the further main* 
tenance of the child, is barred pcrtonali (xceptiont fi-um mak« 
ing the claim sued for. 

(2.) The pursuer having kept the child iu the knowledge of 
the agreement, and having made no claim for aliment until 
now, is barred by the agreement, and by mora and acqui* 
esoence from receiving the sum claimed. 

The rccoixl having been closed, aud parties' procurators 



with cordials medicines, and warm clothing, suited to his j^eard, the Steward-SubsUtute pronounced the foUowing In- 



ccmdition; but there is no oidence that he got more than the 
last of these articles, and his state of health was such as to re- 
quire a most laborious and irksome attendance on the part of 
the pursuer's wife, night and day, for which his aliment of 2s. 
was totally inadequate as a comjiensation. 

Act. JoHsr G. Waddell. AU. JoiiH Mousox. 



0th June, IS JO. 
.STEWARD COURT, KIRKCUDBKIGHT. 

(Mb Stkward Dlxbar.) 

JAUErt £dc;ab r. Thomas Harries. 

Bastard — Aliment — Agreement— l*cR-onal i^xception — Mora 

— Public Policy. — An atjrefuiait tufcrcd into by the mother of 

an Hfryitimutc chlUl^ by ichich shv biniU htrstff to rcfitvc the 

father of the mahitinuiicc of tlie ehUtl^ althoutjh entered into 



terlocutor : — 

Having advised the record and heard i^rties' procurators, 
finds it admitted th.at the defender is tho father of the illegiti* 
mate male child which the p\u>uer'H daughter, Joan Edgar, 
lx>re on UHli October, 184U: Finds it admitted, that towards 
the maiutunance ami education of the naid child, and the 
inlying expenses altondiiig iu birth, tlic defender has paid or 
contributed iu whole only the sum of eleven ix>unds sterling 
up to the date of the foresaid action : Fiudd it not Alleged that 
the defender was unable, froiu ])overty or other cause, to 
contribute lii» d'.ic share of the e\]4'nNe or burden of main- 
taining his »<aiil cltilil, during the period referred to in the 
summons: Findf, that the a-^a'centent, Nu. fi/U of process, does 
not cotiHtitute a valid ]'rijudicinl defence a«;ainst the claim 
concluded for in this action: Kcscrving to tlio defender any 
claijii i»f relief against Jonn Kd^ar, the mother of the child, 
iu resiHSct of said agreement >vhicli he may be advised to bring, 
aiul to ht-r idl comjieteut defences npiiubt said claim of relief 
as accoi\ls, and before further aits\«er allown the pursuer a 
proof of the avvrments iu the 2d article of his revised coudc- 



with the adriec antl eontent of a third imrty, does not, in the 

event if such third party aliment iitfj the vhild, pirjudicc his I Mcendenco, in »o far as di:«puted, and to the defeudcr a conjunct 

claihi of relief ayainst the father. (2) An ayncmait ivhtrtby \ probation: grants diligence, etc. 

(he father of an iflryitimutc ehild binds himself /o^/«//.CU» \ Note. — Tho Steward-Substitute ref,'anla the defence founded 




the rurtthers obliyutious ** entirely yrat aitom aud «/i*7«/t *•«/,*' 
w ini'ulid and iflcyal. Question — Whether such an ayreancni 
is (tf/ainst public itolieyf 

James Edoab, cooper, Crcetown, tho pursuer, is the grandfather 
of an illegitimate child of which 'Thomas Harries, seaman, 
Crcetown, is the reputed father. Tho child was born on 10th 



peculiar tonnr>, have uliected the nu)tu:U claiin;^ utul interests 
of any other p;irtie.s thnn the defemler and Joan Edgar, the 
mother of the child. 'J'lic ]nirsucr'.s daughter had no power, 
by any such agreement, to Huri-ender or prejudice the future 
claiuiH of aliment competent to the child, and to any third 
|>arty supjtlyiug that aUmcnt, aguiutit tlie defender as its 
parent. The pursuer was under uo legal obligation to aliment 
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the defender^! child, and if he did aKment it lie thereby founded 
m dum of rdief both against its fkther and mother, Malhimtn ▼. 
B99, 28d Dee., 1831 ; 4 Jvrixt, 212. 2d, Althouefa there haa 
been, in the naiial fonn, re erved to the defender his right to 
institute any churn of relief, which he may think competent to 
him nnder that agreement^ against Joan Edgar, the mother of 
the daild, the Steward-8abs(:tute considers it pertinent to the 
pleaa raised on tluit agreement in the present action, to express 
Lis strong conviction against the oncrosity and validity of that 
agreement as an er facie settlement of mutual rights. 

The defender was, at the date of that agreement, the ac- 
knowledged father of the child referred to in tlie summons. 
That child was bom on 10th October, 1849, and in order to 
enfince the fulfilment, by the defender, of his obligations to 
oontribote part of the aliment, Juan Edgar had been forced to 
raise a small debt action against him on 2Gth Januaiy, 1850, 
concluding for payment of one pound sterling as the quarter's 
aliment past due on 18th January, 1830, and one pound 
sterling for the next quarter's aliment payaUe in advanco. It 
is not alleged, nor is there any ground to suppose, that the 
claim embraced in that small debt action was not fair and 
reasonable, or that Uie defender oould, on any pretence, have 
loocessf uUy opposed it. 

Its detcrmiiiaUou in the pursuer's favour would luive esta- 
bUshed her right to receive alimont from the defender at the 
extremely moderate rate concluded for. 

Apparently for the purpose of defeating that judicial ascer- 
tainment of the pursuers clairaa, the defender prevailed on her 
to subscribe the agreement founded on. 

It is, in the Steward-Substitute's opinion, im|io«sible to con- 
oeive an agreement, rx faeie dealing with mutual rights, more 
one^ded and iniquitous in its conditions. Tlie defender 
thereby secured to liiia'V:lf largo and most important advan- 
tages, in consideration of wliich, he gave and sacrificed literally 
nothing. The mother gave up her claim of aliment for the child, 
and not only so, but became liound to relieve the defender in 
all time coming of any further maintcnaucc of the child, and 
oonseqaentiy of all claims eomiictcnt to the cliikl or third 
parties for said maiuteuanec : on tiie other hand, as the price 
of these profusely lil>eml concessions and obligations by tlie 
mother of the child, tlio defender undertook to ]iay to her, at 
the expiry of eighteen months, or ns moou before that as (KMsible, 
the sum of ten pounds sterling, and to pay tiie exixsnscs of the 
small debt action at the mother's instance, which sho agreed 
to withdraw. 

Now, with regard to the iiaynieut of these expcuKcs, it must 
be ooncaled, tiiat if the action had pniuocded, decree would 
have iMUwed agaiunt Uic dcfoudcr, both for the sum claimed in 
the summons, and for expenses, llie ntidcrtiking to pay 
these cxiienscs was therefore no conKidemtton or uoucuM<ian 
whatever. The defender xasmXy undertook to do what the 
law would have onmpellud him to do. 

And the obligation to pay to the luotlier, by the llh August, 
1831, ten ]iounds sterling, for a diHc)iar};c in fuUof all future 
claims of aliment, when viewed and pleailed as an onerous 
nndortaking, or as an equivalent for the large sacrifices mailu 
and obligatitm;* midcrtakcn by the mother, is simply ritliculous. 
On 18th July, 18^11, tho eighth quarterly |tayinciit for his 
share of the child's aliiunnt l>ccaiiiu due and |iayablu by the 
defender, and at the low rute of four pouiidH jki- auunm, and 
two pounds for in-lying expenses, the chiM.s inolher was 
entitled to enforce itayment from tlie <lefeuder on 18/A •/s/y, 
1851, of that sum of ton imiuikIm, for iiast, duo, and current 
aliment, which, by the agreement, he undertook to )\ay ouJff 
on the 4th A tu/tuff ISiil . This obligation by the defender was 
thus the very reverse of a conccwdon or benefit to the mother 
of the child ; it wax a pnNt])oucinuiit of her legal claim, ami 
another pecuniary sacrifice on her part; although, in the 
peculiar ])hraseology of tho agreement it ii coolly re[ireflenled 
as a stipulation in Iter favour. 

In so far, therefore, as tlic agreement impoNcd on the child's 
mother obligations to withdraw her small <]cbt action of 
alimont against tho dcrendcr, and to relieve him of future 
claims of aJimont for the child at her own iuHtaucc, it is mani- 
festiy iniquitous, as thcste obligations were entirely gratiiitoiiH, 
and unilateral, and injurious to her; and in so far as it under- 
takes to relieve him of future clalmrt of ;diment, at the instance 
of tho child, or of thirtl parties supplying the aliment, it is 
invalid and illegal. Poll v. Pvfty 7th i>eceml>er, 1S33. 

The defender appealed thia judgment, and the Steward 



(Sandford) altered the same, and allowed the defender a proof 
of his averment that the porsner oonaented to the agreemnt. 
The Steward appended the following note to hia interloeotor:— 

Non.~Tbe Steward is not prepared to aay that if tbe 
panoer was present when the agreement waa entered into, 
and ooosentad to it npon the part of his daughter, and was 
thus foll^ aware of iu terms, and thereafter received payment 
of the sUpnlated sum, he may not be held to have hemologBtod 
and aeqniesoed in it, and thus the aliment affottlad by him to 
the child, in ao &r as beyond that som, may have been given 
ex 1/ratia. Bat this question is left open nntil the fiM^ are 



Proof having been led aocordin^y, and pnrtiea* procoxaton 
heard thereon, the Steward-Substitute ptonounccd an into^ 
locutor, in which, alter finding the facta already stntedy he 
furth< 



¥lnds it proved that the pnrsacr was present at tlie said 
meeting when raid agreement was enterea into, and that it 
was entered into by his advice, and with his coneuirenoa and 
consent: Fmds that the said agreement, No. 5/3 of process, ia 
unstamped: Finds that the said agreement was entered into 
by the said Joan Edgar, and oonaented to by her faUiar, the 
pursuer — ^persons in humble life and «*irnimfltanrm "tv^at the 
influence, apparentiy, of representations by the delenders 
friends, that the defender waa about to leave the conntry and 
desert his child: and finds further, that the conuitions im- 
posed on, and obligations undertshen by the said Joan Edgar 
by said agreement, m-ere so iminsed and undertaken withoot 
any fair reciprocal obligations being undertaken, or any joat 
consideration given by the defender: Finds it admitted that 
the defender has paid to the pursuer's daughter, Joan Edgw, 
the sum of eleven potmds for in-lying expenses and *liw*— «^ of 
said chikl: Finds it proved that sud payment waa made rob- 
sequent to the aforesaid agreement: llnda, irrwqiect i vely ef 
the plea founded on the stamp laws, that in the rirrnfiistsniw 
above stated, and in rcsiiect of the doctrine laid down in ths 
judgment of the Supreme Court in Pott v. PuU, 7th Decembs, 
1833, the said agreement and what has followed thereon, cm- 
not be held as a valid defence, penonaii ejteptionr, nor otho^ 
wise, against the conclusions of the present action: And <J 
new, before further answer, allows to the pumer a proof of 
the averments in tlie 2d article of his revised condesoendeoee 
in so far as disputed, and to the defender a oonjnnct proba- 
tion: grants diligence, etc. 

NuTK.— Believing that the Steward did not intend to in- 
dicate in his Interlocutor of 24th Se|itcmber hut, any fixed 
opinion on the validity of tiie agreement* No. 5/3 of process 
or on iu effect as a defence against the condusdous of the pee- 
sent action, tho Steward-Substitute has, not witliout consider 
able hcsitition and diliiculty, deemed it incumbent on him to 
cmbtMly his own views regarding that agreement in the an- 
ucxetl Iiitcrloculor. 

After a careful reconsideration of the grounds on which he 
formerly rcfwllcd the defence founded on that a{;Teemeitt» sa 
fully cxpUincd iu the note to his Interlocutor of 23<l July, 
1 858, the Steward-Substitute, in still adhering to Uh: \ie:ws 
then etitoriainetl by him, dccnw it superfluous to roca|ittalate 
them in explanation of the finding in this imsecnt Interlocutor. 

lie has, however, further to remark, that if tho ag ree m en t 
had appeared to him onerous and reasonable in its nature, it 
might then have been necessary to stst ]iniccss to enable the 
objection on tho stamp laws to be obviatcil. flic expeiasi, 
intluding the |icnalty attending that proceeding;, would be a 
serious .-iggravatitm of tho defender's loss, if oveutnally uwne- 
cessful; but as tho dcfcnou rests exdusivoly on that agree- 
ment, it is thought that the provisions of tho stamp law most 
be enforced before Uiat defence could be sustained. 

In disregarding the agreement as a prejudicial defence 
against the action, the Steward-Substitute has proceeded on 
tiic fact of its being so pal|iably and groraly wnfair mul »s- 
JHritnu to the riffhtt and infereat§ of the mother, as to wtale it a 
ffitifnifvuM (fisfhargf, and not an onerous contract; and givtn 
in circumNtan<H!S which rendered it ino|)erativc. 

But even if it had embraced some fair conidtleratian nt 
crpiivatcnt to tiie motlicr for tho heavy burden slie waa uado^ 
ticking, the Stewanl-Substitute thinks there is room tn qooi- 
tiou the validity of such an agreement. There can be littk 
doubt, it ia thought, of the impolicy and even dancer, o« 
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paUio grouDds, of giving judicial encouriMreinent to such 
agreemoDta. Tlie mother of an illegiUmate (^Ud, where both 
the itareutB are in the lower ranks, has too often extreme 
difficulty in reooveriugj and not seldom fails to recover the 
fiitber's contribution to the child's alimout. The father, in 
these cases, can and often does inflict much cruelty by evading, 
but he cannot legally relieve himself of the mother's claims. 
Bat if, by threats of desertion, and protracted opposition to 
her claims, he can force her into a contract legally biuduig, by 
which he can secure to himdelf a total release from his legal 
and nataral obligations to his child, by the payment of a year's, 
or it may be a month's aliment, will not the judicial recogni- 
tion of such contracts tend to encourage immorality by 
diminishing the burdens and responsibilities now laid on the 
fitthera of illegitimate offspring, and o|)erate most disadvan- 
tageously, and even dangerously, against the interests of the 
child, from whom one le^ and natural source of support will 
thns be withdrawn. 

The Courts of England have, it is believed, decidedly refused 
eftet to such agreements when entered into by the father and 
a third party, as inoonsisteut with public iiolicy in giving the 
persons undertaking the care of the child an intoiet>t against 
its life (CoU v. Gower, East. 110); and, according to a 
leuned author, the ground of judgment which prevailed in the 
English Courts, is applicable to such agreements when made 
in IScoUand. J7to»uon on JDilU, 1 36. 

It may be contended that such ground of judgment cannot 
apply where the mother is the contracting party. The life of 
her child may be considered safe in her hands, whatever hard- 
ship and misery the entire unaided support of it may inflict on 
her. But the judgment of the Supreme Court in ^Scotland, in 
the case of Pott v. Pott, above referred to, seems to illustrate 
their repugnance to give a judicial sanction to such contracts, 
when entered into with the mother of the child. Tlie Court 
there, on a claim at the mother's instance against the father, 
leems to have disi*egarded ac invalid, a contract between the 
fitther and mother, by which the father bound himself to 
aliment their natui-al child till the age of twelve, and the 
mother bound henielf to free him of all chum thereafter. 



with the mother, it is at least questionable whether such dis- 
charge is not contrary to the principles of public policy; the 
Steward m of opinion that mora was required than mere 
knowledge of the agreement to deprive the pursuer of all 
claim for the aliment which he afforded to the defender s 
chUd. The cases, so far as they go, are in the pursuer's 
favour, and there is much in the observations of the Steward- 
Substitute as to tlie advantage taken of the mother, and the 
circumstances under which the agreement was made. Tlio 
Steward must have enforced the Stamp Acts before he could 
have given efiect to the defender's plea. 

The pursuer having proved that the aliment was furnished 
by him, the Steward-Substitute decerned against the defender 
for the modified aliment of £24, and expenses. 

Acf. W. Aldek, Gatehouse. 

Alt, D. J£>*KINS, Kirkcudbright. 



15th June, 1859. 

SHERIFF COURT, GLASGOW. 

(Mr Shebtff Bell.) 

The FxRKNEZi Spivxing Co. r. Williau Wallaci. 

I.O.U. — Acknowledgment — Blank Bonds — Act 1696, c. 25.— 
Ilthl, that an I.OM.y hfank in the jfiaycct name when dt- 
licerai, fcat not ttruck at by the Act 169G, ca^. 25, **anent 
Blank Bonds and Truitt.** 

This was an action at the instance of James Orr, sole partner 
of the Fei-encze Spinning Company, against William Wallace, 
spinner at Barrhead and in Glasgow, for payment of the sum 
of ;C20, being the amount of cosh advanced and lent by the 
pursuer to the defender upon 15th January, 1858, conform to 
holograph I.O.U. or acknowledgment granted bj the defender 



to the i)uniui3r for s.iid sum, bearing date the said 15th 

Whether, therefore, the presentclaim be regarded as a direct I January, 1858. The document when produced bore the 
ImaJUie cUdm at the pursuer's instance as a third im-tn who ! ^„^.,., ,^,„,e and a.ldi^. 

supplied the aliment to the child, or, as indurecUy, a claim at ; "^ _ , , . ^ ^ , ... i • i ^t <. .i i 

the mother's instance for behoof of her child, it is not, ^he defence stateil w;is (1) a demal that the pursuer ad- 
in the Steward-Substitute's opinion, efiectually met by the ' vanccl and lent the sum sued for to tlie defender; (2) the 
foresaid agreement. It would be, pcrhapsf>, incunsijilvnt with document libelled was not, when subscribed by the defender, 
these views to introduce any reservation of a claim of relief i nor when it came into the pursuers jiosseasion, addressed to 
in the defender's favour agaiiu^t Joan Edgar, under that agree- ^^^ ^„j j,^^ defender oflered to improbate the same. 



ment; but he is not debarred by the present Interlocutor fi-oin 
asserting such a claim if he vUall be bo adviscil. 

The defender ogoin appealed, but the Stewanl adhered, add- 
ing the following note to his Interlocutor: — 

Note. — The Steward having fully consuleifiil tliin ca-^o, 
which is ultcudcd with some ditticulty, is not indinetl to alter 
the Intorlocuttir of the Stev.ard-ii^ubMiitMte; altlu»u;^li, at the 
same time, he does not concur in all the reasouH a><tfigned by 
him m his note to his judgment. 

Tlic Slcwartl is cle:irly of opinion tl.ul, whatever might be 
the btiect of liuch an agreement as that fuuuded uftou iu de- 
fence, in a question with the mother, it can have no elVect upun 
a churn for jiaymeiit of aliiueut agitiust thu father, ut the in- 
stance of a stranger who has allorded the aliment, uv to an 
action at the iUHtonce of the ehild and hi.s atliiiiuibLrutoi.i. 
Now the grandfather i.-<, to ull intentts and pur|K>seK, a tttrani;*!!' 
to the child ill the eye of the law, and it In not denied thut tiie 
aliment was ufibrdeil by him; and therefore thu defeiKier is 
liable in the amount claimutl, unless he ha^ huuie special ground 
of defcuce. 



I A proof having l>een allowed and led, in the course of which 
the pm-aucr admitted the det'eiiiler's btatemcut that the I O.U. 
was not addrei»sed when received by hiin, Mr Sheriff Bell pro- 
nounced the following Interlocutor, which was acquiesced in: — 

Having hoard parties' ]>rocurato», and resumed con«idera- 
tion of the proof, productions, and whole process, Finds that 
the purMUci'H admit in their minute No. 8, that the I.O.U. 
ft>unded «in (No. 5) wxh bhiuk in the payee's name when de- 
li veretl: but Find»( it on the other hand proved, and not denied 
by the delcnder, that the xaid I.O.U. was delivered by the 
defender to the individual pur^uel^ James Orr, who carried on 
buifiuess under the name of the I'Vrene/e Spinning Co., as a 
voiu'lur of the debt for the sum therein ctmtained; and the 
only iK-fi-nce now nmintniiied \*, that the I.O.U. it» null and 
void under the Act IGDii, eap. *i5, in rcKpect it was subscribed 
blank in name of the |H?rMin in who:«o favour it is conceived: 
Kind:«, however, that the i<aid Act applie:) to *' bonds, ai*signa- 
tioii.'«, (lis|ioeiiti<>ns, ur other deoU," aiitl does not comprehend 
I or .strike ut suoh diKMniteutx ai* I.O. I'.'s: Thei'cfore, and under 



When the ca.o was previously bcfoi-c the Stewart], and he , '^^"J^^" ^"^^ y^^^^ «»';^^'-'» ^«t^' re|»el8 the defences, and dc- 
onounced the Interlocutor of 2Jih September, 185.^. „o np- <^™ »i?""«? ^^« J*^*^""''^"^ j" t^"^ V^, ^^''. conclusions of the 
arance was ma«le for the pursuer, and the Stewanl had not •"»"m•"•^: A;"\^<- *!'»-• deleiider aU» liable m ex}M.nses: nUows 



pronoiii 

pearance was inacle tor the | 
the advantage of hearing any i-eply to the ar;;nnieiil8 lur the 
defcutlvr. He then thought that it might be (]ue.*>tiuned whe- 
ther if tlio piirf uer were fully coguiHant of the a^revnicnt made 
with hiM tlaughter, he nii;;ht not be helil as having ivleaKeil 
the defender from any claim on hiH part, ami to have tnkeii 
her as the sole debtor; or to have aliiiK-iitt:«I the child <.'* 
gratia, and there w home plati>ibtlity in this view. On the 
Other IiaimI, um there is no doubt uf the li*gal nldigatioii upon 
the father; and us this is an ubiigatiou which iiu ao'ieeuieut 



an aeeount to be given iu, and remits the aanio to tlio auditor 
to tax and report. 

NoTi:.^The Act lUl'C, ea)). 25, is entitled ''Act anent 
Blank Bond: and Trust-t." It proeeeils u|h)1i the narrative that 
the stibx-ribiii^' of boiuls, nj^.'^ignationft, iliN)M>.xitionH, and other 
(let'ds blank in the name of the ikthou in who^e favour they 
are grantetl, and alxo irut^Xa witluuit back bondx, are occasions 
tif frauti: and it eiiactii that no iMUtdn, aiM<iguatioiis, dis|»osi- 
tion.s, or other tleecKs, be subserilietl blank in the person's name 



witb Ui« mother can dischaige; and as, ovou in a ijuestiou ( in whoso favour they are conceived, and that the fortiaid per< 
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son be either insert before, or at the Bubacribingi or at least in 
preeoaoe of the same witnesses who are witnesses to the sub- 
BcribiDg before the deliTery, " Certifying that all writs other- 
ways sabscribed and delivered blank as said is, shall be de- 
dared nalL" It is afterwards declared " that this act shall 
not extend to the endorsation of bills of e.^cchange or the notes 
of any trading company.*' Now, in the first plMO, it is doubt- 
ful whether such documents as I.O.U's. were in use at all in 
this country at the time the Act was passed; and, in the next 
place, whether they were or not^ it nas been held in cases 
where it was necessary to interpret the correct meaningof the 
Act, and especiaUy in the recent case of iH'mmac^, Feb. 1, 
1866, that the only deeds struck at are probative deeds requir- 
ing to be executed according to the directions of the previous 
Act of 1681, and having a blank in grcBtnio requiring to be 
filled up with a name. In the above case, Loiti Ardmillan 
said — "If the words 'other deeds* had not been introduced 
in this Statute, I do not think it oould be reasonably doubted 
that its provisions apply only to bonds, assignations, and dis- 
positions. But the expression 'other deeds' must be con- 
strued with reference to the context; and the operation of the 
Statute cannot be farther extended than to deeds of the same 
kind or class as those particulariy enumerated. Now, it is 
a distinctive feature of the class of documents enumerated, 
that they shall be tseted, if not holograph; and it would be 
contrary to the settled rules of oonstructicm, applicable to 
Statutes, to give to the words ' other deeds' such force and 
effect as to extend the penalty of the Act to a class of docu- 
ments different in character." I O.U*s. have for a long period 
been recognised as writings exempted from the operation of 
those statutory enactments which render the observance of 
certain solemnities necessary in framing written instruments. 
In his book on conveyancing, Mr Menzies says (page 93), '* In 
England, there is in famil£sr use an abbreviated form of an 
acknowledgment of money owing, called an 1.0. U. The 
document contains simply the date, the three capital letters 
I.O.U., the amount^ and the debtor's signature, vith or vfith- 
oui the ereditor'M addrtu. Such acknowledgments receive 
legal effect, and are held exempt from Btamo duty, as being 
ndther recftipta nor promissory notes.** Ijiis is also the 
law in Scotland. In M'Pherwon, February, 1854, where the 
I.O.U. founded on was blank in the grantee's name, the 
Interlocutor pronounced by the First Division was : — " Finds, 
that the acknowledgment referred to is receivable in evidence 
and does not require to be stamped.** It is, of course, ouite 
a diflferont question whether an I.O.U. can be transferred from 
hand to hand like a bank note, or by endorsation like a bill, or 
whether it wotdd not be a good defence to an action raised 
tipon it, that the party founding on it was not the original 
receiver. But no such question arises here, the pursuer and 
holder being admittedly the holder a6 initio. 

Act, W. B. Faolds. ah. T. G. Wbight. 



24th Jckb, 1S59. 
SHERIFF COURT, BERWICKSHIRE. 

(Mb Shbbiff Wood.) 

Dbloatt v. Rae. 
Process — Proof. — Where a diet of proof had been twice ad- 
journed for the ccamination of refractor >/ wiinettet cited by 
the pnrtuer — Held, that it was competent for the pnrtuer to 
adduce the evidence of other witneua ai the laat adjowncd 
diet, the Interlocutor of adJoumnuHt haxing been in general 
term$. 
Thb pursuer raised an action against the defender for aliment 
of an illegitimate child, of which she allied the defender was 
the father. The record was closed on a short minute denying 
the paternity, and a proof appointed to proceed on 20th Jan., 
1859. At the diet certain of the pursuer s witnesses failed to 
appear, and the diet was adjourned by the Sheriff-Substitute 
(Wood) unJdr the following Interlocutor : — 

"The pursuer's procurator stated that he had cited Elizabeth 
Outersou or Hogg, and Jauet IMckson, and produced execution 
of citation, but that they had failed to attend, and on his 
VOtioii tho Shenff-Sttbstituto granta letters of second diligence 



against these {lartiea, and assigns Wednesday next, the Wk 
instant, for the proof prooeeding, at Dunae, at eleven o'clock 
forenoon." 

On 26th January, the witness Hogg again failed to appesr, 
and the diet was a second time adjourned in the fbUovisg 
terms: — 

"The Sheriff-Substitute adjourns the diet till Tuesday the 
15th of March next, at eleven o'clock forenoon, within tie 
Court House, Dunse.** 

On I5th March, Hogg was brought up and examinwl, sad 
the pursuer then tendered the evidence of two other witnsssa 
present. 

Objected for defender. 

The continued diet had been granted simply for the purpose 
of enabling the pursuer to examine Mrs Hogg, against ^rim 
letters of second diligence had been obtained, and the evidcaoe 
of any other witness cannot now be receiTed. 

Answered for pursuer — 

The interlocutor of 26th January did not limit the proof 
allowed — the pursuer's proof-in-chief was not ooeMiuded— it 
was therefore quite competent to examinn the witBaeees 
adduced. 

Hie evidence of the witnesses tendered was then taken dova 
on a paper apart, and on the 29th March, 1859, the Sheriff- 
Substitute (Wood) pronounced the following judgment: — 

" Allows the evidence of Mary Ann Clayton and her moChsr, 
taken on paper apart on the 15th current, to be received ss 
the interlocutor of adjournment of 20th January, althoi^ it 
was undoubtedly pronounced on the statement made by tibie 
pursuer, that Mrs Hogg had twice disobeyed citation, does 
not limit the evidence to be led at that arljoumod diet to Ifn 
Hogg's testimony J' 

The case having been appealed, the Sheriff (BsII), on 34th 
June, 1859, adhered to the Sheriff-Substitute's interlocutor. 
Act,J.F, M' Watt, Dunse. A U, A. Wbathbbhbai^ Dunea 



27th JcLT, IS-W. 

SHERIFF COURT, GLASGOW. 

(Mb SHEBIfF Stbathkbm.) 

Maofablake v. Six. 
Bastard — AUment. — 77te mother of a bastard had agrtti 
to accept from the putative father the turn of one ekillimg aad 
eixpence per wedt at aliment for the ekUd. She afttrwarii 
raiaed an fiction condttding for aliment at the rtt^e of SJi fn 
annum, — Hdd, that cu regarded protpective alitnent^ At 
entitled to decree for tfie latter eum, but that the ie« 
&y the agreemeni as regarde I aliment due up till (he date ^ 
the tummone. 

The pursuer raised a summoas concluding for payment of ibe 
sum of six pounds per annum for the period of ten yeei% 
firom the first day of June, 1858, as aliment of an illag^tiiaste 
female child, of whom the pursuer was delivered on <Hr aboet 
20th June, 1856, and of whom the defends was the frthsL 
The defender had aU along admitted the paternity, and bai* 
as the pursuer acknowledges in her summons, satiafied ber 
claim for aliment up till 1st June, 1853. The defender ia ka 
defence stated that on or about the 5th day of April last the 
pursuer had agreed to accept in full of the aliment daisssd 
the sum of Is Gd per week, and that since that date the siaM 
had been regularly paid. 

The Record having been closed upon the sumxaoBS s&i 
minute of defence, the Sheriff-Substitute, on 10th Junsi, 1859, 
pronounced the following judgment : 

Finds that the paternity of the child in dispute is not d^ 
nied: Finds, that so far as reUtes to by-past altm»t^ triBC^ 
was due in adranoe quarterly for the period from Ist Jaat^ 
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1858, till the first quarterly payment oocorring after institU' 
tion of this action on 6th May, 1859, the d^ence stated is 
relevant; but finds that for prospective aliment, beginning 
with the said first quarter, the pursuer is entitled to decree 
for a fiiir and reasonable sum, notwithstanding the i^reement 
alleged in defence ; therefore repels the defences, so for as re* 
lates to said prospective aliment : Finds that six pounds ster- 
ling per annum is a usual and reasonable sum in name of sudi 
aliment, payable quarterly and in advance, commencing as on 
1st June current, being the first quarter after institution of 
this action, and continuing quarterly and in advance there- 
after till 1st June, 1868, when the said child, if she survives, 
shall have attained the age of ten years, with the legal interest 
on each quarter's payment, from the respective dates when 
the same fall due, till payment : But with respect to the by- 
past aliment claimed, for the period between 1st June, 1858, 
and 1st June, 1859, allows the defender a proof of his aver- 
ments that on 5th April last he agreed with the pursuer to 
make payment at the rate of Is 6d per week, and of the pay- 
ments which he alleges he has made under that i^;reement : 
Allows the pursuer a conjunct proof: Grants diligence against 
witnesses and havers, and appoints the case to be enrolled 
first Court day, that a diet for taking said proof may be fixed. 

KoTX. — ^The pursuer gave birth to a female illcgiUmato 
child on 20th April, 1856, and she acknowledges in her sum- 
mons that payment has been made of her claims for the child 
prior to 1st June, 1858. She demands aliment at the rate of 
£6, payable quarterly and in advance, from that date, and 
until the child shall have attained ten years of age. The 
defender does not deny the paternity, and but for a de- 
fence, which the Sheriff-Substitute thinks relevant, so far as 
relates to the aliment due prior to institution of this action, 
the conclusions of the action seem proper, and the pursuer 
would have been entitled to decree in terms of them. The 
defender alleges that an agreement was made between him 
and the pursuer in April last, whereby she agreed to accept 
Is 6d weekly, or at the rate of £3 Ids per annum, and under 
this agreement he has been making her payments. So far as 
concerns the aliment actually expended, the pursuer is a per- 
sonal creditor on her own behalf, and may discharge it alto- 
gether, even without payment, or she may accept auy sum less 
than the actual amount disburi»ed, if she chooses. But the 
Sheri£r-Substitute is of opiuion that, with respect to the future 
aliment, it stands in a very different position; that aliment 
is still to be expended — it belongs to the child — the pursuer 
saes for it as having right to the child's custody, and to ad- 
minister for her benefit the aliment allowable by law for her 
maintenance ; and it is thought that no unreasonable agree- 
ment, such as that alleged by the defender, can be sustained, 
to the efiect of rendering the child's u{>-bringiiig difficult or 
impossible on so wretciied an allowance an Is Gd \wt week. 
The proof allowed is therefore limited to the aliment already 
disbursed by the pursuer, and for which she is a {personal 
creditor. 

Both parties having apiiealed. Sir Archiiiald Alison pro* 
nounced judgment as folio wrt : — 

Having heard {xu'ties* procurators under the mutual appeals 
for the ])arties upon the Interlocutor appealed a;cainiit and 
whole proceAi:, in rcs|)cct the paternity of the child in <iucsliou 
is not denied by the dt;fcn<lur, and the only matter in dis]tute 
is the amount of aliment claimctl and falling to bo decerned 
for, in rospcct the defender allogfs that the pursuer ha<l 
agreed, ini 5th April Lint, to accept of Is Ud a week ;is aliment 
for the child, and that ho h.is reguhirly ynid her the same 
since that date: I'^iiids, lijat if thi'>ie nlU-^'atiims are pnived or 
admitted, that the naid rate of aliment is to bo held a.M the 
agreed on aliment prior to the date c)f the Hminnon.><, but 
qwad the aliuteut siibM-iiucnt to the date of the humnions: 
rinds that the Kuni of XO a year must he the rate, .^eeing the 
mother cannot, as to fnfme or |»n».<i>oetive aliment, barter 
nway the rights of the eliiKI, although she may accept a les.s 
nniouiit than wliat is usually awarded fur pa^t tlue aliment. 
Tliereforo no far varies the Interlocutor complaineil of, but, 
quoad ultra adheres and di.-»mls&es both ap|icals. 

Act. W. Anwax. Alt. .Iah. LOIKILVRT. 



29th July, 1859. 
SHERIFF COURT, GLASGOW. 

(Mb Sheriff Bell.) 

Thomas Thorburr v. John Abnot. 

Ontract — Sale— Principal and Agent — ^Custom of Trade-— 
Damages. — A broker who buys iron for a principal, it en- 
titled, aceordinr; to iJie uniform practice in ike iron trade in 
Olasffow, to retell, and to charge the principal with any lott 
which may arise, if the principal doet not come forward 
timeovtly to pay the price and take the iron. 
The pursuer, in this action, Ib an iron broker and commission 
merchant, and sues the defender for the sum of £131 16s Id 
as the amount of loss and damage sustained through the de- 
fender's breach of contract, and for commission as per account 
annexed to the summons, all which, as is averred in the libel, 
"the defender is bound to pay to the pursuer, in respect the 
pursuer, who is an iron broker in Glasgow, by the orders 
of the defender, received in the month of May, 1858, on 
the 17th and 18th days of said month of May, purchased 
for and on account of the defender, but as is usual and cus- 
tomary, in his own name, 1000 tons of pig iron, viz., 500 
tons on the 17 th May, at the price of 548. 9d. per ton, being 
the market price of the day, payable in exchange for warranto 
on 17th June following; and 500 tons on the 18th May, at 
the price of 54s. 6il. per ton, being the market price of the 
day, payable in exchange for warrants on the 18th June fol- 
lowing — of which purchases intimation was made to the 
defender by sale notes sent to him on the 17th and 18th May, 
1858, resj^ectively. The defender repudiated the contract, 
refused to pay the price of said iron on the 17th and 18th 
June, 1858, respectively, when the some became payable, or 
to put the p\irsuer in funds to do so, although storekeepers* 
warrants were tendered and offered to be delivered to him in 
exchange for the price; and the pursuer being personally 
bound in implement to the seller, and having himself paid the 
price, after due notlbe and requinition to the defender of his 
intention, in terms of the custom in the Glasgow Iron Market, 
or at all events as a proper and reasonable mode of fixing the 
damage sustained when the purchaser of iron refuses or delays 
to implement his contract by not paying the price when it 
falls due, rc!$old the ii*on he so bought for cash, viz., 500 tons 
on the ISth June, 185S, at 528. 44d. 2^>cr ton, and 500 ton^ on 
the 21st Juno, 1S58, at 5 2d. Ud. per ton, and the defender 
is liable to the pursuer for the loss or dinlrenco between the 
price at which the iron was purchased, and the price obtained 
by the pursuer when he resold it." 
Tlie account annexed to the libel is in these tenns : — 

"Jiihn Arnot, Es(|uire, 4C Rcufield Street, 

1 :<:iS, To Thomas Thorburn. 

June 17. — To iMiid for 500 tons mix. 

Xoa i)igiron \varrantf», purchussod 

for you on 17th Ma}' la^it, on your 

authority, at j Is 'Jd ]k'V ton .C13GS 15 

June IS. — \\y price of r>Ul> ton.s mix. 

No.^. pi I,' iron warrniits .sold out 

ngain-Mt you to day, at T'lis i^d per 

ton, ' 1301) 7 C 

£:,9 7 C 

June IS. — To paid for 500 tons mix. 

Not*, pig iron warrant.**, purchased 

for v«»u on 1 Sth May Ia>t, on your 

authority, at 34s Gd per ton Ji:i3(;2 10 

June 'Jl.— l^y price of 500 tons mix. 

NoM. ]>ig iron warrant;*, .S4»ld out 

n>:.ain.st y»»u to-dav at ;"»2.s Ud per 

ton, ' ." 1303 2 C 

59 7 6 

Connnl-^slon on .<ale at \ per cent 13 1 1 

X181 16~X 



do 
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Tike defender, in hia defence, iteted that — 

Sometime in the month of May ]aat» Mr — — Chiiity, 
Union Street, Gleigow, with whom the defender wai only 
■lightly acquainted, repeatedly n^ed the defender to speculate 
in iron, and invariably on these oocasions the defender de- 
clined. Mr Quisty also expressed himself particularly anxious 
to introduce the defender to the pursuer, whom he charac- 
terised as a shrewd broker, and one who could buy cheap; 
but the defender excused himself. That sometime after this, 
the defender saw the pursuer and Mr Christy in the Exchange, 
engaged in close and apparently confidential conversation; 
and on seeing the defender, they both walked towards him, 
and Christy took the liberty of introducing the pursuer. That 
Christy at this meeting introduced a conversation upon iron, 
and the pursuer remarked that it was a capital time to buy; 
and without any instructions or acquiescence on the defender's 
part whatever, Christy said to the pursuer, you had better buy 
600 tons at one mouth, for Mr Amot and myself, if you can 
get it at 54s Od. Before the defender had time to remonstrate 
with Christy on his unauthorised order, and protest sgainst 
it, the pursuer wheeled suddenly round to several iron brokers 
who were standing together, and in a few minutes he returned 
and said he was sorry ho could not buy it at the price. The 
defender then informed the punuer that ho was gliul of it, m 
if he had bought iron for him on such an order, he would have 
had nothing to do witli it; and stitcd that wlion ho wauled the 
pursuer to purdiase for him, he would give him a written 
order. The defender never authorised the pursuer or Mr 
Christy to purchase iron on his account, and never held any 
conversation with tliem on the subject of any purchone of iron, 
after tho meeting aljovo referred to. Tliat on the 15th May, 
several days tliorcaftcr, Ihu dcffinlur left town, and did not re- 
turn till Uio morning of the 1 8th May, when on opening his office 
in tho eveniug, he was ostoulMliod to Hud two documents from 
the pursuer, intimating that he had purchased two lots of pig 
iron of 500 tons each, ouo on 17th May at 54h Od, and the 
other on ISth May at 51m Gd. Next morning, the derouder 
immediately calletl uixrn tlio ptintuur, and told him iliat he 
had never onlcrod the iron in quoMtidu, and would have no- 
thing to do with it; and the pursuer replied that ho h.'ul lH)ught 
it on his own rcHix>nsi1>ility, m ho was sure it woulil rise, 
and advificd the defuiidur to hold it; but he dtidiiicil, and rc- 
peateil that he had not ordered tho purchase, and would have 
nothing to do witli it; and seeing the dufeu<1or ]H>rcmptory, 
the pursuer replied that ho relieved him of all rt'sitonnibility. 
The defender then cousidunxl tho uuautht>ri8cil hales at an end. 
That Hhortly thereafter, the defender snK|K>ctcd, from an inci- 
dental converNaliou with Mr Christy, that it w.is hIiU intended 
to hold him boumi, ami ho accordingly wrote the pursuer on 
the 3lHt May, the foUowbig letter: — 

40 IScnfield Street, 
(Jlaitgow, May ol, 1858. 
Thomas Thorbum, Vw}. 

Sir, — I Kaw Mr Christy on fNitnnlay, nnd he hinted Os 
much an caused mo Ut iinderHtnnd that you Ikoil two lots of 
pig iron charjred againKt nie. Tliiji surpriHotl luc imich, as I 
gave no authority w]iak\er for the piinlianc. Wlien 1 re- 
ceived your iMitc announcing the |nircli;i>f, I iiifonne<l you 
next morning I hail no intention whatever of buying, ]>{Uticu- 
larly an the price was consiilerably above the iriarket rate. 

Am 1 am ouxiouh you shouhl undenit«in<I tliiH fully, i now 
intimate to you, that an 1 gave you no aulliority to ]iureli:t»ie 

i»ig iron for inc, 1 .ini iu no way responsible for what you may 
lavo bought on my u count. 

1 am. Sir, 

Vour obedient Servant. 

Further, tho pursuer, without any jnilicial w.trrant, or any 
consent from the defender, deliberately and illegally, and 
incompetently sold the iron which he averred to be the de- 
fender's pro[>erty, and Imu^dit fir him. It v.n.^, moreover, 



customary and usual in the trade, at least it is £str and 
able, to insist on an interim deposit of 28. Gd. per ion in fiisl 
transactions in the purchase of iron through a brolcer, and the 
defender understood this to be the practice; it was also cm- 
tomary and usual, and certainly right and proper, that sa 
order for the purchase of iron, if not execatttd on the day 
when given, should be repeated, to be binding on tbe pwrchswr. 
This is particularly so with any marketable article of a fluctost- 
ing price snch as iron. 

Ho therefore pleaded — 

(1.) The defender never having ordered the pnisoer to pur* 
diase the iron in question, is not boand to implement ths 
alleged ptwchase^ and is not liable for the sum now soed for. 

(2.) Even supposing the alleged purdiasea actually autho- 
rised, the present proceedings are incompetent in their prassnt 
form — an action of implement being the only oompe t ent eooiae. 

(8.) The pursuer having most ill^ally realised the iron ia 
question, at his own hand, without the ddender's oonssnt or 
any judicial authority, acted most unwarrantably and wrong- 
ously, and is not entitled to recover any deficiency he may 
allege to have arisen. 

(4.) Tlie alleged ord«r, even if true, not having been given 
on the day when tho iron was purchased, does not bind the 
defender. 

Tho pursuer, in answer, admitted that tbe defender had 
boon inUiMluced to the pursuer in the Exchange; that an order 
given him by the defender and Christy to purchase 50C tons 
irim ooidd not l>e executod. He further averred that he 
had had several meetings with the defender as to purchasing 
iron for him. That the onler was given at one of these meet- 
ings, and tluit sale notes of the purchase had boon sent to the 
defender. That the letter of 31st May was tho first intima- 
tion the pursuer had of the defender's objection to the sale 
iron having in the meantime fallen in price. That accord- 
ing to tho Ciihtom of the iron trade in Glasgow, when a prin- 
ci[ial repuditttesi and declines to imi»lement the contract for the 
purchaf4o of iron, mode on his account by bin broker, the latter 
lieing iien«ona11y lK>und in implement of the contract, is entitled 
to sell the iron so purchased for caidi, and the difference be- 
tween the prices forms the measure of tho damage mistained 
by the broker in cousc<iucnoe of the breach of ountnct on the 
]tart of tho priuei|ial, at least such is a jiroper and reaeonaUe 
motlc of oNccrlaining such damage. 

lie therefore plearlcd : — 

(1.) Tho defender w bound to indemnify the pmnuer for the 
damage sustained by him through the d<^Giida's breadi of 
contract. 

(2.) The defender having f^lod to put the pursuer in funds 
to pay for tho iron purchased on his account^ tho poisncr was 
entitled to Kell the same for prompt cash, and tho defender li 
liable iu the Iosh Hustaine<1 ou re-sale. 

The Sheriff having allowed proof, which was led at aasBe 
length, and tluu-eafter hcuird i»aities tliercou, (ironounoeJ the 
following judgment: — 

Finds, that tbe xum of .CI 31 ICs Id, for payment of whKJi 
ilic HiimntouH eoneludcH, in uiadc up of two huum of Jb*39 Ts <»d 
viu'h, being the losx u|N»n tlio re-Kale of two quantities of 5O0 
touK ]ii<^ imn, lH»u;;lit by the pursuer as hnikcr for the defender, 
and afterwanlM resold agaiuHt the defender, at a lo>«t in cadi 
(r.xHu to Uio said amotint, and also of tlie smn of £13 Is Id, 
lH-ing a e<onnn)<8ion of oue-lialf {lor cent, on the sales: Finds, 
that tlie dilcneiM ni.'iinlained by Uie dufondor are — 1st, That 
he never autlinriscd the |>urKUer to purcliai«o the said qtiantitiea 
of inm f.'V liini; and 2d, Tliat if he had done so, the pursuer 
\v:ts n<»t en'illcil to re-sell the iron at his own hand, but only 
to iuMtKt f 'V impUunent of tlte contract : but finds, nndcr 
refLTeuee t j tliu annexed, note, that it in |iroved that the 
deleudcr <. nployeil the purxuer to purchabo the iron, and tliat^ 
aceordiu)^ 1 1 the uniform practice in the iron trade in («lai^Dw, 
a brttker who has bought Itir a itriuciixU is cutitleil tc* r^-^neU, 
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aud to chaigo the prinoipal with any loas which may ariM. if 
said prindpid has not come forward timeoualy to pay the price 
and take the iron : Finds it alao proved that the commiidon 
chvged ia oaual and reasonable : Therefore repels the defences, 
and decerns against the defender as Ubelled: Finds the de- 
fender liable in expenses, etc. 



at once have returned the bought-notes the day they were 
sent him by the pursuer, — the more especially as the defender 
was an accountant, who for five years had occasionally dealt 
in share transactions, and of course must have been fiuniliar 
with the rules of the trade. There is no evidence which can 
be relied on of the defender's repudiation of the contmot till 



N0TB.-Tbe sUte of the evidence upon the subject of the , the 31st May, when he wrote the pursuer ^^^^.^^J] 
purwwr^s employment by the defender is this:— The pursuer ; of process, before which time the iron had faUen m pnoe, 
himself has deponed that he received the defender's instructions , which had been bought on 17th of the same month, 
to make the purchase on the occauon of hie being introduced j Act, T. 6. Wbioht. Alt. J. M. Tatlob. 

to him in the Royal Exchange, GUwgow, by Andrew Christie, ; 

merchant^ on the 13th or I4th May, 1858, and that the 

drfender left to hin own discretion both the precise time when 

the purchase should be made and the price to be paid. The 

party, Andrew Christie, who does not seem to have any 

pacaonal interest in the issue of this action, g|ives evidence no • 

Um confirmatory of the authority and instructions to purchase. ^ ^ , _ _ __^, ^ 

The only other witness is the defender himself, who gives an Isabella MICiklat r. Wm. Inatis. 

entirely different aoooont of what took place at the meeting in proceis — Petition — Damages — Interdict — ReleTaney .— A 

the Exchange, and negatives the alleged employment. Had i -,e<««m/or inierdict of an illegal poinding, hmde$ the wual 

the case rested here, the evidence of the pursuer and defender I ^^ * • - _j-^ L.«#-.v^ « s>^mi^n th»i thM AMfttkdM> 

might have been hdd to neutralise each other, and it might ; praytr for ^fUer^, T'^,^ TT^ / i?K 

haTe been difficult to hold the employment establbhed by . 9hovld he fownd "luMe tn £10 of damagei for hu lUegM 

Christie's testimony alone. But there is anoUier fact of great ; interftrenee,'* etc Held, that although no ejpeeial aMrmoU 



29tb July, 1859. 
SHERIFF COURT, GLASOOW. 

(Mb Sbbbiff Smith.) 



importance. Immediately after the pursuer made the pur- 
chases on the 17th and 18th of May, he sent bought-notes, of 
which No. 24 contains copies, to the defender, intimating the 
respective purchases on his account, and the terms and date of 
settlement. The defender admits that he received these 



of damage had been fnade in the petition, the nearoHve was 
$tUl rderant to support the prayer for damaget, 

JoHH BBACSBNBn>OK, boot and shoe maker, whose estate is 
under sequestration, and who remains undischarged, is 



bought-notes, and that he never returned them to the pursuer, j ^^y^^^ ^^ ^y^^ defender. On 81st December Ust, after the 
He says, no doubt, that he caUed on the pursuer the dav after ! sequestration, the defender executed a poinding of 

he received them, and remonstrated with him for havmg **•*' *" *J" iio4uo»««.w , , . , ^, . ^ u-.,^ <ww»i»i«<i 

bought the iron, and that on returning to his ofiice he de- effecU situated m the shop which the bankrupt occupied 
stroyed the bought-notes. But in the first place the pursuer i previous to the sequestration, and which the defender aUeges 
denies that the defender made any such communication to i }^ gtill continues to occupy. The punuer, who ia a sister-in- 
him; and, in the next place, it is clear that bv keeping the j j^^ ^f ^^ bankrupt, thereupon brought the present action, 
bought-notes, he oould have held the omjuer bound, had he ^ ^^^ property, and that she 

seen it for his interest, to go on with the transaction; and . »"«»K*n8 ""•* """ • '^ 4,JZJr!L L^^^ Uf^iMKAfc. 

there is no sofBcient evident as to when and how they were ' was the tenant of the shop. She therefore craved interdtot. 
destroyed, nor is there any direct evidence of their repudiation ' and further prayed that the Sheriff might find the defender 
by the defender till the 81st May, when he wrote the pursuer i liable in £10 of damages, for his illegal interference with her 
the letter, No. 0/7, by which time, it is stated, the price of ^ effects. 

iron had falleu. It is also to be observed that the sending of , j^ defence it was pleaded (1) there was no narrative to 
the boughtnotw nuses a strong pi^umption in favour of Uie j ' , damages; (2^ a conclusion for damages 

pursuers Inmajfdes, and of the reahty at least of his behef that ""PP^" "»« yr^y^^ ««« 1.. »„«^«,«^i.^«*. .««! m Si* 

he had purdised with the defenders authority. On the | under a summary apphcation was incompetent, and (3) ttie 
whole, therefore, although there is a paiuful discrepancy in ; poinded effects were not the property of the petiUoner, but 
the parole testimony, the .Sheriff-Substitute considers the em- of the defender's debtor, Brackenridge. 
ployment made out. As to the pursuer's right to re-sell to ^^ Sheriff Smith (26th April) gave effect to the first plea, 
protect himself sgwnst the effecU of tlje defender's repudiation j^ ^ narrative did not wpport the prayer for 

the custom of trade seems entirely to have warranted it, and i ""*"*"« ""**' • » * .ii^«<^ 1^ «-.^ mm 

the pursuer's lette« in process ii.»truct that the re-sale was not ' damages; but on the question of mterdict, allowed a proof ai 
made without due premonition to the defender. to the property of the effects. 

' Both parUes appealed to the Sheriff, (S;lr A. Alison,) who^ 

The defender having appealed. Sir Archibald Alison, m the ^^^^ ^^^ . p^nounced the following judgment :- 

following Interlocutor, adhered to the Sheriff-Substitute'sjudg. ■ p.^^, .Jj^j^^,^ i„ ^e pi«ent case concludes for interdict 
"*****="• i against the respondent's removing or selling certain effects 

Having heard parties' procurators under the defender's , alleged to belong to the petitioner in a shop in Eglinton Steeet. 
appeal upon the interlocutor appealed against and whole pro- Glasgow, which had been poinded by the respondent under a 
cess, adheres to the interlocutor compiaiued of, for the reasons diligence at his insUnce against hie debtor, John Bracken* 

sUted by the Sheriff-Substitute, as also thoao iu the following ~ ' ^ i.w<«.«i-^ fi^.. *».« .um of i:10 of diimaires for 

note, and dii^misMS the appeal. 

Note. — The fact admitted by the defender on oath, of the 




the order to purchase the ii-on in question, and the contriuUc- but are the proi>erty of the respondent's debtor, Brackenridge, 
tory nature of the evidence on the opiiosite sides in regtird to who is alleged to be the i-etd poasewor of the shop m qnesUon: 
it would otherwise li:ivc been <loublful, especiaUy when the Finds it Admitted and proveil, that the estate of the respondents 
uidiuiiteJ ufttuiv of the order bu'uI to hav.' Wvu given by tlie debtor, Brackenridge, had been seouentrated in the end of 
defender, U Uiken into conaicUratiini. The ineponderanoe of 1857, and that iu January, 1858. the tni-tee on the esUte 
the evidence uiwn the whole, takii.j/ into view the defender* Hold t.) the |>etitioner certain effecta iu the shop belonging to 
receiving, hiddini.', and HuUnequently tlestroying the bought- ' the bankrupt, and ri^ht to occupy the shop UU WhiUunday 
noten is in the ).ursuer'« favour. 'Sir Christie cori-uborateH the fiUlowiujr. an.l finJi* it averred, that the iHftitiouer subsequently 
purniier as to the ternirt of the instructions given by the ile- : retook the whop fitmi the lan.Uord after that, and hss been in 
fonder for the purclKiso of the iron, and no one corroborates : po«e*iion of the «hop ever Miue: i-inds it admitted and 
the dcfi-nilcr ; and the uhscnce of any cutrieH in the purauern prt)vwl, that the napondenf- ijoiiiduig of the effecto in question 
books of the onler, m exi^lained by the \m>ol' that nuch trans- . w.i8 not executed till Dectmbcr, IS.iS. and that at that date, 
oclious till they ^o further, are not entered in the books. ; his debtor, iJracUcuridge, was atdl untlcr hequehtraUon: J^mds. 
Had the defender desired to be clear of the buaLucw, he should | tluit if, as aUeged by the rC9i»oudent the ellect« n^quei«Uon, so 

li 
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poinded by him, were not the property of the petitioner, but 
belonged to his debtor, Brackenri<lge. the same in 1ft w belonged 
to the trustee in Brackenridge's estitte, seeing, at the date of 
the poinding, the sequeHtration still subsisted, and all the 
efibcta and property belonging to the bankrupt at the date of 
the sequestration, or subsequently acquired by him were 
legally trausferrecl to the trustee on the estate : Finds, there- 
fore, that even although the effects in question belonged to 
the respondent's debtor, Brackenridge, which is denied by the 
petitioner, it was incompetent for the respondent, one of the 
creditors of Brackenridge, after the sequestration of his 
estates, to attach tliese effects, which in law belonged to the 
trustee for behoof uf the general body of the creditors, and 
that instead of poinding or selliug thefee eftects at his own 
instance, for his own benefit, he should have called upon the 
trustee to vindicate his right thereto: Finds that the tmstee 
has not daimed the effects, and the documents in process 
rather tend to show that he has no right thereto, but that the 
■ame belong to the petitioner, and that she is the tenant of the 
shop in question : Finds, therefore, that the proof allowed is 
nnneoessaty and irrelevant, seeing that if the effects so poind- 
ed really belonged to Brackenridge, they became the property 
of the trustee on the estate, and could not be poinded by the 
respondent, one of the creditors on the estate : Therefore grants 
interdict as craved in the original petition ; and on the con- 
clusion for damages, finds that the xame in competent, in 
respect the primary conclusion is for interdict, and that al- 
though no special damage is condescended on, yet it is averred 
that the effects were illegally poinded by the defender, and 
there is a conclusion for damages on that ground : Finds the 
respondent liable in damages, but modifies the sum to ^2, for 
which decerns ogaiuHt the rei«pondeiit : FiiuU the petitioner 
entitled to oxpeiiHcs, of which api>oints an account to bo given 
in, and reraitM to the auditor to tax and re{)ort. Allcni the 
interlocutor complsiiucil of {uvordiii«;Iy. and decerns. 

Act, JoBsrii TAYfiOU. Alt. T. C\ Voi'nu. 



20th Jri.Y, 1S:»0. 

SHERIFF COUTIT, PERTH. 

(Mr SiiKRipF Barclay.) 



Javb Ank Gardner and Husband v. Jamka M'Lkiar's 

exkci'tors. 

Bastard — Aliment — 0)>ligation— Discharge— Mora.-'if/(i/A«r 
granted a Utter of oblvjation for paymenf af thr alimcnf of 
hit deceased ton a iffrfp'fitaalc child, '* lift the Mtd diifd shall 
arrire at (he age of ciijht years eomplHe, or fiii it can main- 
tain itseif;" and imjyfenunteil the obliyatitm wMil the expiry 
of eight years, after which time «o demand was made for far- 
ther aliment for npicards of three years — /frfd that thefa/hcr's 
executors^ who irere also ne.rt in hin of the son, were liable 
in subsequrnt afiineuf, and that the oltliga/lon was not dis- 
charged by the pursuers' mora and apinircnf ueffnirsroice. 
The female pursuer gave birth on 7th .Taiiuary, 1»47, to an 
illegitimate male child, of which John M'fjcish, fanner, Well- 
hill, ncknowlcdgc<l IiiniKclf to be the father, .fohn M'LciHh 
and luM father, JameM M'Lcish, were joint tcnantn of tlio 
farm. John M'Lelj*!! havin<r died upon 9th Xovembcr, IS/JO. 
JamcH M'licish, upon 27th June, 1.S53, grautt'd an obligation 
in favour of the ])urRucr, in the foI1owin«^' tcrmH: — " Jfaviwg 
paid the aliment of the male illegitinialc child of Jane Ann 
Gardner, of which my «on, the late Jnliii M 'Ix^ish, was the 
father, down to tho 7th July, ISSJJ, at the rate of five ])ound8 
per yoar, I licix'by hind and «l»li«;o myself to pay to tlic said 
Jane Ann Gardner the future aliintMit of the said diild, at the 
above rate, quarterly and in .iilvancc, till the Kaiil child shall 
arrive at tlie nty of eight yeara eoinpleto, or till it cau 
maintain itself." Janics M'LelHh accordlmrly jviid the ali- 
ment at the K.aid rate of JCi {kt annum till 7th January, 
ISSfl, when the diiM attained the age of eight yean*. J.imcs 
M'Leibh dieil in lSr>7, and the defenders were appointed his 
executors by Dots I , " . ttlcnient— tliey entered upon the 



administration of bis estate, and the defender, the Befennd 
James M'Leish, took up the lease of the farm. 

No aliment having been pud after the child had attuned 
the age of eight years, an action was raised <m ISth July, 
1858, at the instance of the female pursuer (who had in the 
meantime got married) and her hnsband, against the Beverand 
James M'Leiab, as representing hie father and brotho', by tak- 
ing up the lease, oonduding for aliment of the child onder tiie 
obligation until he should attain the age of iburteen years. 
A supplementary action was raised against the deienden as 
executors. The actions were conjoined, and n record made op 
in which the pursuers averred that the boy waa of a wcaUy 
constitution, and unable to maintain himaeUl 

The defenders ayerred that the child waa, on attaining the 
age of eight years, strong and healthy — ^that no demand was 
made after the ezpuy of that period, until ahortiy befbra the 
action was raised, and that the late James M'Leiah had been 
ready, after the boy had attained eight years of s^e, to find 
a situation for him wherein he could maintain himself, and 
had expressed himself as prepared to do so; they, therefine, 
pleaded non-liability. 

Proofs having been led« and parties* prooaraton heaid 
thereon, the Sheriff-Substitute Finds, that under the said 
letter of obligation aliment was paid for the expressed term of 
eight yean, and although notice was given on the laat paymoit 
being made, no express demand is proved until ahortly before 
the institution of the action, so aff to enable the defenders to 
propose to provide for the cujttody and maintenance of said 
child after tbe expiry of the Raid term of yeaiv: Therefore 
A^9oiU)cg the defenders from the conclusions of the aommau 
Ku far OH regards aliment prior to its date, and decerns; but 
orders the cause to the roll of motions, that parties may state 
what they propose as to the future cu^ody of the boy, or the 
rate of aliment to be allowed, and the duration thereot 

Note. — The status of the boy, as the acknowledged aon 
(though illegitimate) of a respectable farmer, cannot be over- 
looked in a question of duration of aliment. It is impomil4e 
to say, that without help, he can maintain himadf at his ten- 
der yean, the more especially with a constitution not the 
most healthy. To set him to herd, it is feared, might be a 
dangerous experiment, and would so far be an intemptioB 
to hia education. As to bygone aliment, the defenders, af^ 
the notice given and silence following thereon, were entitled 
to hold that the claim was foregone, and so made no q n es tio i n 
as to custody. If, undo- the terms of their father's cautionary 
letter they are lx>und in aliment until the boy can mvi^t^'Ti 
himself, they are clearly entitiod to be consulted as to the 
cuHtody and proiier upl>ringing of the boy. From the cleanly 
and intelligent ap|x)arancc of the l>oy, he appean to have 
been well eared for; and, seoing tlic roepeciable charaetrT 
of the relatives, it is hofxsd that norae amicable airaage- 
ment may be made for the future welfare of their young 
friend. 

The punuen api)ea]ed against thia judgment^ in respect 
they were not found entitied to aliment from the date when 
the child attained the age of eight yean until the inatitutian 
of the action. 

After hearing parties, the Sheriff (£. S. Gordon, R»q.) pn>< 
nounced the following judgment: — 

Tlie Sheriff, having heard parties* procurators on the poz^ 
Ruere' appeal, sustains Raid ai>}teal, recalls the Interlocutor 
apixubled fnnn, in ro far as regards the third finding, and abo 
that ])art of the Interlocutor which "aeifoihucs the defendeis 
fn>m the coii<-luRionR of the RuinmonR, ro far av regards aliment 
f)rior to itn date;** tfwtnd n/fra ailinnR the said InteHoctika-: 
l*'urthor find«, that the aliment due under said letter of 
i>l»ligatit>n w.ia {mid down to 7th January, 185.5, when the said 
Itoy waR eight yean of age ; hut that he then was, and con- 
tiiiue<l to Ih;, of a weakly constitution and unable to maintain 
liimKclf: FiiidH, that the purRuen have not done any acts 
which vi\,n he lieM as Kudioietit to operate as a diRchorge in 
favour of the defenden<, as repruaonting the granter of itaid 
letter, from the obligation to pay aliment to the boy's mother 
so long as ho nhould bo unable to maintain himself: Tiaerefoie 
decerns in favour of the punuora agiuntt the defmdcra, 
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the oonduaions of the aeoond mimmODS, as exeontoni noininato 
of the deceased Jamee M'Leish, as therein set forth, for 
payment of £'1 5s, being the alimeDt due for the Hupjwrt of 
■aid boy, as at 7th January, 1855, and quarterly thereafter, 
down to 7th January, 1850, reserving the pursuent" claim 
quoad ultra, and orders the cause to the roll of motions before 
the SheriCf-tiubetituto, in order that parties may be heard on 
the matten reserved in his Interlocutor. 

Nom, — ^The Sheriff is inclined to take a diiferent view from 
that given effect to in the Interlocutor appealed from, in 
regard to the claim of aliment prior to the dato of the 
summons. The claim is made in virtue of an expret» MiQcUion 
by the child's grandfather in favour of the pursuer, the child's 
mother, to pay tohtr £h till the said child shall arrive at the 
jure of eight years complete, or till it can maintain itteff. 
There is no reservation of the right of the grandfitther, or of 
his legal representatives, to discharge themselves of this obli 



oftJte Act, limitiivj the recital of actions to 3 and 6 r.ionths, 
doet not apiily where tl*e one has not been eaHed in Courts hni 
that the decree may be obtained on any Court day within year 
and day, as UTuler tJic former practice. 

This was an action of ejection at the instance of Mrs Jane 
Clotilda Hatcher or Wieland, and John Frederick Wieland, 
her husband, proprietors of Uosebank, Port-(tlasgow, against 
James King, fonnerly merchant, Tort-Glasgow, residing at 
Morven. No appearance was nuule by the defender, but cir- 
cumstances occurred which rendered it unnecessary imme- 
diately to enrol the case for decree. After the lapse, however, 
of six months, in consequence of certain proceedings on the 
part of the defender in another action, it was considered 
necessary to obtain decree, and accordingly, upon the 29th 



gation by offering to take the child from the mother's custody ' ^ ""« J*»*> ^^ «««« ^^^«w enrolled for that purpose. The Sherifl- 
uutil he can maintain himself; and it may even be questioned Substitute, (Tennent,) erproprio motu, there being of course 
whether, supposing there had been no obligation or contract I no appearance by the defender, pronounced the following 
for the payment of the aliment to the mother till the child can | Intorlocutor : 



support itself, a grandfather or his representatives ai*e entitled 
to daim the custody of the child, who is of delicate uonatitution 
aud imable to work for its support, so uoon as he arrives at the 
age of eight years. The Shenff thinks that the special terms 
uf the obligation for aliment strengthen materially tlio pur- 
Huers' case, for aliment is made payable at the rate of £5 till 
the child can maintain itself. It is true that one of the 
defenders, Ann M'Leish, say 4, that when the last puyuient 
was made she told the pursuers that "it was the last payment," 
she (the mother) "said it was by the first bargain, but not by 
the second. She gave me no message to my father that she 
would expect more.*' See also the pursuers* proof, No. 14 p. 3. 
it cannot be held in the place of this evidence that there was 
any abandonment of the pursuers' right under the obligation. 
( hi the other hand, there is no evidence that the grandfather 
intimated to the pttnuer that he would take the chilil, even if 
that could be held to be within his option ; while it is proved 
that a demand for payment of the aliment was made against 
one of the defenders on 14th December, 1857, about 15 months 
beforo the date of the summons, but no offer was then made 
to take the boy from his mother's custody. In these drcum- 
stanoes the Sheriff thinks it is clear that aliment is due at all 



In respect that no jiroceeding has been takeu in this cause 
for more than three months: Finds, that the same stands 
dismissed, and cannot now be insisted in. 

This Interlocutor was appealed and brought under the 
notice of the Sheriff Depute, by a rediuming petition, in which 
it was argued — 

That tlie provLbioiM of tlie Sheriff Court Act are twofold: 
1st, Such as r^ulate the procedure applicable to undefended 
actions; 2d, Such as apply to defended causes. The first and 
second sections apply to the former, the third and succeeding 
sectiouK, including the fifteenth, apply exdiudvely to the 
latter. 

The fifteenth clause is in the following terms: — '* Where 
in any cause neither of the pavlles thereto shall, during the 
period of three consecutive months, have taken any proceed- 
ing therein, the action shall, at the expiration of that period 
eo ipso stand dixmitMed, without pr^udice, nevertheless, to 
eitlier of the parties within throe mouths after the expiration 



events from December, 1857, the date of the demand ; and he j of such fint period of three months, but not thereafter, to 
farther thinka that the mere deUy to ask for payment of the ! revive the said action, on Jwwiiuf good cause to the satisfiM>- 



aliment, between the date of the last payment and December, 
J S57, is not sufficient to exclude the claim for aliment previous 
to (ho latter dato, provided the defenders have not proved that 
the boy was able to maintain himself, which they have not 
citiiie ; on the contrary, the pursuers have proved that the boy 
was unable to miuntain himself during that time. The de- 
feiidcrs pleaded, when the demand was made in this action, 
that they are entitled to exercise some control in regard to the 
custody of the boy, and while the Sheriff thinks that such is 



tion of the Sheriff why no procedure had taken place therein, 
or w^npayuicnt to thu o/Aer j>a«Vy of the preceding expenses 
incurred in the c;vuse; whereupon such action shall be re- 
vived and proceuilod with in ordinary form." 

ManifesUy this claiine cannot apply to a case which has 
never been in <'ourt, and in which there is no defender. 
More particularly, as the second section of the Act states — 



no good defence against tho chum for prior aliment, which • "Where no api)earance shall be entered for the defender, the 
jinist be held to have been expended, aud espocially as the plea j Sheriff may, at any Court held after the day of compear- 
w;w not put forwanl in 1857, on the occasion of the.demand | ance, give decree in terms of such summons, in like manna* 
then made, he thinks it right to aUow tiie defenders an \^^^^.,^^^ when, no apin^rancc is made for the defender; 
oiitiortuuity of bemg heard on these and the other matters ! . , , i ,. . .. . . . i ^ . i 

referred to in the reservation in tho Interlocutor a])i)ealed ! ""^ «"<5l» "^^^"^ •'^»'"' "* »^" rc^|H.ctH, be eqmvalent to a de- 
from. It will, however, be kej>t in view that the defenders [ crco ui abHCUce, obtaiiiotl under the foruw ut present in uao." 
are not in the same posidon as a father, and that their liability j There can be no ai-guinent drawn against this view of 
to pay aliment does not arise e.r drtnfo M«/«m/i, but ex facto i]^q ^^t from any wuibideratiou of its iiolicy. It is quite con- 
as reprweiiting the debtor in an express ohligaUon which , ^eivable that parties*, «//cr they are in Court, shoidd have as 
appears to have been the result of a comproinu<(e. This may i ,. , ^ .^ mix *• ^ i ^ 

ii;s:teri.ally affect their right to exercise any control in regard ' 1»*"° opiwrtunity as i>o«ible to procrastinate a cause; but 



to the custody of tlie boy. 

Art. A. G. Ueid, Auchterardcr, 
Alt. Mackcnzik k DicKsoK, Pertli. 



oD AuautfT, 185U. 

SHERIFF COUKT, GREENOCK. 

(Mr Shebifp Ten next.) 



Wieland c. King. 
Vrocess— Slieriff Court Act, 16 and 17 Vict. cap. 80— Cou- 
stmctiou of Clauses.— /VuHd, oti appeal, that the V^th section 



there can be no good reasons for forcing them into Court 
sooner than year and day. In many instances, such a pro- 
cee<ling would have the effect of ruining parties who, by ob- 
taining necessary indulgence, have been enabled to retain their 
credit. 

Tho Sheriff (Mr M'Farhino) pronounced the following judg* 
ment: — 

The Sheriff, having advincd the pursuer's appeal, with the 
relative reclaiming petition and whole proceedingri, sustains 
: the apiHsal and recalls the Interlocutor appealed against. 

;(^oTB. — ^The Sheriff is Hatisfied, on the i-easoning in the re* 
I claiming petition, tiliat the Statutory proviBion founded on by 
I the Sheriff-Substitute (sec. 15 of l(i mid 17 Vict, cap. ri),) i.* 
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inapplktbla to thif or any omo which hM new been called 
in Court. The Sheriff-iiubeiitaie will now, aooordiog^y. pro- 
ceed on tb*t footing m may be just; but in the e^ent of de- 
cree in abienoe being pronounced, it ought to contain a quali- 
iloation to the effect that the punuer^e ezpeniee connected 
with the p reee u t appeal are not to be chargeable againet the 
defender, teeing he did not occasion them. The pursuer was 
himself to Uame for them, by his delay in proce e ding with 
his action. 

Att. Maodovald. Alt, — — — 



6th August, 1859. 

8HEBIFF COURT, PERTH. 

(Mb SBiETrF Bakclat.) 



Jammb Bubhxtt 9. RncHn'a RiPiUBSEKTATnm. 



Prooesa— Proof— Writ or OaUi-~Iacidental Proving of the 
Tenor — Jniisdiotiao. — In a» action for repayment of lent 
mimeif, the^roof being limited io writ or oath, Ike drfender 
«a« called upon, aeaffacer, to produce reeeipte for pajfmente 
to aeeowU, which it woe adenitted had exieted, int had eimce 
been loet or deetrofed. Bdd, thai toproee the tenor of theee 
reeeipte inddentaUjf woe imeompetent. 

Opinion — That where an incidental proving of the tenor 
would be allowed in the Supreme Court, the eame would aleo 
be competent in the Sheriff Oourt. 

Tbm pursuer sued the defenders for repayment of certain smns 
of money, aUsged to hare been lent to Mrs Ritchie^ whom 
they now represent. He was aUowed to prove his claim by 
writ or oath, and dted the defenders, as Havers, to prodnoe 
certain receipts for partial payments^ in which it was said to 
be declared that the payments were to account of a larger 
sum. The Haven admitted the existence of receipts, but 
aveirod that they had been lost or destroyed since the ances* 
tor's death. The pursuer theroupon offered incidentally to 
prove the tenor of the receipts. 

The defenders objected, on the ground that to allow a proving 
of the tenor, was to subetitute parole testimony for the de- 
fender's writ. 

The Sheriff-Snbetitiite liaving heard poriieH* procuratori on 
the point at issue, pronounced the following judgment : — 

Finds it incompetent, incidentally, to admit to probation the 
tenor of the documents set forth in the minute for pursuer, 
number nineteen of prooeHti. Tberoforo rofunee to allow the 
proof therein craved, and orders the caune to the motion roll, 
that parties may state what further proceduro they now 
crave. 

NOTl. — ^Wheroa proof is allowed cU Jarrje, and in tho course 
of which it is proved that a writing which ouce had existence 
has been lost, (it does not matter in what way,) then it is 
competent, and of every-day practice, to admit nanuiarff evi- 
dence of the tenor of the lost writ. 

But whero a proof is limited to writing, an in cneo of sale, 
or of writing, or of oath, bh in cases under the shorter pre- 
scriptions, the Sheriff is at a loss for the inrinciple which would 
allow the tenor of a lost writing to be proved incidentally. In 
his opinion, this would undoubtedly be to Hubstiiute itarolc for 
writing, so that the debtor would be in a much worfic position 
than had the writing been produced. 'l*he purHuer*s procu- 
rator dnw the distinction between the ordinary case and that 
whero the document was destroyed or lost by the adverse 
party. The Substitute does not perceive that udu affecte the 
principle that parole cannot be substituted for writing, and it 
will be observed that in cases founded on by the pursuer, 
thero was fraudulent and intentional destruction of tne docu- 
ment. In odiiun of fraud, the law is incliued greatly to mo- 
dify some of its rules, which are prci^erved in all their rigidity 
in other esses. In the p r e s e nt case there is no evidence of 
the fraudulent destruction of the documents, and nothing mora 
than that they aro now lost in course of time. 

There may be a difficulty in drawing tho exact lino where 
Ik document may be proved inddontally, or where an action of 



proving the tenor is necessary. The Sheriff-Safaatitate, as 
above mentioned, has no doubt of the ctMnpetency of inGidentsfly 
proving the teacur of a document whenever the proof of the 
issue is at Laige or pro ut de Jure; but he is of opinion, thst 
whenever the writing rou^t to be proved is eeeentiai to eon- 
stitute or discharge a claim, then a decree of proving tho tsaor 
must take the plMe of the writing itself. 

There are several esses where the Court of fifwicwa hss sl- 
lowed proofs of the tenor of essentisl documents incidentally ia 
an action depending before them, without requiring a eepaiate 
action of proving tiie tenor, but this may be peenliar to the 
jurisdiction of the Supreme Courta; nevertfadeas, the 



tute is rather Inclined to the opinion that what may compe* 
tently be done incidentally in the Soprsnie Courts maj also be 
done incidentally in the Court of the Sheriff. 

Although it M only with the question of oompefeency iliat 
the Coturt is now desling, and if it were competent rar the 
punuer to get the receipts, if in wristence, he coold not be 
barred because they would have no effect on the iasoe; ncv«^ 
theless, as the question now arises, it seems not expedient to 
look at the character of the writ sqpoht to be set up ly 
parole. 

In the Brst place, the Sheriff-Substitute is at a loss how tlie 
pureuer*e writ, by any process of reasoning, can be held the 
writ of the d^ender. No do«bt» if reoovered and pnt into 
the hands of the defenders, upon a reference to oath it miglit 
be made an important instrument of examination. 

In the next place, the parties are not at one aa to the psi^ 
tieular dates and sums stated in the writings; but above ell, 
the punuer does not condescend on their exact tenor ao as to 
show how they could by possibility prove his daiina to the 
amoumt sued for. A mere genenl acknowledgment of a snm 
being paid to a ccount would nowise establish an exact osieeat 
of balanoe. 

The pursuer having appealed, the Sheriff (Mr E. S. Gcrdoa) 
pronounced an intsilocutor, adhering to the Subatitnte'b judg- 
ment, to which he appended the fdlowing note: — 



After careful consideration of this casei, the Sheriff is of 
o|nnion that the interlocutor appealed from is well fbomded. 
It will be kept in view that the claim made by punaer is fer 
repayment of money, alleged to have been given by him to 
Mrs Ritchie, in loan. Such a daim can be proved only by 
written evidence under the hand of the alleged debtor, acknow- 
ledging the loan, and the writing munt be (irobative or hdo- 
graph. If the writing is not tested or holc^^raph, althoqgh 
subscribed by the debtor, it is not sufBdent to «>taldSash ^ 
claim : and it will not be received as constructively the writ of 
the debtor, in order to prove a loan of money, i^ewart, 1 2th 
December, 1815. This view renders it unnecessary to oonsider 
whether the case of Jlielop (5 D. B. M. pp. 50, '73), can be 
rmrded as a binding authority to the effect that an acknow- 
ledgment of the creditor of a payment to account, fuirad in the 
keeping or repositories of the debtor is ifuflicient to elide the 
sexennial prescription. Besides other diffisrences between the 
present and Hislnp's case, it vrill bo kept in view that in the 
latter case there whs a written document of debt, affording 
erideuce of the original constitution of tho debt, and it was 
rei{uired only to pnxluoe some writ rofening to the debt so 
constituted, a; subiiiBting after the lafMe of six years. But 
here there is no written acknowledgment of the loan. 

Ad, Jajcusun. Alt, 



!>TH ArntST, 1850. 

SJIKKIFF COIKT, DINGWALL. 

(Mu Siiioiu F Camehoh.) 

Axy Mackenzie r. The Ik^i'kctor of Pooii of UBQuaA&r. 

Poor— Uelief— Able-bodied Van\i^r.—Ilcld, titU a yong 
vomau, a widow, and (he mothir of a lefftfiiuate ckiltl^ uyear 
and a half old, admitting that eke Wf<« (Ufle4wlicd, but acer- 
ring that tlie cotdd not aupifort hrrtilf from her time and 
attcHfion Uing otrnined by the child, waa not entitled to 
ParochiiU relief. 

The pursuer in thb case wai> an able-bodied young wienan. 
twenty -seven yean of age, a vtiiorr, and tiae mother of a diiU, 
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which had attained the age of nineteen monUis. She pre- 
Mnted this applioation to have it found that she was entitled 
to panwhial relief, avemog, in general termsi that she was 
destitute^ and that her child, being of tender years, so engrossed 
her time and attention, as to prednde her from doing any- 
thing for its support. 

The defender pleaded: — (1.) It is not ayerred the pursner's 
child is a sickly one, and therefore requiring extreme attention, 
(3.) Hie pursuer is an able-bodied woman, and (8.) no relevant 
eaee was stated, to entitle the pursuer to relief. 

The Sheriff-Substitute gave judgment as follows : — 

Finds the applicant entitled to parochial relief for herself 
and her child, ordains the Parochial Board forthwith to deter- 
mine the question of amount; finds the inspector liable in 
ooeto; moffifies the same to two pounds two shillings, and 
decerns. 

NoTB. — ^The applicant in this case is a young widow, hav- 
ing an infant child, and destitute of the means of living. 8he 
admita her aUiUty ir *«ork, but states that the care required 
at her bands by the cnud puta it out of her power to work suffi- 
ciently for the support of the child and henelf. 

The daim of the applicant to relief, in Uiese drcumstanoes, 
involves a questiou of some practioftl importance, and is not 
altogether free from doubt in points of law. But the i:>heriff- 
bubekitnte is humbly of opinion that the child being of so 
tender an age as to occupy almost all the time and attention of 
the mother, she must be held to be thus disabled for other 
work in the same manner, in effect, as if she laboured under 
physical disability. 

It has been decided, it is true, that an able-bodied man is 
not entiUed to parochial relief for himself or his fiimily, but it 
is believed that this rule has not yet been applied, in the 
Sapreme Courts, to the case of a mother. See the cases of 
Sa^T, Doonan, 25th June, 1851; Maekay v. BaHlit, 20th 
July, 1853; and the opinion of Lord Deas in Hay v. Thomtonf 
6th February, 1850. 

Assuming, then, the claim of the present applicant to be 
well-founded in law, the extent of the relief is, of course, in 
the discretion of the Parochial Board, subject to the control of 
the Board of Supervision; and if, notwithstanding her declara- 
tion to the contrary, she can command the scantiest out-door 
•ustenanoe for herself and her child, by means of labour or 
otherwise, the test of an ofiisr of the Poor-House will speedily 
relieve ^e parish of the burden of their support. 

The attention of the SheriifnSubstitiite has been directed to 
ft statement in a foot note, by the Sheriff of Aberdeenshire, 
on page 114 of the twelflh report of the Board of Supervision, 
"tl»t it has been decided that an able-bodied woman, whether 
married or single, with only one child, has no legal claim ;" 
but it has been ascertained that the decision referred to, 
was pronounced by the Sheriff who mentions it, in a case 
where the child had attained an age at which it could take 
of itself. 



This judgment having been apppealed by the Inspector of 
Urquhut, the ShexiffDepute (Mr A. S. Cook) altered the 
■ame in the following interlocutor: — 

The Sheriff having resumed consideration of the appeal, 
with the reclaiming petition for the Inspector, and answers 
for the applicant, and having advised the process, alters the 
interlocutor oomplaiued of : Finds that no relevant case has 
been stated by the applicant in support of her application for 
relief, and therefore dismisseii the same, and decerns: Finds 
no exprases due. 

NoTi. — ^This is a case of importance in the adminiatratiou 
of the PoorLaw, and it has not been without an anxious con- 
sideration of the drcumstanoes of the case and of the authori- 
ties referred to, that the Sheriff has arrived at a different 
oondusion from the Sheriff-Substitute. 

The She. iff must observe that he does not proceed at all 

rn the supposed applioation to such a case as the present of 
recent decision quoted in the reclaiming petition, in the 
case of PHrie v. Meek, 4th March, 1859. 

That decision seems to have gone the length of holding it to 
be illegal to supplv even temporary rdief firom the poor s funds 
to an able-bodied man; but a distinction has always been 
taken, both in the decisions <^ the Court and in the practical 
administration of the law, betwixt tiie case of an able-bodied 
pKR, and that of « woman burdened with a family, and, 



although able-bodied, unable de fatto to maintain herself and 
family. 

The reports are full of cases in which reUef has been afforded 
to women in such drcamstaoces, and the Sheriff has no idea 
that the dedsion in the case of Petrie v. Meek was intended 
to overrule, or interfere at all with, the authority of these 
cases. But altiiough this be so, the Sheriff is aware of no case 
in whidi an able-bodied woman, in such drcumstanoes as occur 
here, has been hdd a proper object of parodiial relief. 

The child is upwards of nineteen months old, past the usual 
age of a nursling, and is not said to be at the breast. Ndther 
is it said to be a sickly child, nor to be in a state reqnixing on 
any account more tlum ususl care and attendance. 

The applicant herself is about twenty-seven yean of age, 
admittedly able-bodied, not a stranger in the locality where 
she is situated, and is thus in dreumstances, in so far as her 
own personal condition is concerned, as fift vourable for rniahling 
her to earn a maintenance for herself and her child as can 
occur in any case. 

It Ib said, in general tenns, that she is destitute; but the 
facts of the case, as stated by hersdf, contradict this statement. 
She has her own youth and strength to depend upon; and it 
appean, moreover, that since the death of her husband she 
has been living alternately with her father-in-law and with 
her mother, ndther of whom are paupen, and both of whom 
are liable for her support. It is said, no doubt, that her 
mother is likely soon to become a pauper, and that her fitther- 
in-law is a poor man; but these are vague statements. They 
are both now keeping house, and the applicant has been living 
nnce her husband's death with one or other of them; and the 
Sheriff is quite unable to see how a young able-bodied woman, 
so ntuated, can, with any propriety, be described as a desti- 
tute person. 

Ko doubt the applicant has a child still of tender years; bat^ 
as already stated, it is a weaned child, and nothing is mora 
oonmion than for a woman, so situated, to mske such ar- 
rangemente for the custody of her child, as to leave hersdf 




dreumstances to be found entitled to parochial rdief for her- 
self and her child, until, as seems to be assiuned in the Sheriff- 
Substitute's note, the child shall arrive at an age at which it 
can take care of itselfl 

The present case is that of a widow left with one legitimate 
child, but the law knows no distinction in the supply of paro- 
chial relief, betwixt legitimate and illegitimate children, and 
what an amount of profligate idleness might be engendered, if 
every able-bodied young woman under thirty yean of age^ 
who has had a bastud child, were to be held entitled, dmply 
on that account, to come upon the parochial funds for support 
both to herself and her child, until the latter was of i^ to 
enable it to take care of itself ? 

The l^eriff observes one recent case (Laiog e. Adamson or 
Fisher, 22d May, 1857) in which a woman, deserted by her 
husband, and burdened with the support of one child, was 
held entitled by the Sheriff of Stirlingshire to parochial relief; 
but in that case the application was made on the g^und that 
the cliild was sickly, and that the applicant henelf was 
unable to work. 

The Sheriff appean to have been of opinion that the oium 
of controverting tiiese statements lay upon the Inspector, and 
his judf^ent proceeded on the ground that ho had not dis- 
charged himself of this onui. The Court, however, in an 
advocation, recalled the Sheriff's judgment, and, on tiie ground 
that the proof taken hitherto was incondusive and unsatisfac- 
tory, remitted the case with instructions to allow a proof to 
both parties of their avenueuto. 

The averment of the Inspector theh), as do the present 
case, was, that the applicant was able-bodied, and the Court 
allowed him a proof of the averment. 

In the present case such a proof is unnecessary, as it is 
distinctly admitted that the applicant is an able-bodied woman; 
while, on Uie other hand, no special dreumstances whatever 
are, in the opinion of the Sheriff, averred by the applicant^ 
relevant to entitle her to parochial relief, or demanding a 
proof. 

The inspector has very properly refrained from asking 
expenses against the applicant^ and the Sheriff has found 
none due. 
id. W. R. Tbos^ aov, Dingwall, M. A. SiqtB| DingwaU, 
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16th August, 1859. 

SHERIFF COURT, PERTH. 

(Mb Shkbitf Babclat.) 

Thomas Laitdalb r. Geobob Ritchie. 

PtooaM— Action ad hetum prMstandum — ^Rclerancy — Sub- 
mianon. — One of the parlie» to a wubmisnon to refereeg, 
mvtuaUf ekoten^ wrote to the referee named by Aim before 
aeeeptanee, not to acceptf and the referee eucordiwjhj re- 
futed. An action at the inetanee of the other party to the 
9ubmi9tion, to eompd the firtt party to write to the r^eree, 
withdrawing thefirtt letter ^ and requewting his aeeeptanee, in 
order ^at the arbitration might proceed — ffdd incompetent. 



uob compel Mr Todd to aooept, aad there » no premmption 
that be would do m. The letter therefore is quite mmecea- 
Bary to aothoriae hU Moeptuice, and it ia equally moperatiTe 
to compel him to accept. Therefore, the action haa for ita 
object a mere nonentity which can never be entertained by a 
court of law. 
Act, Commit. Alt. D. 



28d August, 1859. 
•SHERIFF COURT, GLASGOW. 

(Mk Sheriff Smith.) 

Andbewb abd Mandatobt r. Dbbw ahd Maclubb. 



Thb pursuer and defender were the outgoing and incoming . 

tenants of a &rm, and they entered into a deed of submisdon, \ ^««** «* Client^Reparation-Liability~Tran«nia»Hm of 



whereby they referred all disputes between them to two re- 
ferees, with power, in case of diiierenoe in opinion, to name 
an oversman. The defender afterwards, and before the re- 
ferees had accepted, wished to resile from the arbitration, and 
wrote to the referee named by him requesting him not to 
accept, which instructions the referee obeyed. The pursuer 
then brought tins action to compel the defender to write again 
to the referee, withdrawing his (the defender's) former letter, 
and requesting the referee's acceptance of the arbitration, in 
order that the same might proceed. 

The defender |deaded in defence — ^the action was unknown 
and incompetent. 

The Sheriff-Substitute, after having heard parties' procura- 
tors on the closed record, pronounced the following judgment, 
which, on appeal, was adhered to by the Sheriff (Mr £. S. 
Gordon) limplidter: — 

Finds that the summons is incompetent; dismisses the same, 
reaerving all other and competent remedy; finds the defender 
entitled to ezpenaea; remita the account thereof to audit, and 
deoema. 

Thia aummona is a novelty, and the Substitute has been 
unable to find authority or principle, either direct or analogous, 
in support of such an action. 

An action to perform a fact is well known, and a decree 
following thereon can only be operated on by imprisonment. 



Documsnta through Poat Office — Registration of Letters. — 
An agent recovered a debt dne to hie dientf and, as amtkorieed, 
took the debtor^s bill or promissory note to his dient for tke 
amount. The biU weu trctnsoiitted in dne course to the dient 
thiwigh the Post-0^, but was lost in the transit. Hdd, cm 
an action for the value of the bill, that the agent was not 
guilty of negligence in not registering the letter contaisUsig the 
bill; that the practice of registration applied to Utters con- 
taining bills blank endorsed only — he was not ther^ore liaiU» 
Opinion — That after tke notice now giren by the Post Qfiee 
authorities, eantioning thepublie against the trantmiasum of 
valuable letters without registraticnf liability would attach on 
failure to register, 

Gbobob Axdbewb, clothier. No. Cork Street, Bond Streeit^ 
London, and William Johnaton, patent and deaign registnr 
tion agent in Glaagow, hia mandatory, aued Drew and MaduK^ 
sometime writers in Glaagow, and James Drew, wxitv in 
Glaagow, and John Maclure, writer there, the individonl 
partners of said firm, as partners and as individaaky far tike 
sum of £96 sterling, " being the balance of an account for goods 
sold and delivered by the said George Andrews to Jobii 
Archibald Gumming, an oflkser in Her Majesty's first Regimeot 
of Infantry (Royals), then with his regiment in Scotland, com- 
mencing said account, the 11th of March, 1853, and ending 



The hc% must be one which the party has bound himself, or is ^, «, ^ , . *. , ore * v v i. i a 

bound by Uw to perform, and mS^ be one within Ui. p;>wer. i »''* ^l"* "' ^••'8°?'' ""• * opy of *h»<* •«»ount w«iprod«»d 



and indepeodentiy of the will of a third party. Without 
these concurring dements, a person might be held in perpetual 
imprisonment for non-performance of an act, which he either is 
not bound to perform, or which may be beyond his power of 
performance. 

In the present case there is no consensual obligation on the 
part of the defender to grant the letter which it is the object 



and referred to, including a small sum of lent cash, amoontiqg 
to ISs or thereby ; as ahio of the sum of £1 6b 8d, the amonnt 
of cliarges incurred by the said George Andrews to Gharies B« 
Teague, solicitor in Loudon, the agent of the aaid Gecvge 
Andrews, in relation to the said account; making together^ 
the Hum of £97 6b 8d, for which sums the said defenders made 



of the action to compel him to write. The letter compUuned ' thenwelves liable to the said George Andrews, having in or 
of, and which it \b the object of the action to compel the ! about the month of February, 1837, been profanionallj em- 
defender to recall, may beassumed to be wrong, but there does ! pi^yed and instructed by the aaid George Andrevrs, tbroiBb 
not appear to be a remedial power to compel a retractation. ■ J- * ^i:-:*^- *u^ -..:j r>u^ji^ n t^.-,* -«j v.^.^ 

If tiie^ciple be admitted, then every letter of slander, i ^" *i^'«"* °' «^^«*f '» *^« "*»^ ^^ ^' ^T^*' "^^ ^"^ 
and which might found an action of damages, mi^ht also "» coM»e«iueuce underUken to apply to, and demand payment 



found an action to compel retractation thereof. This would 
be the form of palinode known in the Commissary Court, 
wisely now falleu into desuetude, and which was only en- 
forced by an increased award of damages, if not granted. 

The object of this action is to compel the defender to write 
a letter which may induce an arbiter to accept a concluded 



of the amount of said account from the said John Ardubald 
C'ummiug, and in case of delay or refu-sal to make paymeot, 
to adopt all legal pro^^eedings usual and neceasarr for aecuring 
and enforcing payment of the same from the aaid John Ardn* 
bald Gumming, tiie latter being then in Glasgow, and on the 



Deed of Arbitration, and which acceptance it is alleged the I eve of going abroad with his regiment, and in place of exeeot* 
defender has by his act prevented. This may or may not be i ing their said instructions, and without consulting or having 
true, and if true, it may perhaps found an action of damages j authority from the said George Andrews, or the said Cfaariea 
for dapriving the puisuerof any advwtoge he could instruct i 3 ^ j^^ ^^^ a draft bill or order fitmi the .aid 

by the arbitration proceedmgs. But the answer to this '-,,»,..,, r7 •»* ^ j *-• i 

action is, that tiie defender can confer no greater powers on ; ^""^^ Archibald Cummmg, upon Mossrs Cox and Greenwood, 
the arbiters than he has done by the deed of submission, and ' army agents in London for the above Bum of £96 sterlings la 
which he cannot, and in law has not recalled. The law can- ' satisfaction and payment of the said account, giving a recetpl 
not compel arbiters to accept, but having accepted, they can | fo^, and discharging tiie same; and having tinmamitted the 

^^^:^::i&::^^^''l^&^:i^ -" <^,,r - »^« --f -'^ r^jrr^ji 

compelled to do so; aud even though the defender were de- amount ot £1 68 8d m a parcel or envelope, tiaough tiw post- 
cerned to grant the letter sought by this action, tids would . ofiice to the said Charles B, Teague to London, without 
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TCgiBtering the sud packet or envelope, or its conteDta, or 
taking any step or precaution to ensure their safety, and the 
said packet and contents never having reached their destina- 
tion, but having been lost or abstracted during their tnms- 
mission to London, and the said John Archibald Gumming 
having, subsequently to giving the said draft bill or order, gone 
abroad with his regiment, and drawn from the said Cox and 
Greenwood, all his funds in their hands, and without making 
any provision for meeting the said dn^ biU or order, with 
jnterest. 
The defttiders pleaded in defence — 

1. That the statements In the summons were irrelevant. 

2. That the defenders admitted, that they having been 
employed to recover the debt in question, took the bill of the 
pnriuer*s debtor for the amount of his claim, and averred that 
this was done by the pursuer's instructions, conveyed through 
his solicitor Mr Teague; admitted also, that the defenders 
transmitted this bill through the Poet Office, together with 
postage stamps to the amount of Mr Teague's costs, to Mr 
Teague on the 27th February, 1857; t^uoad vltra the state- 
ments in the summons were denied. 

The Sheriff-Substitute having heard parties* procurators on 
the closed record, (on 11th February,) pronounced the follow- 
ing Interlocutor: — 

Finds, that the statements of parties on record, and the 
documents in process, instruct that the pursuer employed the 
defenders to recover a debt due to him by John Archibald 
Gumming, an officer of the 1st Royal Regiment of Infantry, 
and instructed them to take legal proceedings for this purpose, 
if necessary ; that the defenders accepted said employment^ 
and applied to Mr Gumming for payment, and ultimately with 
the punuer*s consent, they arranged with Mr Gumming that 
he should give the pursuer a draft or order on Messrs Gox 
and Greenwood, army agents in London, for the amount of 
his debt to the pursuer : Finds, that in terms of the arrange- 
ment, Mr Gumming gave the defenders a draft or order on 
Messrs Goz and Greenwood, in favour of tbe pursuer for £96. 
he&ns the balance of the debt due by Cummiog to him, and 
the defenders enclosed said draft in a letter addressed to tbe 
pursuer's London i^ents, and posted the same in Glasgow, 
bnt the pursuer avers that the letter, with its contents, never 
reached its destination, said letter having been lost, or its 
contents abstracted during the transit to London: Finds in 
law, that the pursuer having consented that the defenders 
should settle with Gumming by taking his draft, and that they 
having transmitted the same, when got, to the pursuer through 
the post office — the usual mode of transmitting such docu 



coverable, even although the bill or draft was lost; and there 
is no evideuce as to the practice of sending such bills in regi- 
stered letters, or whether the sending of the letter here, con- 
taining tbe draft or order, was before or after a notice some- 
time ago issued by the Post Office authorities, on the subject 
of sending money or other valuables in letters throueh the 
Post Office without being registered, which every one is bound 
to know, as it is placarded in front of the letter-box at the 
General Post Office. 

Proof having been led, principally with reference to the 
practice in Glasgow of restoring letters containing bills, 
drafts, etc., it appeared that a notice, cautioning the publio 
against sending letters containing valuable documents unre- 
gistered, was painted below the letter-box of the General Post 
Office in Glasgow, shortly after the sums referred to in the 
action had been lost. It further appeared that the document 
which was lost was a bill or promissory note, not a document 
blank endorsed. 

The Sheriff-Substitute, having heard parties' procurators 
upon the proof and whole process, found tnat the pursuer had 
£uled to prove that it was usual to register letters containing 
bills, draft, or orders, unless the same were blank endorsed, 
or ^t the defenders were guilty of negligence in sending the 
drafts in question in an ordinary letter; he therefore adhered 
to his former Interlocutor, and assoibied the defenders with 
costs. 

The pursuer having again appealed. Sir A. Alison adhered 

to the Sheriff-Substitute's judgment, adding the following 

important Note : — 

Had the bill Ijeen accepted by the parties on whom it was 
drawn, and blank endorsed by the payee, or party in whose 
favour it was drawn ; or if the bill, such as it was, had been 
sent through the Post-Office without being registered, after the 
notice now placed in Glasgow at the slip for receiving the 
lettars, cautioning the public not to send money or other 
valuable articles or documents without registering the letters, 
the cost of which is only sixpence, he would have held that 
the precaution of registering the letter was an act such as a 
man of ordinary prudence would have exercised in his own 
affairs, and which could not have been neglected without 
rendering the party responsible for the consequences. But 
the specie* faeti in this case were different in both particulars. 
The bill or draft was not blank endorsed, and could only have 
been drawn by a stranger forging the name of the payee, 
ignorant what the signature of that payee was, or how it was 
to be forged ; and it was proved that the public notice at the 
Po8t-Office of Glasgow was not put up for three months after 
the transmission of the draft in question. In addition to this, 
the pursuer's London solicitor appears to have been not alto- 



menU— the defenders discharged their duty to the pursuer, gether free from blame, for if he had written tmieously to the 
and are not liable for the loss sustained by him, in conse- ! defenders upon the letter not arriving, there was at least a 
quence of the draft having been lost in the post office, over ! chance of tracing and recovering the document, or securing 



which the defenders have no control; therefore sustains the 
defences, assoilzies the defender: Finds the pursuers liable in 
expenses, etc. 

Tbe pursuer having appealed against this judgment, the 
Sheriff (Sir A. Alison) recalled the same, hoe atatti, and al- 
lowed parties proofs of theur averments, appending to his In- 
terlocutor the following note: — 

The negligence here alleged against the defenders as agents 
fbr the pursuers, is their having enclosed a promissory note or 
draft or order for £96 on Greenwood & Cox in London, ]]ay- 
able at two months, in a letter sent through tbe Post Office 
addressed to the pursuer's agent in London, not registered, 
and enclosing £1 Ch 8d in postage stamps instead of a post 
office order; which letter, it is said, never reached its destina- 
tion, whereby it is idl^ed the debt bos been lost, as the debtor 
who granted the bill has left the country, having previously 
drawn all the money due to him that was in the hands of 
Greenwood k Cox, on whom the draft was drawn. Without 
saying anything on the legal import of tbe facts, the Sheriff 
is of opinion that a proof of the facts which actually occurred 
is desirable, and should be allowed before deciding the case. 
The taking of the bill by the defenders from the debtor in 



the funds in the army agents' hands before they were drawn 
out by the debtor. 
Act. J. G. HousTOK. AH, Naibxhh. 



23d August, 1859. 

SHERIFF COURT, GLASGOW. 

(Mb Shebiff Stbathebk.) 



Reduann and Klambebg r. Stefheits. 

Summons — Informality — Jurisdiction — Domicile — Citation. 
— A party v&off name was Robert Peare Stephens^ carried on 
business in one county ^ and resided in another. In an action 
against him for a business dd^ to which he wu personally 
cited vnder the name of Robert Parfit Stephens — Held (1) 
he was amenable to the Jurisdiction of the Judge within 
whose territory he carried on business; (2) that having meuie 
appearance to defend^ the error in the name was not important^ 
and the erroneous part might be held pro non scripto. 



Redmann & KLAMBEBa, Insurance Brokers, Old Broad 

^ymMBTof the origin^T debt,' being TiTthorU^ | ^^'^^> London, and John Gebbie, Writer in Glasgow, their 

or his agent, seri)>to, of course, need not be made the subject mandatory, sued Robert Parfit Stephens, .••hipping agent in 
of probation. Non constat, that the debt is really irre- > Glasgow, for the sum of £46 8s Od," being premium of insiurance, 
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And £1 48, bebg poliey ■Ump, unoanting together to £41 
12i 6d, due bj the defender to the poreaen, on eooount of 
Ml itwnrance effected bj the pnrsuen for, end on eoooant of 
the defender, on the ihip celled 'Prinoe of Walee,' for the 
fpeoe of rix celendar monihe, oommenotng the risk the 14th 
dny of Febnury, 1858, and ending on the 13th dey of Aagnet^ 
1858." 

Th» defender plended in defence — 

1. The defender hM no domicile in LMuurluhire, and ie not 
otberwiee within the jurisdiction of thii Court. 

S. The enmmona is libelled against an individoal of the 
name of Robert Parfit Stephens, the defender is not that 
indiiridaa], and is not aware of there being any such. 

8. On the merits. The ship "Prince of Wales," Mfssred 
to in the smnmons, went ashore on the ooest of South America 
during the six months specified in the smnmons. As this was 
the result of dangers of the sea, the underwriters^ on whose 
bdialf the pursuers are oonstiintiog their daim, are liable for 
the damage the ship has sustained. 

The SheriiFhaving allowed the defender a proof of his defenoe, 
it appeared that the defender's name was "Robert Peare 
Stef^Mns;" his residence was in the county of Renfrew ; his 
oounting-house in the county of Lanark ; that he was entered 
in the (TZfluyow JHreeUrff for the preeent year, "Robert P. 
Stephens, of Stephens and Co., ship and steam-packet agents^ 
58 Oswald Street;" and the dtation to the action had besn 
given persona&y to the defender within his office. 

The Sheriff-Sabstitute, after having heard parties, pro- 
nounced the following judgmenti which ou appeal, has been 
adhered to by (Sir A. Alison) the Sheriff:— 

Having heard parties* fwocnrators on the concluded proot 
appUcahle to the preliminary plea of want of jurisdiction, and 
whole cause, finds it proved that the defender resides at No. 
12 Rutland Place, Govan Road, near Glasgow, which ii in 
the county of Renfrew, and that he has resiaed there, and in 
an adjoining crescent in the same county, for three or four 
years pasty and that his ordinary domicile is therefore within 
the said county : Finds it proved that the defender carries on 
business as a diip and steam-packet agent in an office rented 

E* 'm at No. 58 Oswald Street, Glasgow, and which was his 
of buaaness in and prior to the month of April, 1858 : 
I it proved that it forms part of the defender*s bnsinesB 
to effect insurances on ships, when employed to do so, and 
that he insuree vessels of which he is owner or co-owner : 
Finds, that in the course of this business, the defender, 
through the instrumentality of Mr Bukraig, a shipbroker in 
London, to whom he sent instructions, eflbcted with the pur- 
suers the insurance libelled during the said month of April, 
1858: Finds that the defender was personally dted to this 
action, within his said place of business in Glasgow, and in 
t he s e drcumstances, and with reference to the transaction in 
question: Finds that the defender is amenable to the jurisdio- 
tion of this Court, within which jurisdiction he carries on his 
business, directed the insurance in question to be effected, 
and where he received the policy, and from whence be ac- 
knowledged its receipt, (aee Barday't M^Glathan, pp. 74-5): 
Therefore repels the preliminary plea of want of jurisdiction: 
Finds the defender is described m the summons as Robert 
Parfit Stephens, whereas it ii pled in defence, that that w not 
his proper name, and in the proof led, he gives his correct 
name, " Robert Peare Stephens," and in the GJntgmo Dirtc- 
tmrjfhe is announced as "Robert P. Stephens:" Finds that 
the defender's name and designation, as given in the summons, 
are not disputed in any other respect: Finds that as it is not 
denied that the defender's Christian and sumiune, and his 
designation, are correctly set forth, and as he is the person 
against whom the action was intended, and has been directed, 
and as he has made appearance to defend, the error in his 
middle name is unimportant, and the letters after the initial 
may be held pro nan tcripto: Therefore, repels the second pre- 
liminary defence, and on the merits finds that the policy of 
insurance, No. 5/4 of process, was effected for the defender, 
and that he is the R. P. Stephens mentioned in it: Finds that 
the letter, No. 6/1, of date 14th April, 1858, was written by 
the defender from the counting-house in Glasgow to the pur- 



suen, acknowledging receipt of the poliq^, and in whidi he es- 

KBeses the hope that that transaction will lead to further bo aine s s. 
nds that the letter was written in answer to one from the 
pursuers to him of the previous day, endneing the policy oopy, 
and stating the amount for premium and stamps inciond at 
£41 128 6d, being the sum nowsued for: Finds that thedeleulsr, 
ndther in his said letter, nor in his defence, haa chaUenged 
the accural^ of this charge, and the defender has not disputed 
the pursuers' right to rsodve the same; Finds, that tiM dsisnee 
oflhred on the merits is, that during the enrrcmey of aaid poli^ 
the vessd insured was cast ashore on the coast of South 
America, and damages ocoadoned eviieeding the turn sued 
for, and which the underwritem in the policy were liable in 
payment of: Finds, that the pursuers are not any of tiba said 
underwriters, and claims due by the underwriter* oaiiBot ba 
set off against the undisputed sum demanded in tUs aotioii by 
the pursuers: Therefore, repels the defences on the OMrits: 
Finos the defender liable in payment to the ponuen of tlw 
said sum of £41 12s 6d, bdng the amount of the prcsninm of 
insurance and policy stamp sued for, with legal intareat on 
that sum, firam 8th Oolober, 1858, when the saoae was dns^ 
and until paid: Finds the defisnder liabis in erpfsisea, aUowa 
an account thereof to be lodged, and remits the saoae to tha 
auditor to tax and rsport and decerns. 
Ad. J. GiBBZi. AlL J. Class. 



§XQtBi of (Snglis^ €vLBtB. 



1st Juvi, 1859. 
COURT OF APPEAL IN CHANCEBY. 

In re TBI Wtndxkq Up Acts avd thi Mexioa« ass 
South AMiBiOAir Miiruro Compakt. 

Evidence — Privilege of Witneaa. 
A WITNESS declined to answer a qaestion on the groauJ 
that by ao doing he might criminate himself. Heid^ that 
it was for the Court to judge of the validity oif the 
objection. 



10th ahd 12tb Mat, 1859. 

ROLLS COURT. 

WiLSOH 9. KiATuro. 



Sale of Shares— Agency— Payment of Purchase Moosy. 
A, at the desire of B, and in his own name, thoosfa 
really as trustee for B, entered into a deed of tmmet 
with C, whereby in consideration of certain sums stated 
to have been paid by A to C. the latter transferred to 
him certain shares in a Joint-Stock Company. It was 
admitted that the price of the shares was not really paid. 
B and the company afterwards became insolTent^ and 
the shares became valueless. Held^ that the deed of 
transfer was a valid contract betwixt A and C, (C 
having been ignorant of the understanding betwixt A 
and B), and that A was bound to pay the price of the 
shares, which he admitted notwithstanding the ledtal 
in the deed had not been paid. 



15TB March, 1859. 
VICE-CHANCELLOR STEWARTS COURT. 

KKIOHT r. BULKKLT. 

Assignment of Pension. 

A PENSION for wounds granted to a retired officer in the 
army, may validly be assigned by way of security for 
payment of annuity. 



21 ST January, 1859. 
COURT OF QUEEN'S BENCH. 

Rxa. V. Ths Inhabttarts of Trurlbstokr. 
Poor Rates — Shooting. 
Certain lands were let to a tenant, but the right of 
shooting was reserved to the landlord. The annual value 
of the land without the right of shooting was £11 5s 8d, 
and with that right £26 19a 8d. Held^ that the teoent 
was only liable to be aasessed for the relief of the poor in 
the BQUiiltf sum. 
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24th Jaxvabt, 1859. 

COUBT OF COMMON PLBA8, 

Chops r. Extnolds. 

Constroction of Policy of Marine Iiuraranoe— -Lobb^ 
Profit on Oil to arrive by a certain Ship. 

A PUBCHASED of B goods to arrive by the ahip Jamee 
Daly, and immediately effected an inaarance on the 
goods at and from Africa to Bristol, "beginmog the ad- 
venture npon the goods from the loading thereof." By 
a memorandnm on the policy, it was fleclared to be on 
profit on palm oil, valued at £3000, etc. The ship was 
lost on the voyage home, but the goods in question were 
saved, and sent home by other vessels, safe and unin- 
jured, and were sold by the insured, lleld^ that the in- 
sured was not entitled to recover as for loss of profit 
which he would have gained had the goods arrived by 
the ship James Daly. 

The case of M. Swlney v. Tlie Corporation of the Jioifal 
Exchange Insurance^ (U, Q. B., G340 referred to as the 
leading case on the subject. 



17th Januaby, 1859. 

COUTIT OF QUEEN'S BENCH. 

Booth v, Coleman. 

Insolvent — Dischar^'o — Schedule. 

Ak insolvent, who had obtained his d»charge, was sued 
by the indorsee of a bill which he had granted i)revious 
to his insolvency. In his schedule, in ignorance of the 
indorsation, he had stated the drawer as his creditor, and 
he bad slightly understated the amount of the bill, llddy 
in the absence of any allegation of fraud, that the dia* 
charge was good against the indorsee. 



COVRT OV COMMON PLEAS. 

Towx V. The London and Limerick Steam Ship 

Co>rPANY (Limited). 

Practice — Service of Process— 10 & 20 Vic. c. 47, sec. 53. 

Service of a writ of i^unuuoua against an \x\^\ Joint 
Stock Company cannot be made on one of the diivctors 
while in England, tlic Company having no oihcc or place 
of business in £ug1;«ud. 



'23d August, 1850. 

SHERIFF COX'RT, CJLASCiOW. 

(NfaRHTrniFF Smith.) 



Mii.sk & Co. V. M'Keaxdh. 
Dischaxge — Suspensive condition— Settlement. — )T7i»r. on . 
adjutlment of an accoitnt currtnt, there wot credited a sum 
at the probablt dicidend to be rtceiytdfrom a bankrupt ntate^ 



it vat ttiptdated that if the dividend thould be more, the 
debtors thould be credited with the difference, and if leit, 
debited therewith. The creditort having received billt for the 
dividend, they, at a tecond adjustment of aeeountt, ithile the 
billt were ttiU current, gi-anted to the debtort a ditcharge infuU 
ofaU daimt; thei^eafter the bilh having been dithonoured at 
maturity-^Held, that the tecond tettlenitnt did not interfere 
vith the tutpentive condition of the Jirtl, and therefore the 
creditors were entitled to decree for the dtjiciency between the 
amount credited and the turn actuary receired. 

Tub pursnen in this action concladed for payment of the sum 
of £20 28 Od, AS the amount due to them in respect in an 
account current, dated lOth March, 1858, they credited the 
defenders with a sum of £39 as the *' prohable dividend " to 
be received by them from William Miller J unior's estate, and 
on the oxpress condition that if they should receive more, the 
defenders were to get credit for the difference, and if less, 
they were to be debited with the same. Tlie pursuers had 
ranked on MiUer'8 estate, as arr.^nged with the defenders, for 
three bills handed by the defenders to the pursuers for that 
purpose, and received two com|x»ition bills for £18 17fl 6d 
each, the one dated 29th May, 185S, payable at throe months^ 
and the other of same date, payable at six months. The first 
of those was piud, but the second was not, Miller having 
absconded before it foil due. 

Tlio defenco to the action woa a denial that any siun was 
resting owing, that all transactions between the pursuers and 
defenders were adjusted and settled between them on or about 
5th 'fuly, 1S5S, and in support of the defence tliere was pro* 
duccd a letter or acknowledgment by the pursuers to the 
defenders in the following terms : — "Glasgow, 5th July, 1858. 
Merors J. J: T. M'Keaud, Dear Hum, We have this day 
received from yon your acceptances at three and four months 
tvom Ut inst. for .t24 each, the same being settloineut in full 
of all our claims against you, it being imderstood that you 
pay Messrs Alexander ^ I 'Gavin & Co. their account for rent 
and charges against eighty kegs butter. VourH truly, (signed) 
.Tames Milne k Co." To this letter thero was appended the 
following note: — "Wo have granted the nbove biUs, being 
settlement of account ngain^t us. (sigued) J. ^V T. M'Keand." 
Ilio rocc'ipt and payment of the two acco])tances mentioned 
in tliiH acknowledgment were admitted by the pursuers. 

After a proof had bc«ou led for the pursuers, and the case 
debated, his Lordnliip (Mr »Sherifr Smith) pronounced as 
follows: — 

Having re.«<umed conxidcration of thin process, with the 
proof led, and productions, and having heanl ]iartieH' pro- 
curators thereon: Fimls, tlmt on the liMh March. 1S58, the 
purHner.<< and defendci'^ adjuHti'«l the accounts between them, 
crediting the defcndors with the i^mn of HDf). as the probable 
dividmul to be received by them from William Miller Jun.'s 
chUUo, nn the express conilition that should they receive more, 
i\u\ defendern were to get credit for the ditterenoe, and if 
Kss tluy wore to Ko de1)it4Ml %\ith the »muc: Finds, that the 
jMiniuci-s ranked on Willinni Miller .lun.'d estate, and on 20th 
.Mny, IS.'iS, they received two coniiK>Kitit»u bills of Jtl8 17« 6d 
cacli. payable, one at throe moiitlu*, and the other at six mouths 
ntter H.nid date, as their dividend on Ntid estate: that tlie 
pursuers reeci>'ed payment iif the three months' bill when it 
fell due, but the Miid William Miller .lun. aliseonded about 
the time tlie mk months* bill beean^e due. and they did not 
reeeive ]iayineut thereof: Findst, therefuiv, that the pursuers 
only received the Hum uf 4;lS 17a OJ of dividend un\Villiam 
Miller .riin.'s estate, being X'lO 'Js (»d les.H than they had 
eredile«l tlie defenders with: Kind'*, th.at on 5th .hdy, 1858, 
the puiMiei-N and delendt-rH a<raia adju.Ntetl their aeeountit as at 
that dite, and tlie piirsuew granted th«} defenders the letter of 
ni-kntiw lodgment, Xo. tl/l oi* i'i\H*fx, foundoil on by the 
defenders, that this was done during; the currency of the two 
compo-iition bills gronteil by W iiliam Miller Jun. to the 
punucrt: In hiw, finds, that the settlement of date, 5th July, 
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1658) must be held to h^Te been made on the aesumption thftt wnt to the pnmien for their rabecriptuw in the 

tiie two compodtum bllli would be paid to the punoen when that endoeed the acoeptances:— " Gleilgow, let October, 1858, 

i°2i * I!?** ■•**'«"f"*» **»•??«•' did not faiterfere wiOi or \ Reoeived from Annow k CJompwy, Ghuigo 
diadiuge the enspenBive condition of the settlement on 29fch '■ '^^^' ^ 



Mnrdh, 1858, and the punoen are entitled to debit the 
defenden with the £20 2s 6d, beiocf the difference between 
the ram then actually received frpm William Miller Jnn.*e 
•itate, and the ram of £39, which they credited the defendon 
with : Therefore repele the defence in terms of the ooBdnsions 
of the rammons: Finds the punoen entitled to ezpeneea, 
allows an account to be giTen in, and remit* to the anditon 
to tax, and report, and decerns. 

This judgment the Sheriff-Depute (Kir A. Alison) afllnned 
onappeaL 

icf. T, Q. WUQBT. Alt. Wm. MATHiaov. 



ances at four and six months, each for the earn of stxty-iwo 
pounds nineteen shillings and soTenpenoe drawn by Bobcrt 
Armour, Sen., and indoned by him in our &Yoar, Mid faSlB 
being balance of account for bills discounted by ne for yon 
which were dishonoured, and iHiich now settles all dnims tQ 
this date. (Signed) Ht. HoLLan) avd Sosr." 

Along with the receipt the pursnen returned to the d efa ix leta 
certain watches which had been deposited with the fonner, in 
security of the payment by Tonks of the three original bflla 
indoned by the defenden to the pnnuen, and fbr two of 
which the pursuers had ranked on Tanks* estate. 

Whsn the above arrangement was made^ and the receipt 
quoted granted, only one of the nx composition bills bad 
&llen due and been retired, the other fire at matnrity « Aving 
been dishonoured, the present action was brou|^t, coniluding 
for decree against the defenden for the sums repceaeuted bj 
' these dishonoured bills. 

I In support of their claim the punuen maintiuned that there 

I had never been any intention on their part to disdaaige the 

I defendon of thdr liability in the event of the compoeitittn bilb 

, not being paid, and they farther averred that they were to 

retain in their poss M a i on Tonks' ori«pnal aoceptancee as an 

evidence of their claim against the defenders, in the event of 

the composition biUs b«ng dishonoured. 

Ihe defenden pleaded in defence— (I,) That the pursuete 
having discharged their whole daims against the defenden by 
the receipt and arrangement referred to, they were not liable 
in payment of the rams ^ned for; and (2.) That the two original 
dishonoured bills by Touks to the defenders, indorsed by them 
to the punuen, being the only ground of debt on which the 
claim now made for the punuen at any time rested, having 
become due before the granting of the receipt in question, ti:e 
punuen' claim was excluded. 

Mr Sheriff Smith, after hearing parties' agentw, proDouwed 
the following Interlocutor: — 

Having considered the dosed record and whole prooees, nad 
having heard parties' procuraton thereon: Finds, that the 
statements of parties on recwd, and docnmenta in 



24tb August, 1859, 

BHEEIFF COURT, GLASGOW. 

(Mr SHKBirr Smith.) 

HOLLAKO AND SOH r. AbUOUB AVD Co. 

Bin-— Composition >- Discharge— Process— Proof— Writ or 
Oath. — 7%e indoneet of two hiHt honing ramked upon ike 
Qceeptonf ettaie vith content of the drawert, tteeived compou- 
Hon hUU, amd before tkete became pojfoble took the drowen* 
eteeeptameea for the difference between the eompotition and ike 
ettnount of the bUh ranked, and granted a receipt to the 
drawcrty tettling all daimt to itt date. In an action at the 
inttamce of the indoneet agaiml the drawere — Hdd, that an 
averment by the indoiteet, that it wtu the vnderttanding and 
arrangement between thepartiet, that if the eompotition bilU 
were not paid, the drawert ihould ttUl be liahle to the indoneet 
for petjpnent, could only be prorcd bg the drawen* writ or 
oath, 

Tn pnnuen, who are silver-plate manufActurera in London, 
had, in the yean 1857 and lB!i% various buninesa transactions 
with the defenden, who are watch manufacturen and whole- 
sale jewellen in Glasgow. In the coiine of their dcalinga the 
pnnnen discounted, or there were handed to tkcm for value 

by the defenden, three bills of the a{rgrcgate amount of £274 ! instruct in point of fact, /irtt. That in the yean 1857 and 1S3S 
18p 3d, drawn by the defendon ujwn, and accepted by Beiija- ^^^ pursuer* had a variety of transactions with the defender!. 



min Tonks of Birmingham. During the currency of two of thoso 



in tho course of which tho punuen held two bilb of ex^ang«, 
drawn by the defenden ui^n, and accepted by Benjamin Tt«uk« 



bills Tonkfl became insolvent, and the punuen, with consent of . ^f Binnlngham, boUi dated' 18th Jan., 1S5S, one for i:SS 5«, 
the defenden, raukedfor the amount ou hiR estate. The letter pay.able four mouths after date» the other for £100, payable 
conveying tho defenden' consent was expreitfe<l as follows: five months after date. Second^ Tltat during the currency of 
"Glasgow, 10th Mav, 1 S58, I hereby authorise vou to accept «*»•* *^vo bills of exchange Benjamin Tonks tiie acwptor became 

of th. compa.Hio„ offe^ by Bc,i«mu Tonk, of-T»i™i««h.m 'Z^^^^^^t 2;^.»d*S..'tLet1?t' X^^"'^^^!^^^* 
on the bills mdorsed by us to you. u^j^.^ ^1,^ superintonUeiice and control of said Courts, in terms 

Tonks' CHtate appeared to show a compoi>itIon of 12s per I of the provisions of the Statute 12th aud 13th Mc. cap. 10^, 
pound, and the punuen were put iu iMist^tession of six and the punuen, with the oonneut of the defenders, ranked 
composition bills, each for the sum of ns 16s Cd, payable ! "!»»» Tonk*' estate for the amount of Uie said two bilbs 

at 3, 0, 9, 12, 15 and 18 months. The fir.t of these bills ! ?J^^«"f "» together to the »um of £ISS ^!; **»*^^»9«* «f 
-,,'.' ^ , , ,„._ , ., -, the defendere com*ent beuig asked and given, was to entitle 

feU due on 4th September, 18,.S, and was paid. Some , ^^^ punuen to cUim from them tiie amount of the difiwenc* 
few weeks after this bill fell due, the pursi.tMii, at the de- I between the sum in the biUs and the composition. Thinf, 
fenden' request, furnished the latter with a statement of That ou the Ut .Tune, IS.'id. the punuen received frouk the 
accounts between them, with tho riew to an .mlji • nient of the ' ^^^'^ Benjamin Tonks »ix promissory notes each fiw the aam 

punuen' claims. In the sUtcment rendcretl to t'lo defenden, ' f f ^ H^ «*'' ^»? I>'^y*^l« re..|)ecUvely at Uu*e, «». njae, 
f. ,.^ 1 .1 i. 11 X r .1. • ... twelve, nfU-Tn, nnd eij'hteen mouths, benig m all *I12 19«t 

the punuen credited the full amount of the s, . comixwition , ^,,^ ^j„,,„„t ^f ^ com^ition of 12« in the pound, on tii«r 

bills, and there being bUU a b.alaucc of JJi:." ) < 2.1 due by ' deSt of .fls.S 5m due by the said Benjamin Tonks. Fottrtk, 
the defenden, the lattor handed the pur^ucn tv. > accept.aiices That on the I.nt ^larch. 1S5S, aud prior to Tonlu* ioMlvency. 
for tliat sum dated on or about 2d October. 1S5 . niul iniyable ' the defeiulen dojwiitcd with the punuen a o oautity of vatcfae* 

to l>e held by tlieui in security or any debt that might come to 
be owing by the defenden to the punuen. FifUtj That the 



by two equal instalments. 

On receiving these two last mentioned acceptances, the 
punuen forwi^ed to the defenders at Ctla<<go\v the following 



fint of tho promissory notes, granted by Tonks in paynent of 
his composition, fell due on the 4th Sept., 1858, anud vaa dulj 



receipt, which the defenden had previously w-.'.tten out and , retired oy the said Benjamin Tonks, who, however, becanife 
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bankrupt soou afterwards, and his estateri were regularly 
Hetpiestrated under tlie English Bankruptcy Statute, so that 
tlio pursuexv never received payment of tlie other five pro- 
missory notes g^nted by him on 1st June, and amoimting to 
the sum of .^91 2s 6d. SUiJi, That prior to Tonks* final 
bankruptcy the pursuers and defenders adjusted and settled 
their accounts, the puniuers crediting the defenders with the 
.t;112 VJs, being the amount of the six promissory notes 
granted by Benjamin Tonks as his com]x>sition, the defenders 
{^anting the pursuers their acceptances to Robert Armour, Sen., 
for the sum of £124 19s 2d, and endorsed by the stud Robert 
Armour to the pursuers, being the balance then due by the 
defenders to the pursners, and tlio pnrsuers at the same time 
returned the defenders the watches deposited with them, and 
granted them the receipt and acknowledgment, No. U of 
jirocess: Finds, that the pnrsuers aver that naid settlement 
of accounts took place, and said receipt wats granted by them 
on the faith, belief, and understanding, that the said Benjamin 
Tonks would be able to carry out hli oomiK}sition arrangement, 
sanctioned by the Court of Bankruptcy, and that the pro- 
mtwfory notes grautuil thei-efor would be duly retired by him 
when due, and that it wai iMtrt of the arrangement between 
the parties that the pumuoiis should still retain tho original 
acceptances by Tonks to the defeudern, eudonted by them to 
the purauers as an evidence of their claim against the defenders, 
but the defenders deny this armiigement : In law, finds, that 
in the face of the receipt and discbarge, No. 9 of process, the 
punuers* said aveimeut can only be prove<i by the writ or oath 
of the defenders; and before farther answer, alloy's the pursuers 
a proof of said averment by the writ or oath of the defenders, 
aiui to the defendeni a conjunct probation so far as the same 
may be by Avrit : (^r mts diligence agaui.<jt havcm, and appoints 
the case to be enrolled for the 15th iust., to fix a diet for 
proving. 

Uix^n appeal the Shcrifl" rrincipal adhered. The following ' 
is his deliverance : — 

Having heard partieH* procurators under the ]>nrsuers' ni)iieal 
ujion the Interlocutor appealed :igainst, and made avizandum, 
and considereil the closed record, productions, and whole pro- 
cess ; in respect the imrsuors' offer of proof in regard to the 
circumstances attending the granting of tlie receipt and ac- 
knowled^cnt, No. 9 foimdeil, gdcs to qualify or cut down a 
written uistrumont not challeuged on record, on any ground 
comi)etent in an improbation thereof, which is incompetent, 
and the averments thereanont can only be proved by the 
defenders' writ or oath : Dismisses the appeal, and adheres to 
the interlocutor complained of. 

Act. J. B. Dili.. Aff. T. G. Wright. 



24tu Auoust, 1859. 

SHERIFF COUJIT, PERTH. 

(Mr SuEUiPK Bauclay.) 



Freeman and Son r. Pktkk Comuik. 

I»aiiknti)tcy — I *roferoncc— Diligence — IVnidiug. — A creditor 
c.i'caticd a pnhidhg of fJw tJjWiH of hi» dcbtm; wlio mo re than 
aicttf days aflwwcurds became fjattlntjt!. In th: gd/aivfnUlon 
the creditor cf aimed to rank for hit dell (w prtftniOft. The 
bankrupt haviny been disdiatyeil on a comjHMtitioH, and re- 
inetsled in hit egfa/e — J/cld, iu a qimition with the diw/utrffcd 
Oauh'tij^f, that a ncxiu having bem laid vpon the tjj'cds 
jpoindttlf the creditor was entitled to atrfy out the dilitjcncc 
by sale. 

Quer : (1) FI'Ad/icr a creditor, vsho by his diliyence Juts ncffiiind 
a preference prior to the sequestration, may itroceed to sell 
jtcndiwf the sffjucatratUm^ or must tJic trustee realise tJtc whole 
C9tale and recofpiisc the prcfavnee f (2) What steps of dili- 
gence are necessary to complete a jn'cferenceif 

TUK facts of this case are so very clearly sut forth in the 

annexed Interlocutor of the Sheriff-Suljstituto. as to i*eudcr 

recA[>ituhttiou uuncco^fviiry:-' 



Finds, as matters of fad, (I) That Peter Comrie, (who 
shall be called defender) by his acceptance, No. 1 2 of process, 
bound himself tu pay tbe poinders, (who shall be called 
pursuers,) the sum of .i25 3s lid three months after date, 
whicli wn.s 10th March, 1857. (2) That said bill was pro* 
tested, and the protest recorded and extracted on the 9th, 
and the defender charged to make j^iaymcnt on 10th July, 
1857, all conform to No. 13 of process. (V>) That on the 4th 
of August thereafter a poinding of certain l.ousehold furniture 
was executed under the said recited diligence, and duly re- 
ported on the sixth of said month, all conform to execution of 
])oinding, No. 1 of proce^^s. (4) That the defender was applied 
to by the pursueiV agent fur payment of the sum in the diligence 
after the date of tlie i)oindiug, when the defender ask^ for 
and obtained delay, and stated that if ho was pressed he 
would require to go into the Gazette, {ft) That upon the 19th 
October, same year, the defender paid to tho pursuers* agent 
a sum of six pounds, part of wliich, with tho defender's con- 
sent, wiuj applied in payment of expenncs, including that of 
said poindbig. ((>) That xxyxni tlie &th November, same year, 
the defender was incarcerated on the pui-suers' said diligence, 
and on the »'>ame day a He«iuoMtration of the defender's estate 
was applied for by him and issued. (7) That the pursuers 
claimed in said se(|uestratiou, but jtrefciably, to the extent of 
their said iioiiiding. (8) That the defender having offered a 
compOHitiuii on his debt*, the bume w.os accepted, and on the 
28th JSfay, 1858, he obtained his discharge conform to extract 
thereof, No. 9 of pruccss. (9) rThat the defender by letter. 
No. 10 of process, ou 15th December, 1857, objected to the 

Pursuers* claim of preference founded on their irainding. (10) 
'hat oa 10th August, 1S58, the pursuers apphed for warrant 
to sell under the said poinding for tho balance remaining un- 
paid on their paid bill and diligence, and under the order of 
Court the defender a])peared to oppose such warrant: Finds 
as matter of law appliefl to the facts as heroin before found— 
(1) That the pursuers by their ])oindiiig acquii-ed a nexv* or 
right in the eU'ects therein included to be perfected in due 
form and order of law. (2) That under the admitted fiMsts, 
and there being no coini>etition of diligence, the defender 
cannot be heard to plead in bar of tho pursuers* farther dili- 
gence the delay obtained on his own solicitation. (3) That 
the issue of the sequestration prevented the pursuers farther 
proceeding with the realisation by sale of the effects poinded; 
but the act of ])oiuding being anterior of sixty days from the 
sequestration, the preferonce theroby obtained was not cut 
down and was maintained in the se<|uestration by the daim 
lodged for the pursuers. (4) That the defender being dis- 
chai|;c<l under a composition contract, became reinvestBd in 
his estate, but subject always to such legal preferences as 
existed at the date of sequestration, and which were not 
tliereby destroyed or limited. (5) That the defender by 
reason of his notice of challenge, is not precluded by his dis- 
charge from challenging the pursuers* preference if such 
challeugc be otherwise valid in law. Lastly, That the delay 
between the date of the defender's discharge and the applica- 
tion for warrant to sell is under the cireuinstanoes not suffi- 
cient to preclude the pureuers from their legal remedy, seeing 
there exists no coniiieting diligence, and the defender avers no 
prejudice by such delay. Therefore finds the pursuers en- 
titled to warrant of sale as craved: Finds the defender liable 
in the u\|)ciikcs occu^Kioned by his o]>iiositioii thereto, remits 
tu the auditor to t;vx the account tLcreuf, and decerns. 

NoTK. — ^The Cjb>e is novel, nutl at first sight not without 
ditticuUy, though on clottcr examination tbis disapi^ears. 

The act of poinding was anciently a very solemn act, or 
series of acts, all of which were necessary to the full com- 
pletion of the tranHference diligence. 

Tho simple act of poinding now confers on the |)oinder all 
immediate right in the effects {)oinded, but which requires to 
be forthwith reported and followed out by sale and report 
thereof to complete the diligence and give right to the money 
proceeds of the sale, or to the cit'ect^ themselves, where ad- 
judged at tlie appraised values in default of purehasers. If in 
all or any of these acts thore be moray another creditor may 
by competition of diligence defeat the first attachment; but 
there is no principle or authority for sotting aside the bq^u 
diligence on the objection of the debtor himself alleging 
nothing but dcla}', cs^iecially when such delay is the result of 
his own solicitation. 

A mercantile Hctpjostratipu nrrests all individual diligeucCt 
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ThoM aoto whicfa &U witbin the term of lUty daya are eet 
ande, with aome pre f e r ence of the expeues which nmy have 
pmerved the subject for the common benefit; bat those steps 
of diligence which range beyond the preecribed period are 
Talid as preferences. It is not dear woether the individoal 
creditor may proceed to sell notwithstanding the sequestration, 
or whether the trustee must realise the whole estate, and 
reooffnise the preferences which are still good in law. 

when a bankrupt gets his diicharge on a composition 
contract, he is reinvested in his estate, but must take it as 
it existed at the date of sequestratioui subject to all the pre- 
ferences which were then valid in law. He is dlschaiged of 
his common or unpreferable debt§, but the riyhti obtained on 
■uch debts as are not cut down by the sequestration, and as 
such admittedly good against the trustee and the general 
bodT of the creditors, can on no reasoning bo hdd less so as 
against the bankrupt himself. 

On the whole, the poinders appear deari^ now entitled to 
their warrant as mucn so as thev were previous to the date of 
the sequestration of their debtor's estate. 

On an i^peal the Sheriff (Gordon) pronounced tho follow- 
ing Interlocutor: — 

The Sheriff having considered tho defender's appeal, dis- 
misses the same, affirms the Interlocutor appealed from for 
the reasons assigned in the Interlocutor and Note of the 
Sheriff-Substitute, and decerns.* 

* Hie above decision h.is au additional interest from the 
following fact:— The Sheriff-Substitute at Perth, and his old 
friend, the late lamented Sheriff Steele of Glasgow, were in 
the practice of consulting each other on questions of nicety. 
The former stated tho case to Mr Steele, asking wheUier such 
a case had occurred in the Glasgow Court, and to tliis request 
the following answer was returned: — 

Shjsbikp'8 Chakbebh, Countt BuiLDixaii, 
Gl\.s(jow, 5tb October, 185S. 
My Dbar Barclay, 

Your question is a puzzler, and I cannot learn that the 
point has ever been dcdded hei-e. Owing to a <iuestiuninff 
some vears ago, a general idea has prevailed, on wliichi 
myself have repeatodly acted, that until the warmnt of sale, 
which is statutory and imperative, is granted, there is no ne.'Mi 
on the goods; but that thereafter there is a mcxui, and th.%t 
the proper course, thei-efore, is to go on mitil you get the 
warrant, and then if delay be wanted, renew the warrant on . 
cause shown from time to time. I cannot myrtdf say that . 
considering the whole sciiea of acU and ctktuM, I am Kat:8fiud 
that this is a sound view; and I refer you more }>Hrticulxu-ly 
to the renkmi of the whole ca^eH given by JiurtM, pp. 104, 5, tf, 
and to the opinion which lie givc-H, that nothing short of the • 
report of tafe will complete the prcferunoe. 1 do not think 
that the observations in JJclf, pp. 0, 10, 17, of ,S7aoo'« Editim 
detract from this view: and therefore were the qucittious 
arising in any coiniietition, T would hold the diligence ns 
dearly inept. But it occun in no cou)]ietition ; hero it occurs . 
with the debtor. In that view I would be incliiic<l to hold 
that as the debtor has reacquired the estate Oii it wax in the 
hands of the trustee, who us a competitor would have been 
clearly preferable on the ground of tlie crediton** viora, the 
bankrupt is now in the same position as the trustee wns, nnd ' 
is so far entitled to tho benefit of tho challenge of which ho 
has given due notice; but if his hands are not clean in the 
matter, if he himself then site jurit inteifercd to occasion the 
delay, or if the position of his estate otherwise at that time , 
rendered such delay beneficial to him. tlieii i would on 
grounds ^ of equity be hidiued to hold that he was barred 
penonaii e.rcejUione from any challenge now, and that he i 
ought to admit the preference by which he is so far Iticratus. • 
At the same time, the matter is very far from dear either 
way, and 1 do not think that it woidd be absolutely wrong to 
cut down the poinding altogether on the one hand, or to 
support it altogether on tho other, on the ground that the 
reporting of the poinding was all that was iin|)erative, and 
that the wamnt of sale, alUiough imperative as to the Sheriff, 
if applied for, was ret mcrtr facullatia with the creditor if a 
honafid* and legitimate reason existed for delay. 

You would see by our papers that the liar ye.stei'day here 
denned their gowns and dress suits, which I am very glad 
of. These things have an effect that does not at first appear. 
£ver your", Will. Siellb. 



31n AuousT, 1859. 
SHERIFF COURT, WIGTOWN. 

(Mb Sukbifp Rbivd.) 

Jolly ob M'CLunov avd Others «. JuHsr M'Clbw. 

Process — Submisdon — Action ad fsctam praestandnm — 
Sheriff Court — Jurisdiction — Competency. — Oue of two 
Joint arhiton, mwlwaUjf oftesm to a wbrniMsw^, of tee kavwf 
accepted and acted, refuoed to protufwnce am enoard, or to 
coacar witA, hie co-arbiter in mamimff an umpire, — Held, that a 
•Mmmary action to compel Am was incompetent in tke Skenf 
Ooart, 

Opinion— (Sl€r(f differing from tke SkcrifSaboHinU,) thai one 
of two arMere oamnot be compdkd topromomnct an award, 
or to conenr in nominatv^f an umpire. 



The petitionecB, who were the personal reptss a n t a ti ygs of ika 
late William JoUy, fanner, Caimgarrodi, entered into a sab- 
miMBon with their brother, John Jolly, who was in possswioB 
of the moveable estate of his £stber, to the rospondenft and 
John M'Caig, fiwmer, Bamultoch, whereby they left to thor 
decision the amount which they were rsspsotively sntitled to 
receive as legitim, and in the event of their diilering in opnion 
they were to appoint an ovenman. The r e f e r ees aeoepted of 
the submissiun, took evidenoe on various points^ and made a 
valuation of the stock, crop, and other effects which belenged 
to William JoUy at the time of his death, and were nndy to 
pronounce an award so far, bat there being a som of monsy 
in bank, which John Jolly alleged was hu exclusive property. 
The arbiters on this point difBtted in opinion, the respoodent 
holding the petitioners were not entitled to any share of it, 
and his oo-arbiter (Mr M'(*aig) holding the reTeme. His 
money was deposited in these terms: "William JoUy, Gum- 
garroch, in liferent, and his sun, John Jolly, in Use.* Mr 
MH:*aig was of opinion, that William JoUy having an intsrsit 
in the sum in bank, it was part of the goods in commmdon, 
and the petitioners entitled to a share. The respondent (Mr 
M'C'low) liaviug differed with him on this poiut, t h erenpon 
threw up the submission and declinod to proceed farther, and 
aUfo refused to concur in the naming of an umpire, whidi gave 
rise to the present summary action to compel him. 

The defender pleaded in defence— (1,) Hint the uatter in 
dispute undecided involved a point of law of whidi Um re- 
spondent was not quallBed to judge; and (2,) That he bsiii^ 
one of two arbiters, was neither bound to decide, nor to nsme 
an umi4re. 

Ilic record havmg been closed on the petition and miavte 
of defence, after hearing parties* iirocurators^ the Sbsriff'Sub- 
stituttt pronounced the foUowing judgment: — 

Kepels the defences and grants the prayer of the petition » 
craved: Finds tho respondent liable in expenses, of which 
aUows an account to Im given in, and remits the same to the 
auditor oF ( 'curt to tax and report, and decerns. 

KuTK. — ^Tlio general obligation resting upon an aooeptiag 
arbiter to go on to a decision, and that he is not entitlsd to 
renounce the submission vrithout stating a sufficient ressen, 
has been determined. The validity of the reasons fur refuBU 
to proceed are for consideration upon the specialties of each 
(Mtrtictdar case. 

In this case there apfiears to have been a diflerenos of 
opinion, 1st, as to a matter of fisct, via., whether one of the 
parties to the reference had a sum of money in bank, in has 
own name at his father's death ; and 2d, as to whether, if he 
had such a sum, it sliould form part of the defunct's assets. 

But it is )ilain that before any <iuestion of law could arise, 
which either of the arbiters might wish to devolve n|ion a 
quaUlied overanan, the matter of fact ought to have beesi fisfc 
ascertained. The iwint which was settled in the case of WkUs 
.'tgainst Fcrtfua, in which one of two arlnters who refvMid to 
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decide a point of Uw of which he wm not qualified to judge, 
was aasouiied from an action to compel him to decide or name 
an umpixe, does not emerge in this case. Even where l^al 
advice may be reauired by arbiters in the course of a subniM- 
■ion, there is nothmg to prevent their having recourse to it, 



in any Court having jurisdiction in the subject-matter of th« 
agreement; but su arbiter is a judge solicited by the parties, 
and any action directed sgainst him to compel him to proceed 
in hiri office and disdiarge his functions, if maintainable at all, 
can, it is thought, be brought only in the Court of Session, 



and there may be cases in which, upon a difference between I which has a super-eminent jnrisdiction over all inferior judges 
the arbiters, a qualified professional person would be preferred ! and luagintrstes to enforce them to do their duty. If the 



as oTonman. But here the difference was, upon an uiiasccr* 
tained matter of fact, which, as it should turn out, might or 
might not involve a difficulty or question of law. This forms 
no sufficient reason for the respondent's refusal to continue to 
disohatge his duty as arbiter, and the iiSheriff-Substitute has 
therefore granted the prayer of the petition. But even with 
m judgment against him, as the Lord President said iu the 
case A the iMinbtoyh and Giaaffow RaUvay Oompavy against 
MiUeTf ** How is the recaldtratiog arbiter to be compelled to 
discharge his duty?" SeuUitk Jwit^, p. 349, 28d March, 1853. 

Hie respondent reclaimed and maintained that, he being 
ome of two joint arbiters, he could not be compelled to decide 
or concur in naming an umpire, and in supi)ort thereof cited 
tbe case of MillU or WhxU v. Fcrgfut, 7th July, 1796; Fac, 
CMn, witd Mr Parker on the Law of Ai-bitration, (2d edit.,) 
pp. 230, 281. 

The petitioners answered, that although au arbiter was in 
BO way bound to accept of a reference when tendered to him, 
it was a principle of l^e Roman law which had been adopted 
into ours from a very early period, that if he accept and act 
he is boimd to discharge himself of the duty he hss under- 
taken, and to pronounce his award disposing of the matter 
submitted, {Regiam Unjesfafiaif B. 2, C. 4; KnUne, B. 4. 
7, 3, S. 80; J^ruee, 4th Dec, 1702; Caimci'ou v. JUiUtt'y 
8th Feb., 1704; Skccng, Uth July, 1708; and the Edinbwffk 
dt Glaagow HaUwinj Co. v. Miller, 23d March, 1853.) They 
farther ]}Ieaded that the case of White v. Frryus, founded ou 
by the resjjondent, was one of very sj^ecitd circumstances in- 
volving nice and dilHcult cjuc^itions of law, {jarticularly as to 
whether legitim had been diiicbarge<1, aud a:^ to which, after 
taking the opiiuon of couuitcl (if high profos-^iunal eminence, 
expressed iu doubtful and ambiguous terms, the arbiters 
found themselves totally unable to come to any satisfactory or 
proper determination of the matters submitted to them, and 
that in these circumstauceH. the Court held that the arbiters 
were entitled to be relieved from the duty they had under- 
taken. The petitioners ;Uso referred to the diefiuii of I^ord 
Brazfield iu that case as noted by Mr Porker ou Imw of 
ArbUrutioti, p. 229, which wan, " arbiters caimot dolore throw 
up a submission, but may for good reasons," and in the whole 
mrcumstances, the iietitiouei-s maiutained that the respondent 
bad stated no reasonable nor even iutolligiblo ground on 
which he ought to be relieved from discharging hl» duty, and 
craved that tho Interlocutor ought to bo afiinncd. 

Tlio Sheritf (Urquluurt) after cimaideriiig the redaimuig 
petition aud answers, pronounced tlie fullowiug interlocutor, 
dismiming the nctiou upon a defence ailtipted C' proprio tnoiUf 
and indicating an opinion that the respondent being one of two 



Sheriff had felt himself entitled to entertain the action, on the 
meritK, ho must say that he would have found it very difficult 
to concur in the judgment of the Bheiiff-Substitute in the face 
of the decision in White against Fergus. The Sheriff, con- 
sidering the manner in which the record was prepared, doea 
not mean to allow the expense incurred in adjusting the 
record to either party. 

Act. C. BuowK, 8tnuiraer. Ait. J. k H. AOAIR, Stranmer. 



19tu Septimbkb, 1859. 

SHKRIFF COURT, GLASGOW. 

(Mb Shxrivp Bill.) 

M'Lbllavd Aino Wilkie v. Stkwart and Othebs. 

Master and Servant — ^Apprentice — Indenture — Clause— Con- 
struction — Suspension. — A boy entered the employment of a 
master, when the awowd of terviee required v>a$ tixty komre 
per vedff but wot ehorUy after reatrieled to jifty-eeeen hourt; 
while the latter wat the rule, the boy became ua apprtnliet, 
and continued to work the retlrieted time for a number of 
montkt. The matter hariny offuin inereaaed the time to eixty 
hourtf required the appreuHee to work that aviouintf or Muffer 
a deduction from hit wayet at the reUe expretted in the inden- 
ture. The apprentice having worked fifty-tecen hourt only 
— Heldf in a tuajwuiion of a dtargefor payment of the wagee 
under the indenture, that the written contract not haeing ex- 
preated the tjuantity of labour, it w<u fairly to be pretumed 
that the api>rentice had in riew the then existing hourt (fifty- 
tcven) when he bound himaelf and the indenture mutt be con- 
ttrued accordingly. The ajiprentice wat therefore entitled to 
hit full waget, 

Tuid woM a suspension, at the instance of M'Lelland & Wilkie, 
joiners in I'artiek, of a charge given them at the instance of 
John iStewart, one of their apprentices, with consent of his 
father and cautioner, in virtue of a registered indenture en- 
tered iuto between the suHiienders and chargers, for payment 
of a balanco of wagCH due to the charter, aud for £10 of 
iwnalty stipulated by the indeuturu to be paid by tlie suspen- 
ders on failure to perform the conditions therein specified and 
undertaken. 
In supiiort of their iiotition, the suspenders averred — 
(I.) Tliat by the iudenture the charger, John Stewart, with 
consent furvsaiJ, bound himself as au apprentice and tervant 



aibitorn, could not be comixsUcd to decide in the submission l ^ ^ke suspenders, M'Lelland & Wilkie, for four years, from 
OK to ooocur in nominating an umpire: — i ^^ August, 18C6, and became bound not to absent himself 

__ _, ,^ , . , ... - , ,1 ffo"* kis said masters* service, holiday or week day, on any 

J^J^^y^"^^^ """""^ consideration of the apjjeal ^^^ whatever, except in case of sickness, or when he 

with the additional answers and whole i>rocess, finds that , , ,, , ,,,,.. « i» . . TP ., 

this Court has no jurisdiction in the matter prayed for in the I "^""^^ ^*v« •^^ •^^ obtamed Uberty from his said masters, 
petition, »o. 1 of process, and m respect thereof, recalls the 
Inteviooutor under appeal, dismisses the action, and finds the 
re^Modent (appellant) entitled to expenses since the date of 
closing the record: allows an account thereof to be lodged, 
•ad remits the same to the auditor of Court to tax and re|x>rt, 
•nd decerns. 



and if he shotdd so absent himself, he should, in his masters* 
option, either serve two days for each absent day, or pay two 
shillings for each thereof. Hie number of absent days being 
declared sufficienUy proven by the oath, etc., of the masten^ 
to the exclusion of all other or fWther proof, the masters being 
entitled to the money penalty as soon as the same wai in- 
curred, by deducting it l^m the wages falling due to the 



Nont. — The Sheriff can find no authority, nor perceive any 
principle for entertaining an action such as this iu an inferior , . , ^^ . 
Court. A contract between two persons to submit their "*** »ppreuticc. 

claims to a certain person named in the contract may no (2) That by the said mdenture the apprentices weekly 
doubt be unfiuce*! ogaiu'jt cither of the parties to the contract wages were stipnhted to be eight shiUings per week, which 



no 
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dedarsd to be pwd weeklj, ftod declared to h*Te been 
{Vesamed to be paid at the end of each week, and diould not 
be capable of being proyed resting owing thereafter, except by 
the maeteis' writ or oath. 

(8.) That there was a penalty fixed of XIO sterling, to be 
paid by the party failing to perform their jiart of said inden- 
tore, to the party performing or willing to perform. 

(4.) That the honrs of the journeymen and apprentices in 
the SQBpenders' employment, and particiUarly of the said John 
Stewart) at the date of the oouimcucement of the said inden- 
iore, were sixty per week. 

(ff.) That some time thereafter the joomejmen wrights or 
Joinen in the snapenders' employment oommeuced workiug 
only fifty-seven hoars per week, and the a]>prentices, and 
particalarly the defender John Stewurt, not being trustworthy 
hi the conduct of work without tho superiutendenoe of a 
journeyman, were not compelled to work while there was not 
■odi soperintendeuce of their woric, but were pud the full 
wages stipulated in the indenture up till and indusiTC of 7th 
April last ; but having become more experienced, he was, in 
or about the end of March or beginning of April last, retiuired 
by the suspenders to work the full time of ten hours per day, 
or rixty hours per week, or suffer a deduction from his wages 
at the rate specified in said indenture, corresponding to the 
time he so fidled to work. He did not woi-k, and the dedoa 
tion, in terms of the indenture, was aooordiugly made by the 
suspenders. That some time since the journeymen wrights or 
joiners in and arotmd Glasgow, or an illegal asbociation or 
combination of them, resolved to make their working honrs 
only fifty*seven hours per week, and eudoavonred to get the 
apprenticeB in the trade to iniiist for the same. This was 
redsted, and the consequence was a serieH of contests in the 
Sheriff Small Debt Court, and elsewheru. In these the 
apprentices and their coadjutors hod been defeated. 

(6.) That all along the charger's wages had been regulariy 
calculated, and after deducting tho houn of absence, been 
ready and oflEered for his acceptance, along with the wages of 
the other workers in the suspenders' employment, all conform 
to pay book exhibited, and which wages (amounting in cumtilo 
to £4 4s 9d), wore consigned in Courts but he would not 
take these, beuig supported by an illegal combination or 
society, who were the real instigators of the charges under 
suspenrion. 

(7.) That the suspenders were not due the sums chaigod. 
Hey had all along been ready to pay overy farthing of wages 
claimable in either law or equity by the chargers. They had 
not failed in performing auy ivxtt of their coutract with tlio 
chargers. 

(8.) That the clioiigeTS had failed, at least the Hud John 
Stewart had failed in the iiorronuanco of hiM part of the fore- 
said indenture, iwrticulorly by his wiiruUy and unnecessarily 
absenting himself without leave, and failing faithfully, honestly, 
and diligently, to attend to sen'e and obey his said mattters 
the suspenders. 

The suspenders pleaded — That on these grounds, and others, 
they were entitled to have the said cliarge and diligence sus- 
pended, and the chargers subjected in costs. 

The chargers, in defence, admitted the first, second, and 
third averments of the suspenders, under reference to the iu- 
dentuie referred to; but denied the others under reference to 
theur statement, in which they averred — 

(1.) At a public meeting of joiners, employers and workmen, 
held in Glasgow, 11th March, 1854, the following regulations 
wen, inter atiOf agreed to by both parties:— "That fifty-seven 
hours is the full complement of a week's labour, instead of 
Bi^ty as formeriy;" and (2), "All hours more than the com- 
plement is overtime and paid for rh Mich." Thv y\\f^\ ondcra 



consentang parties to these regnlatkns, and have 
this date acted upon them. 

(2.) From 11th March, 1854, to on or about the monUi of 
November, 1856, the workmen in the su^wndeta* employment 
wrought sixty hoois per week, and wete, in terns of the 
second regulation above quoted, paid for the additwmai three 
hours as extra time. Since the latter date, fifty-aevea horns 
had been the full complement of a week's work in the sospen. 
den' shop, and no extra time had been wrought. 

(:).) On 22d August, 1856, the reqiondent, John Stewart, 
commenced to work in the suspenders' shop at Partick, and 
on 1st August, 1857, an indenture was entered into betwixt 
him and the said Donald Stewart, as his cautioner, on the one 
part, and the suspenders on the other, whereby the said John 
Stewart undertook to serve the suspenders in Uieir business of 
joiners for, and during the full and oomiilete space and period 
of four years, fiiom and after the said 22d day of August, 
1856. 

(4.) By this indenture, the sui|iendeni bound and obHged 
themselves (1) to teach, learn, and instruct their apprentice in 
the hail points and articles of their art aad Tocatkn of 
joiners, in so far as known to or practised by them, and in so 
£sr as the i^iprentice should be able to take up the nma; aad 
(2) to pay to the apprentice the sum of eight ahilKngs weekly 
during ^le indenture, in full of aU demands wfakb the Bp> 
prentice oould have against them for his service. Hie penalty 
for failure to implement the obligation was fixed by the 
indenture at (£10) ten pounds sterling. 

(5.) At the date when the indenture was altered into, aad 
for at least a month preceding, down even to the preaent day, 
the working hours in the suspenders' shop vrere as in all the 
other shops in the trade in Glasgow, and are fifty-seven per 
week, the rule being that the week's work is completed at two 
o'clock on the Saturday afternoon. 

(0.) Since the commencement of his indenture, the diaiger, 
John Stewart, had ftdthfuUy and honestly dSsdiatged his 
duties to the suspenders. He had wrought the Ml wofkiog 
hours of the shop, and continued to do so down to the date of 
this action. 

(7.) Notwithstanding this, the sus|)enderB, upon the an> 
founded pretext that John Stewart absented himself from his 
work without their authority, inristed upon retaining ueariy 
the one-half of the wages earned by him for each week sinoe 
the 24th of March last, from which date to the Ist September 
last, they had only paid him the sum of £8 14s 6d; and it was 
to compel the suspenders to implement the obl^^atiooa ander* 
taken by them in the said indenture, the respondents had re- 
corded the deed, obtained warrant, and given the diacge 
sought to be suspended. 

They, therefore, pleaded that they were entitled to have the 
letters of diligence fomid orderly proceeded, and the an s pe n Mon 
dismissed. 

Proof having been allowed, and one of the suKpenden 
exomineil, (»arties put into process a minute of the f<Jlowing 
admissious, which they agreed to hold as their respeotive 
proofs : — 

From nth March, 1854, till March, 1857, the sospendem' 
employees wrought sixty hoxirs jier week, the journeymen 
getting twenty-five shillings per week, while journeymen in 
other similar employment got remuneration at a lower rate, 
they only working fifty-seven hours per week, and the hoars 
of labour of journeymen in the suspenders' employment are 
stiU the same, vis., fifty-seven hours per week. 

(2.) The apprentice chaiger entered the suspenden' 
when the hours were sixty per week, and theee hours 
in March, 1857, reduced to fifty-seven, and that redaction 
continuing till April, 1858, when the apprentices were required 
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to work sixty hours per week, the joomeymen woiking only 
flfty-Mven. 

(3.) In no other work are apprentices asked to labour longer 
than joomeynien. 

(4.) An apprentice of the chai^ger*8 experience, as at April, 
1858, oonld not work so as to obtain increased knowledge and 
eKparienoe of his bosiness, witbont the superintendence or 
asAMtaiice of a Journeyman or master. 

Hie Sheriff-Substitute thereafter, having heard parties' pro- 
oiiraton, pronounced the following judgment: — 

Finds it instructed by the execution of charge annexed to 
the extract registered indenture. No. 6, that the suspenders 
were chaiged to make payment of the sum of £0 4b of wages, 
less £4 4s 6d, leaving a bialanoe of £4 lOs Od, and also of the 
ram of £10 of penalty: Finds, that the suspenders admit that 
there is a sum of £4 4b M of wages due to tho charger, so that 
the sum of wages really in dispute is only the difierenoe be- 
tween the said sums of £1 19s 6d and £4 in nd, being 148 Od : 
Finds, that tho right to withhold said 148 Pd de|jenda upon 
whether the suspendem are entitled to demand that the 
chaiger shall work to them sixty honm iu the week, iustead 
of fifty-seven, which the charger maintain/i to bo the full 
period : Finds, that when the cliarger entered the HUH|)enden<' 
service, in August, 185n, the hours for both their journeymen 
and apprentices were wixty per week, but their journeymen 
were paid at a higlicr rate tliau in other works <.vhere the 
hours were only fiftywivcn: Fiuda, that in March, IS/)?, the 
suspenders reduced their hours to fifty-seven for both jouniey- 
men and apprenticen, and theBc were Uie hours iu August, 
1857, and had been so for five monthR preceding when the 
indenture, No. ft, was entered into between the charger and 
suspendcra: Finds, that the suspend ers' journeymen have ever 
since worked only fifty -seven hours per week; but in April, 
1853, beiug cii^ht mouths after the execution of mid imlcnturc, 
the charger and the oUirr apprentices were again rcipiired to 
work Hixty hours {Ksr week, and the sum in di$^pute was 
deducted from the charger's wages in consequence of his 
refusal to do so: Finds it admitted by the suspenders, that in 
no other work are apprentices asked to Ial)our longer than 
journeymen, and that the cliarger could not have worked since 
April, 1858, so as to have obtained increased knowledge and 
experience in bin busincsit witliout the Huperintcndence or 
assistance of a journeyman or inaHter: Finds, farther, that 
although sixty hours ])er week was tho rule at Uie time tho 
charger entered into the sus|)ender8* employment, it had ceased 
to bo the rule for xomo months before he bound liim>ielf to 
thom as an appreutioo by the said iudentui'c, and it in fairly ' 
to be presumed that he had the then oxiHting nuuibor of hourH j 
in ctmtompLitiiin when ho mo bound himself, and the sunpenders ) 
reserved no power by the indtiuturc to revert to the old hours, ; 
which they did not attempt to do for oi;;ht months aftcrwardii : i 
Therefore authorij'os the clerk of Court to pay ov,>r to the ! 
ohargor tho sum of four poundK four Kliillings and nineiicnco, | 
coniiigned by the 8us|>underH in bin liands; and as regarxis the i 
lial.'Uicc of fourteen Nliilling.s and nine|>once, repels the reasons i 
of 8u«<pcnHion, and recallK tiie inturlm HiHt of execution formerly ; 
gra!»tc<l: FindH, as roj^anls tlic \:10 peiuilty chargeil for, that 
tlio charger has fniletl to iiistruet any ground for demand- | 
ing the same: l^horeforo, as regardn that sum, sustains the I 
rcrusoiLS of Kuspiiusion und diquisscH tho charge: Fimls, in tho 1 
wliolo circumstauceK, Uh* KiixjM-adi'rB liable in half casts. 

lliiH judgment the Slicrid' i )eputo on api>eal c-onfirmcJ, 
adding to liix Juterloeutor tii'; following note: — 

NoTB. — lliiH is a ca«e of <-ouMidoi-able im|x>rtaiicc, an all 
casos arc which relate to disputes lu>t\\\.'cn masfters and work- 
men, or their apprcutiees; but after h.iving given it his most 
KPrious consideratiou and attention, t*;:: iSheriff' has arrived at 
tho conclusion that, in the circumst:. -oh that here occur, the 
interlocutor of the Sheriff SulMtitute i- .vuli founded, and that 
the iMjriod of time for which tho chan; r conteuds he is bound 
to work, is that to which he is entitlod. Tlio two general 
princifJes that must regulate all casos of this description, are 
Ut, That where the ]jarties have put their hands to a written 
instrument or contract, that must bo the sole rule for decision 
in regard to all particulars of which distinct ni<Mition is made 
in the writing ; and 2d, T^t in regard to those {virticulars of 
which no mention is made, which unfortmuktely is very fre- 



quently the case in regard to the most important ones, tho 
matter Lb to be regulat^ by the existing custom, which it is to 
be presumed the two parties had in view in forming the con- 
traot. These are the sole elements of decision in all such oasesy 
and are entirdy exdusivo of any sabeequent resolutions, either 
of the masters on the one hand to increase the hours of labour, 
or diminish the remuneration, or of the workmen on the other 
to diminish the one, or increase the other. These principles 
appear to afford a satisfactory solution of the dispute between 
the parties in the present case. If the indenture between the 
parties prodooed in process had spedfled the number of boon 
of work, either of the day or week, it would have furnished 
the sole and most satisfactory ground of decision. But unfor* 
tunately it is entirely silent on that point, making no mention 
of the time at all, except to the effect that the apprentice is to 
give regular attendance, ordinary day and holiday, exoept 
when authorised to be absent by the masters ; and that for 
every day of unauthorised alnenoe he is to forfeit two shillingB, 
to be deducted from his ordinary wages. In the absence, 
therefore, of any specific agreement in Uie written contract of 
parties on this point, the Court is driven to consider what 
must be preanmed to have 6a';» their wnderalanding and agree- 
ment in regard to the important matter on which the oontraot 
is silent. U|x>u this point the facts appear to be that, on 11th 
March, 1 S5 1, the journeymen joiners had come to an agree- 
ment, and put forth a placard declaring the liours of woi^ing 
fur journeymen restricted from sixty to fifty-seven hours a 
week: that this restriction was acted upon from that day 
forward by the journeymen generally, though not by those 
in Uie suspenders' workshop, from whom the sixty hours were 
8till exacted do^vn to Mareli, 1857, when they too adopt«td the 
fifty-sevon hours a week. During all this time tho hours for 
tho approntices, both iu tlie susi)enders* shop and elsewhere, 
were sixty hours a week. Moanwhile the charger entered 
into a eontract of apprenticeship with the suspenders, whioh 
is datetl Ist August, 1857, but in whioh the period of service 
is det'lariHl t^ have commenced on 25th August, 1856. The 
suspenders followed the other masters in adopting the fifty- 
seven hours service a week in March, 1857, both as to journey- 
men aud apprentices : and subsequently after the contract was 
signed they reverted to the demand for sixty hours a week 
from the apprentices, and tho decision of the present case de- 
ponds on the question whether the charger, as an apprentice, 
was entitled to resist that regulation. The Shenff thinks 
he was, ami tliat the interlocutor appealed against, whidi 
is to that effect, should be aflirmed, because iu the absence 
of any written agreement on the point, we must look to 
what must be presumed to havo been tho intention of par- 
ties, though not expressed, in entering into the contract, and 
that in a contract entered into on 1st August, 1857, must be 
presumed to be in the matter of the hours of work, th^ite which 
had prerniffd in the su»pcHiler» workfhop eince the March pre- 
eediwj. This is the ground of tho Sheritfri decision, viz., that 
iu the ciirumMtaiiees, fifty-seven horn's a week must be pre- 
sumed to have bpi>:i in the contemplation of the parties wnen 
they signed the contract. This is the sole ground of his de- 
cision, and he rests nothing on the placard issued in March, 
IKii f, except a.4 an element in considering what must be pre* 
sumed to have been tiio intention of iMirtics in this particular 
contract, lie would by no means be understood as giving any 
countennnco to the idea that it is in the ix)wcr of an associated 
iKxIy, either of mxstors or workmen, by a I'esolution of 
their own to brcik through existing c«tntracts, or deprive the 
contract cither for tho time or tho remuneration of labour, of 
any otlier character, than that of l>eing an ordinary con- 
scnsnal agreement binding on both iMtrtics till altered 
by inutu:d con.scnt. Tn the eircumstauccs of the case, 
however, there docs not ap;>i>ar to be any ground for demand' 
ing the penalty contained it the indenture, especially as both 
I>artics, by being silent iu ( Iieir agrceinont on tho matter of 
time, inevitably ran the m Vter into a law-suit when it came 
to be seriously disputed. ( ?a this accouut, the finding of half 
costs duo t*> the chai-^cr app vre to be reasonable, but they must 
be taxetl uu the lowest sc^ilo for tho Ordiiiary Court; both bo- 
cauHc the charger, by choosing to give a charge on the regis- 
tered contract, necessarily drove the suspenders into wis 
Court, where alone a suspension is competent^ aud because 
the case was one of too much delicacy and importance to be 
maile the subject of a hurried decision in the Small Debt 
Court. 
Act. .1. L. Ti\\«i. Alt. J. Calrraith. 
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l^rwl Peed OompttiUoii— Pwiar>nc».— 1 eon9 if$ d ki$ «&olc 
tttiUe to B t» trmd for hokoof ^ Ait croiilUiin, amd ofter 
imHrntUiom thereof to all comeemod, troMtftrrtd a portion f^ 
hi$ jCodb to C, ono of the atditorw, t» exHmetioiif pro Unto, 
tjf • prior doU^ffdd, in a quution h tt wo tn B {Am trutHu) 
mnd C, thai tke tnmtferenee wot not ^eohuU, tmd tk^ Cwat 

Ow 10th ICuvh, 1858, Ha&t« & Nonrell, miUwrighte and 
tooi-nuiken, QImcow, eseoated * tn»l deporition, wberabj 
they ooBTeyed their whole eetatee, reel end penoiud, indnding 
their entire etock in trsde, in IhToor of the pureoer in truet 
for behoof of their orediton, with power to him to eeU and 
diepoee of the whole effiwte, and to eettle with the crediton 
by oompoeitioa or otherwiee. the puisuer entered into poe- 
eeerion under the deed, whioh was intimated to all the oreditone, 
inolttding the defonden. On 5th April, 1858, Hanter k Nor- 
weU, notwithstanding that they were diveeted of their estate, 
aent to the deteulen, at thmr own hands, and without comma- 
nioating with the pursuer, a dumbcraft, (an apparatus or tool 
ior lifting heavy wmghts or loadu,) along with an invoice or 
reodre note. Ihe porsner having learned, on the same day, 
that this had been done, caused a receive note of the dumb- 
craft to be nuMie out in bis own name, as trustee for the 
creditors of Hanter k Norwell, and sent it to the defenden. 
The defenden having refused to pay to the pursuer the 
prioe of the dumboraft^ he raised this aotion against them, 
oondading for payment of £15 as the prioe thereof. 

The defenders pleaded in defence — 

(1,) No tiUe to sue. 

(3,) The dumbcraft in question was delivered to the defenden 
by Meesn Hanter k Norwell, the ownen or reputed ownen 
thereof, on the express agreement and undentanding that the 
value of it was to be applied in payment |>ro tanto of certain 
ooonter daims whioh the defenden had against the said Hanter 
ft Norwell. 

(8,) Independently of such agreement, the defenden were 
entitled to impate the prioe or value of the dumbcraft towards 
payment of the defenden' claims, a statement of which was 
produced. 

A proof having been allowed, Mr Slieriff Bell, after having 
heard parties' prooaraton, and resumed consideration of the 
proof, prod actions, and whole procex*, pronounced the foUow- 
ing Interlocutor, which was adhered to on appeal : — 



Finds, that on the 10th Maroh, 1858, the tmrt deed, Ke. 
5/1, was executed in fisvour of the pvraoer, by Hoatar 
4 Norwell, mill-wiights and tool-maken: Finds^ that by 
said deed. Hunter k Norwell conveyed their whole estals^ 
real and pers o nal, i iM*lu4i f* g their entire stock in tradii^ to IIm 
pursaer for behoof of their creditors, with power to Uie pa^ 
saer to sell and diapoM of the whole effwte, and to aetUtwift 
the creditors by oompoaition or otherwise: Finds thai the pa^ 
suer entered into poasession under said deed, wfaidk waa ial^ 
mated to all the orediton, and to the defenden ainong the rest: 
Finds that a trust deed for effecting the sale and equal distribo* 
tion of an estate^ though without any redprocal oontmet on the 
part of the creditors, is nevertheless valid and eflSsetaal if com* 
plated, as was the case here, befiwe diligence haa been eonir 
menoed by any of the crediton, and if sixty days elapne witboat 
the debtor being made a bankrupt: Finds that, notwithatandiBg 
that Hunter k Norwell were thus divested of their estati^ 
they, upon the 5ih April, 1858, sent to the defendeca, at thfir 
own hands^ and without communicating with the |wuau a i, tke 
dumbcraft in question, along with the mvoioe or iwoeiva noti^ 
No. 6: Finds that the ponuer having learnt^ on the aama day, 
that this had been done, immediately instructed hie detk, tbs 
witness John Moir Wright, to make out a r ece i v e nota of fts 
dumbcraft in his, the punuer*s name, as trustee for the crefr 
ton of Hunter k Norwdl, and send it to the defeskden: Kii U 
that thu was done acoordingiv, and the defendera admit, by a 
minute in the puisner*s proo^ that they got the aaid reoeirD 
note: Finds that the dumbcraft so seut to the defendera. bed 



been made by Hanter k Norwell previoas to the exacatioeaf 
the trust deed, and had been sent by them to a Mr Gray ia 
Washington Street, with a view to its being aold by him; bat 
it was thers poinded by some of Hanter k NorwelTs aoika a i 
for their wages, which the punner afterwards paid, and got 
back the dumbcraft, and it was after all this, and when it was is 
the punuer's exdusive possession, that Hunter k Norwell seat 
it to the defendera: Find« that said defenden refuse to p^ 
fur tho dumbcraft, on the ground that the price ia oim* 
pensated bv a oounter account due to them by Hanter 4 
Norwell, who bad undertaken to send them a dumbcmft, ia 
liquidation of said account; but Finds that the defenden 
cannot in the circumstances sucoessfoUy maintain thia plea, 
seeing that the dumbcraft waa vested by the foresaid trust 
deed in the punuer, who wax alone entitled to diapoae of it; 
and that it would have the efl^t of giving the defenden a 
prefereoco over the other crediton of Hunter k, Norwell if 
they were eutitlod thus to get full value for their debt, at the 
cxpenM of the general estate: Finds, that as the ddfenden 
personally knew of the grouting of the trust deed, they wen 
timeouHly certiorated by the receive note in the panncra 
name, that they would have to settle for the dumbcraft vith 
him, and as they did not then offer to return it, nor hare done 
HO rinoe, they must be held as having received it tm porchassn 
from the purwuer, and the difficulty adverted to in the note to 
the interlocutor of the llth iiwt. is thus obviated by the 
defenders admission, to which tho ^horiff-Sub^tnte had net 
formerly adverted, that the purnner's receivo note doly 
re.icho<l them, and was retained without objection : Th«telbfc 
ro])els the defenceM, and d<«eru5i against the defenden ia 
terinM of tlie coucla'<ioii8 of the Hummous: llnda them al« 
ILalde in exjM>n:«o«:. 



Act. W. 11. Fai'ldm. 
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Aoquiesoenoe. See Landlord oud Ten- 
ant. 

Aekieoe. See Bankruptcy— Redaction. 

Action. See Prooees. 

Agent and Client— AoentB aeaoilzied 
who tranamittod a biU which waa lout 
throogh poft without rogisterinff letter 
aendi^ it^ 102. 

Agreement. See BaetanL 

Aliment. See Bastard 

AppeaL See Expenses. 

Apprentice. See Master and Servant 

Arrangement (Deed of). See Biuik- 
ruptcj. 

Airecfement. See Ketention. 

Aadgnation. See Interdict. 
i. See Process. 



Bankruptcy — 

(1.) Actum of Beduotion under Act 
1696 competent in Sheriff Court, 1. 

(3.) Application for Sequestration re- 
fused where a judicial ftctor had 
been previously appointed by Court 
of Session, 3. 

(8.) Claims of Cautioners tn^* «, 19. 

(4.) Cautioner's ziffht to resUe before 
signing bond of caution for com- 

raition, although offer accepted, 2 1 . 
Bankrupt's right to reject goods 
after delivery, 26. 

(6.) Payments in Cash, how far pro- 
tected, 37. 

(7.) Debtor of a Bankrupt entiUed to 
deduct account due by bankrupt to 
him, 41. 

($0 Gacette Kotice five days after 
first deliverance irregular, and hal- 
nre to puUidi remit to Sheriff fatal 
to procedure, 41. 

(9.) Deed of Arrangement — Circum- 
stances in which hold not reason- 
able, 48. 

(10.) Mandate to a firm ontitIet< any 
of the partners named to votu, 55. 

(11.) Croditor enUtled to amend affi- 
davit to effect of rectifying tedmical 
or clerical blunder, 65. 

(12.) Circumstances under which Deed 
of Arrangement held reasonable, 80. 

(13.) Creditors not entitled to dole- 
gate authority to a committee, so 
as to exdttde statutory powers of 
oomminoners, or any one of them, 
84. 

SaeDOigeuoe. 



BasUrdx 
(1.) An agreement entered into by 
the mother of an illegitimate child, 
whereby she undertook, on payment 
of £10, to relieve the father of its 
maintenance, with consent of a 
party who thereafter alimented 
child and claimed relief from &ther, 
held not binding, 01. 
(2.) The mother of an illegitimate 
child agreed to. accept of Is 6d per 
week from the father, but after- 
wards nused action for £6 per an- 
num, held entitled to latter sum 
from date of action, 04. 
(8.) The executors of the £ither of an 
illegitimate chUd who had granted 
an obliffatiou to aliment it till it 
waa eight years of age, or " till it 
couU maintain itselfT* held liable 
for aliment expended after it had 
attained that age, 08. 

BiU— 

(1.) The drawer of a bill found en- 
titled to insert his name as such, 
after laying same, and to charge 
acceptors, 9. 
(2.) Inconi|)eteut to proceed by sum- 
mary action before Sheriff for deli- 
very of a bill, unless violence or 
fraud averred, 15, 
See Process. 

Breach of Promise. See Marriage. 

Breaking Bulk. See Sale. 

Broker. See Sale. 

Camer— 
(1.) A Railway Comiiany in not en- 
titled to make a distinction between 
goods delivered to tbcm by other 
carrien and by the general public, 
and are liable in damages if goods 
not delivorod according to their ad- 
dresses, 10. 
(2.) A Railway Company held liaUe 
in damaces where they received 
goods addressed per "Railwi»r and 
Steam," althouffh at the end of their 
line they handed over goods to a 
Steamboat Company, and the dam- 
age occurred in the after- transit, 81. 
Cautioner. See Guarantee. Bankruptcy. 
Citation — On a petition for intenlict, 
the Sheriff inonounoed a deliverauoe 
appointing service and ordaiiung the 
defenders to lodge a notice of ajiiioar- 



anoe. In executing warrant, the 
officer employed old forma of citation 
and execution. Held, citation and 
execution irregular and invalid, 80. 
Clause. See Master and Servant. 
Clergyman. See Turnpike Act. 
Compensation. See Consignment — Prin- 
cipal and Agent. 
Competency. See Process. 
Competition. See Trust Deed. 
Competition for Trusteeship — 
(1.) The manager of a bank which 
had amalgamated with another held 
not entitied to make affidavit to a 
debt due to bank for which he had 
acted, 5. 
(2.) Creditor allowed to deduct seeu- 

rities in an amended affidavit, 5. ' 
(3.) A Creditor on an I. O. U. re- 
fused a ranking, 5. 
(4.) An Extract of a Decree in ab- 
sence with a particular state or ac- 
count, held simicient to vouch daim 
for arrears of rent, and production 
of lease unnecessary, 28. 
(5.) Ptomiisory Notes produced by a 
party conjunct and confident with 
the bankrupt, held not suffidant to 
vouch claim, and diligence could 
not be granted in their support, 64. 
(6.) Held not necessary in affidavit 
by a partner of a descriptive firm 
to name the other partners, and 
that a mandate ngned by one part- 
ner of such firm sufficient to entitio 
mandatory to vote, 64. 
(7.) A person claiming in a aeques- 
tration as executor, must produce 
title with affidavit, 60. 
(8.) A mandate vitiated in date and 

amount held bad, 60. 
(0.) The production of a bill by a 
brother-m-law and the fitther-in- 
law of the bankrupt, held not suffi- 
cient, 60. 
(10.) A mandate by a known agent 
held good where he had emitted 
oath to a debt duo to his prindpal, 
69. 
Composition. See Process. 
Consignment — 
(I.) A jiarty consigned certain qtta&« 
titles of wheat for sale on his own 
account, against which cash ad- 
vances were made by consignees-— 
iicld, in an action at tlie inntauat 
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of the ooiwigner for » full aooount 
of the oonngnees* intromiauons, snd 
on which a balance was admittedlj 
due by them, they were not entitled 
to Mt off a Hum due to them by the 
consigner, arising out of separate 
transactions of the same nature, 
such sum not being a liquid debt, 
53. 
(2.) An adyaaoe was made hj a bill 
at six months, on the security of a 
consignment to Singapore, but the 
proceeds of sale of the consignment 
were not sufficient to repay the ad- 
vance — Held, in an action at the 
consignees' instance, for the differ- 
ence between the proceeds realised 
and the advance made, and in a 
counter action, conjoined with the 
former, at the consigner's instance, 
for the difference between the nrioett 
at which the goods were sold and 
those imder which, according to 
him, they ought not to have been 
sold — that the consignees were not 
bound by restrictions imposed upon 
the sale of the goods after contdgn- 
ment— that they were not obliged 
to c^ve the consigner an opportu- 
nity of repaying advances by inti- 
mating their intention to sell before 
entering the market, and that when 
there is no express restriction aloug 
with the consignment, tho con- 
signees are presumed to have the 
power of selluig at discretion, 77. 

Contract— 
(1.) A Riulway Company issued sea- 
vm tickets, on the express condi- 
tions that, in the event of there 
being no accommodation in the cU^m 
of carriage, the holder should take 
an inferior class without being id- 
lowed any deduction ; and that the 
tickets shotdd be subject to any al- 
teration or discontinuance of train 
— Held, these conditions did not 
entitle the company to discontinue 
altogether a particular class of car- 
riage, for which they had issued 
season tickets, 31. 
(2.) A draft agreement to Burve for 
two yearn, and a letter transmittin;,' 
the same to the master for approval, 
do not, unless accepted in writing, 
or followed by entering ou the bcr- 
vice, constitute a valid contract to 
serve even for one year, 53. 

Custom of Trade. iSeo Sale. 

Damages. See Master and .Servant— 
AeMratioD. 

Deed— 
(1.) In an action founded ufxiu an 
assignation in which one of Instru- 
mentary Witnesses was a female 
— ^Held Deed was improbative and 
invalid, and could not found a title 
to sue, 38. 
(2.) A husband and wife, by mutual 
settlement, bequeathed to ijarties 
named, certain legacies. Hie Deed, 
while it contained a joint and several 
power of revocation to the tcHtators, 
provided that the hiutband should 
not have power to alter the legacieM. 
Held, in an action at the instance 
of the representatives of one of the 
legatees, who had Htirvived the 
female but predeceased tliu male 
teitator, that the legacy vested ou 



the legatee's survivauce of one of 
the testators, 58. 

Decree— A Decree of Sheriff Small Debt 
Court does not operate as a discharge 
of every other debt then due, but 
only of debts ^uadcm generi$, 18. 

DeUveiy Orders. See Sale. 

Diligence — A creditor executed a poind- 
ing of the effects of his debtor, who 
more than sixty days afterwards be- 
came bankrupt In the sequestration 
the creditor claimed to rank for his 
debt as preferable. Hie bankrupt 
having been discharged on a composi- 
tion, and re-invested in his estate — 
Held, in a question with the discharged 
bankrupt, that a nexus having been 
laid upon the effects poinded, the 
creditor was entitled to carry out the 
diligence by sale, 107. 

Dischai^e — Where, on adjustment of an 
account current, there was credited a 
sum as the probable dividend to be 
received from a bankrupt estate, it was 
stipulated that if the dividend should 
be more, the debtors should be credited 
with the difference, and if less, debited 
therewith. The creditors having re- 
ceived bills for the dividend, at a 
second adjustment of accounts, while 
the bills were still current, granted to 
the debtors a dlBchaxge in full of sJl 
claims; thereafter the biUs having been 
dishonoured at maturity — Held, that 
the second Mttlcmeut did not inter- 
fere with the suspensive condition of 
the first, and tho ci-editors were en- 
titled to decree for the deficieucv be- 
tween the amount credited and the 
sum actually received, 103. 
Also see Decree. ' 

Executor — 

(1.) Hold, a Creditor not entiUed to * 
I^rsonai decree against executors 
nominate within six mouths from 
death of teatator, 42. 

(2.) In a competition for office of 
Executor between a sittter uterine 
and a cousin-german of deceased, 
the latter preferretl, G4. 
ExpenneH — 

(1.) Where an ordinary cose was 
remitted to Small Debt Roll, tho 
cxpeniiofl subsequent to the remit 
held, fell to 1m) taxed ou scale ap- 
plicable to ordhiory actions, 30. 

('J.) Held, tliat an apiieal agaiiu»t an 
Interlocutor approving uf Auditor's 
Heport, even whereobjoctions are not 
lodgeil, is coui{)eteut to the effect of 
bringing up with it appeals against 
prior Interlocuturs, 34. 

Forthcoming. Sec Vvocoa. 

C«axette Notice. See Bankruptcy. 

Guarantee — A sold goods to B. uiion 
the guarantee of V, at the usual credit; i 
A thereafter took payment from B by ' 
bill and cash and dischai^^l his daim, 
B failed to pay tho bill at maturity, 
and gave another bill m a renewal, 
which was not accepted aH Huoh by A ; 
no notice of the dishonour of the first 
(till having been given to C'. — Cautiou- 
ary obligation of C dischaigeil, 70. 

Heritoiv. See Manitc. 

Hiring. See Cuntniet. : 

Husbaud uud Wife— A wifv living in I 



■epMation firom her husband, and re- 
ceiving snitable aliment, bat agaisit 
whom Inhibition had noi beenuied, 
purchased furnishings oondudve to 
tier comfort, in her hoaband s naaiB 
—Held husband liable, 54. 
Hypotheo. See Landlord and Tenani 

Indenture. See Master a&d Servaat 
Insolvency. See Bankrupfecy. 
Interdict — 

(1 .) Held, Sheriff Court caimot com- 
petently entertain an applkation for 
interdict against enf orctog a SberilTf 
Decree for expenses, on the groand 
that the Debtors aeqneatrated, sad 
diKharged on a composition after 
the account of expenses remitted to 
Anditor for tavation, bat bdoR 
decreet pronounced, 20. 

(2.) Interdict granted where a party 
had purchased certain effects, sad 
kept them in a brother^s boose fbr 
a number of years, with whom efae 
resided, and which on his bank- 
ruptcy were claimed bj the brother's 
trustee, 65. 

(3.) Interdict refused where a pond- 
ing was executed of certain efiecte 
which were claimed by the dditor e 
&ther, in virtue of an ■flsignstiwi 
in his favour proofwling on aa 
all^ped sale, but whidi were still in 
debtor's possesnon, and Mercaatik 
Act held not to apply, 76. 

(4.) In an action c^ interdict, held 
competent to conclude for damages, 
07. 
lOU— 

(1.) An I U for £10, neither hdo- 
gnq>h nor addreaoed, but the maar 
ture to which was admitted, hod a 
suffideut voodier for a debt of 
£100 Scots, 58. 

1*2.) An 1 U though blank in the 
payee's name when delivered, held 
not struck at by Act 1696, 93. 

Jurisdiction. See Process. 

Landlord and Tenant — 
(I.) Poor Rates held prefenhle is 

Landlord's hypothec, 4. 

(2.) Premises let as a Blacksnuth* 

Shop wei-u afterwards adapted fie 

and usctl 'as a Bladcsiuith ao'l 

Wright Shop ci>mbined, held thai 

lantUord M claim for danis^ee (a 

destruction of premises by fov 

was barred — he having seen anil 

acquiesced in the alterations made 

to suit them for a wright sliop, 74. 

(3.) In a Lease of a Farm there va« 

the usual obliAtion on the tenant 

to remove mUiout warning. The 

lease was taken up by heir^-Uw, 

but a younger brother entend on 

management of farm. An action 

of removing was directed against 

the latter. Hdd that beir«t4aw 

should havo been defender, 84. 

Liquidator— Held, that a person who ii 

appointed to wind up the affiura of a 

difwolvud Company, is entitled to rs- 

cognisie, and to grant an adniowle^ 

mcut or obligation to pay a daia 

ari.<*ing out of transactiouM settled 

before the di»H>lntion of the oom)sMy, 

and that his obligation is binding on 

the ftartners, 22. 

Loan. See I C. 
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MuiBe — ^Held, Feuan in a vilkge are 
Pkuroohial Heriton, and liable, as 
Boeh, for bmlcQng a manie for minis- 
ter, and assessment foils to be levied 
aioooiding to real rent of their hold- 
ings, 89. 
Mandate. See Competition. 
Mairiage — Oireamstanoes where £230 
of damages awarded for breach of 
jKomiae, 25. 
Master and Servant — 

(1.) Circumstances in which held ex- 
pressions osed by Servant not saffi- 
dent to justify hu disnussal, 51 . 
(2.) A Master held liable in Damoges 
to a Labourer for injiuies sustained, 
on the ground that a platform was 
too narrow, and was otherwise 
insecure, 52. 
(3.) A Drawer in a Coal Pit found 
entitled to damages for injuries re* 
oeiyed in consequence of the falling 
in of the roof of the road over 
which he had to pass, 67. 
(4.) A boy entered the employment of 
a master, when the service required 
was sixty hours per week, but was 
ahortiy after restricted to fifty-seven 
hours; while the latter was the rule, 
the boy became an apprentice, and 
continued to work the restricted 
time for a number of months. The 
master again increased the time to 
nxty hours — ^Held, in a suspension 
of a charge for payment of the 
wages under the indenture, that it 
was to be presumed the apprentice 
had in view the then existing hours 
(fifty-seven) when he bound himself, 
and the indenture must be construed 
accordingly, 109. 
Mercantile Act. See Uetention— Sale- 
Interdict. 
Minor — A party advanced a sum of 
money to a minor to enable him to 
speculate in railway shares. The 
speculations were unprofitable, and 
the minor handed to lender the pro- 
ceeds of shiures. — ^Held, lender was 
not entitled to recover from minor 
difference between advance and sum 
shares realised, 35. 
Misnomer. See Process. 

Oftth. See Beference — Payment. 

Partnership. See Toutiue. 
Payment — A party raibed uu action 
Against the executrix of his deceaticd 
brother, for coniftitutioii aud payincut 
of a cJaim for premiums of insurance 
alleged to have been advanced on 
deceased's account — Held, that the 
pursuer oould only instruct his claim 
by the writ or oath of the defender, 
the presumption being that premiums 
paid by deceased, 24. 
Pomding. See Dihgenoe. 
Poor Law — 

(1.) Held, a residential Settlement, 
in terms of section 76 of Poor Law 
Amendment Act, not acquired, 
where there were interruptions of 
three years and four montlu on one, 
and R>ur months and a half on 
another occasion, 33. 
(2.) Circumstances under which Statu- 
tory Notice of Claim of Relief hcUl 
sutficient, 42. 
^8.) Held iucuutiHjtcnt to attuch In- 



spector of Poor's personal property 
where he has been sued qua such, 49. 
(4.) Liability of Inspector for nursinff 
and medicine supplied by thixa 
parties to a pauper, 90. 
(5.) Held, a widow with one child, 
eighteen months old, being able- 
bodied, not entitled to relief, 100. 

(6.) Held, in an action at the instance 
of ti&e party alimenting the child 
against the Inspector of Poor of 
Uie parish of the child's residence, 
brought after a lapse of fifteen 
years from the birth of the child, 
that the pursuer's claim was barred 
mor(»f 83. 
Preference. Sec Diligence — Trust Deed. 
Principal and Agent — 

(1.) An Agent sold goods without 
disclosing his princi^J, who sued 
the purdiaser for the price. Hie 
latter found entitled to plead com- 
pensation of a debt due to him by 
the agent, 11. 

(2.) SeUer of coods, on bankruptcy of 
agent, who had purchased without 
disclosing his principal, entitled to 
charge principal, if term of pay- 
ment not elapsed, nor state of 
accounts between principal and 
agent altered, 43. 

(8.) An agent purchased goods in his 
own name, and did not disclose 
principal. The sellers sued the 
principal, but chum against him 
neld barred, on the grouud that 
period of agent's credit with princi- 
pal had paued without any demand 
being made by the sellers, 72. 
Process — 

(1.) 1. Held, an assignee to a decree 
was entitled to raise a new action for 
the sum contained in the decree, 
provided he consented not tooperate 
or use diligence upon the former 
decree. 2. That as the pursuer 
might have adopted the course pro- 
vided by the 12th secUon of the 
Act, 1st and 2d Vict., cap. 114, he 
WAS not entitled to Uie expenses of 
process, 42. 

(2.) Held, that the 15th section of the 
Statute does not apply to an unop- 
posed process of poinding, 44. 

(3.) Circumstances in which the ar- 
restee and common debtor, in an 
action of forthcoming, wore allowed 
to be judicially examined, 87. 

(4.) Held, that in an action of filia- 
tion, the pursuer was bound to have 
proof at first diet, to rebut any evi- 
dence that might be adduced against 
her credibility, 79. 

(5.) HeKl, that limitation in Sheriff 
Court Act as tu cases Calling asleep 
within three and six menus, does 
not apply to actions served but not 
Ubled, 99. 

(6.) Incompetent to prove inddentallv 
the tenor of receipts lost, but which 
were admitted to have once existed, 
100. 

^7.) Action, concluding that a party 
to a submission, who had written 
a letter to the arbiter, should be 
ordained to withdraw it, incompe- 
tent, 102. 

(8.) Objection that second Christian 
name of a defender not correctly 
i,aven, i'e|)elled, 103. 

(9.) Tho hidon^ecs of twu biU« Ims ing 



ranked upon the acceptors* estate 
with consent of the drawers, re- 
ceived composition bilb, and before 
these became payable took the 
drawers* acceptanoBs for the differ- 
ence between the composition and 
the amount of the bills ranked, and 
granted a receipt to the drawers, 
settling all cUims to its date. — 
Held, that an averment by the 
indorsees, that it was the under- 
standing and arrangement between 
the parties, that if the composition 
bills were not paid, the drawers 
should still be liable to the indorsees 
for payment, oould only be proved 
by tne drawers' writ or oath, 166. 
(10.) One of two joint arbiters, mutually 
chosen to a submission, after having 
aooepted and acted, refused to pro- 
nounce an award, or to concur With 
his co-arbiter in naming an umpire. 
— Held that a summary action to 
compel him was incompetent in the 
Sheriff Court, 108. 

Promissory Note. See Bill— Competi- 
tion. 

Ptoof. See Process. 

Proving Tenor. See Process. 

Bailway Company. See Carrier — Con- 
tract. 
Reference to Oath — After a remit of 
mutual consent to a person of skill, a 
reference to oath incompetent, 14. 
Reparation — A boy of six years of age 
naving been killed through falling into 
a reservoir, used for cooling hot or 
boiling tar, upon the premises of 
manumcturing chemists, tne fother of 
the child brought an action to recover 
solatium and damages from the 
owners, on the ground that the field 
in whidi it was situated, although in 
a populous district and adjoining the 
high road, was unfenced — Held, that 
premises being private [noperty of de- 
fenders, the l^y was a tresp asser , and 
no liability attached. Farther, that 
the pursuer was not in titulo to raise 
the question whether the injury might 
have been prevented had there been a 
fence around tho cooling pit) 59. 
Uetontion — 
(1.) The agent for a branch bank be- 
came bound, by the bond granted 
by him, to pay to the bank one- 
eighth of the losses that might occur 
in the business transacted by him. 
He discounted in this ca|iacity cer- 
tain bills. He hod previously made 
a purchase of timber from the party 
who was one of the obligants on tho 
bills. This party having become 
bankrupt, in an action at the in- 
stance of the trustee on his sequea- 
trateil estate against the bank agent 
for the price of the timber— Held, 
that as the bankrupt had not oome 
under any obligation to pay to the 
agent the amount of loss he had 
bound himself to pay to the bank, 
and as there was no privitv of con* 
tract on the part of the bankrupt 
with the agent and the bank, he 
was not eutitied to plead retention 
of the price of the timber, as against 
the bankrupt estate; and as tho 
bank had ranked upon the estate 
for the full atim in tlie bill:i, to sus* 
tain the plea would be to allow i^ 
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on the etCila for the 
nmedebi, 117 
(3.) When^ under the nrovirioni of 
the HeroantOe Amenoment Act, * 
■aller of goodi »ttaohee them, while 
in his own powa wi on, by arraetment 
or pofaidinff, prior to the d«te of in- 
tinietion or « wwUe of the goodi to 
n anbaequent purchaser — ^Held, that 
an aireatment or poinding ao used 
is entitled onlj to tne same limited 
operation and effect, in a oompeti- 
tum, as any airestment or poinding 
used br any other creditor of the 
original vendee; and therefore doee 
not interfere with the right of the 
sob-Tendee to demand deliTery un- 
der the proTisions of sec. 2 of said 

Bemorinff. See Landlord and Tenant. 
Bental ^ Action. See Procees. 
Bond. See Turnpike Act. 



(1.) A purchaser held not entitled to 
dock wanaats or deliveiy orders, 
where contract stipulated goods to 
be shipped f.o.b., 6. 

(3.) Cinmmstanoes held to constitute 
a contract of sale of heritage, 8. 

(8.) The teller of goods found entitled to 
take them back after delivery, the 
buyer having abeconded insolvent, 9. 

(4.) The owner of a stolen horse held 
entitled to recover its value from a 
honaJUh porchaaer, 18. 



(6.) CSroumstanoes in which rncAk^ 
desired on a warranty of soundneas, 
61. 
(6.) Seller aasoiUed, where, at sale of 
a oow to a bntolier, no warranty 
was given, and the pupose it was 
to be applied to not specified at time 
of sale, 62. 
(7.) A purchaser's daim for repetitaon 
of pnoe of oil bouffht by him, bacred 
by failure timeouuy to rsjeet it^ and 
breaking bulk, 70. 
(8.) An bon £^er found entitled 
by custom of trade to res e ll iron 
purchased for a principal, and to 
claim loes on resale from the latter, 
95. 
Set^uestration. See Bankruptcy. 
Settlement. See Discharge. 
Sheriff Court See Process. 
Sheriff Court Act See Appeal— Citation. 
SmaU Debt Act See Expenses— De- 
cree — Suspension. 
Submission. See Process 
Suspension— Suspension granted of a 
Small Debt Decree followed by im- 
prisonment^7. 
See alK> Master and Servant 
Sospenidve Condition. See Discharge. 



Tontine— A Tontine Society sold its 
property to meet debts, and made 
furtner calls upon the shareholderB — 
Held, that a snareholder, whose no- 
minee had survived the sale of the 



Socie^s assets, but died befim the 
oaU was made, is liable for a pvopor^ 
tion of the loss incurred elfciring to 
eudi nominee's interest in the ooposni, 
47. 
TVnst Deed — ^Aoonveyed his wl»dle estate 
to B in trust for behoof of hia cveditoa, 
and after intimation thereof to all 
con c eraed, transfaired a portion of his 
stodc to C, one of the creditors, in 
eKtinction, pro taiUo, of a prior debt 
Held, in question b e tw ee n B (the 
trustee) and C, that the tvaaafereMe 
was not eflectual, and that C mt 
liable in the price. 
Turnpike Act — 
(1.) A dissenting deiqgymaa found en- 
titled to exemption fkom toQ due^ 
89. 
^2.) A summons against Bond TVusteei 
and othen, whush did not state the 
place where accident oocorred, was 
under control of defcnden, ^ 
missed, 32. 
(3.) The exemption of the 87th seelSoa 
of the General Turnpike Act ap^fies 
to traffic be t ween detached portooos 
of land, although leaned under dif- 
ferent writings, 46. 

Vesting. See Deed. 



Wakening. S« 

Warranty. See Sale. 

Witness (lustrumentacy). See Deed. 

Writer Oath. See Process. 



KNGLISH CASES. 



kion of Pumion, 194. 
Auefioneer, 57. 

Bankruptcy, 17, 105. 
Bill of Exdiaoge, 89. 
Bill of Lading, 88, 80. 
Broker, 87. 

Carrier, 50. 
Compensation, 37, 55. 
Contributory. 'S^c Wiudmg np 

Stock Bank. 
Condonation, 06. 
Constructive Delivety, 17. 

Damages, 88. See Lunacy. 
Discharge, 105. 
Domicile, 57. 
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Insurance, 36, 87, 56, 88, 105. 
Joint Stuck Bank, 17, 36, 57, 88. 

Libel, 56. 
Lunatic, 8!*. 

Master and Servant, 57. 
Merdiaut Sliippiug AitH, 87, 81*. 

Partnenhip^ 86, 56, 57, S8. 
Patent, 37, 55, 89. 
Poor Kates, 104. 
Practice. >Seo Prooew, 105. 
Presumption of Deadi, 37. 
Process, Service of, 105. 

Railway Company, 17, 36, 89. 
BeiMuatiun, 5/. 



Salvage, 17. 

Schedule. See Bankruptcy, 105. 

Shareholder, 36. 

Shares, 104. 

Shipowner, 17. 

Shipwright, 89. 

Skihed Labourer, 17. 

Sunday Trantlling, 36. 



Truck Act 88. 



Usage uf Trade, 37. 



Warranty, 87. 
Winding up, 57, 104. 



STMffORD UNIVERSin LAN LIBIitr 




a bios 0li3 3H2 St? 




